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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  of  South  Dakota 


SPAWN  V.  SOUTH  DAKOTA  CENT.  RY.  CO. 

Where  there  are  distinct  counts  and  causes  of  action  and  cross- 
complaints  and  counterclaims,  all  tried  in  the  same  case,  a  new  trial 
may  be  granted  as  to  part  only,  and  denied  as  to  others. 

A  railway  right  of  way  across  the  land  of  another  may  be  held 
as  an  easement  or  under  absolute  title  to  the  land,  either  of  which 
constitutes  an  interest  in  land,  under  the  statute  of  frauds.  Civ.  Code, 
§§    488,    921,    922,    938,    1238. 

(Opinion   filed,   June    18,   1910.) 

Appeal  from  Circuit  Court,  Lake  County.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  Lewis  Spawn  against  the  South  Dakota  Central 
Railway  Company.  Judgment  for  defendant,  and  plaintiff  moved 
for  a  new  trial,  which  was  granted  in  part  and  denied  in  part,  and 
both  parties  appeal.     Affirmed  on  both  appeals. 

Kronse  &  Krmise,  for  plaintiff.     Joe  Kirby,  for  defendant. 

McCOY,  J.  In  this  case  plaintiff  brought  suit  to  recover 
damages  from  defendant  on  account  of  defendant  entering  upon 
his  land  in  section  lo,  Chester  township,  Lake  county,  S.  D.,  and 
constructing  a  line  of  railway  across  the  same.  The  defendant 
answered,  admitting  that  it  had  constructed  its  line  of  railway 
across  plaintiff's  land,  and  further  answered  by  two  counterclaims. 
In  the  first  counterclaim  defendant  alleged  that  plaintiff,  as  an 
inducement  to  have  defendant  construct  its  said  line  of  road  on 
the  east  side  of  Brant  Lake,  consented  and  agreed  to  the  construc- 
tion of  said  railway  across  his  land  without  compensation,  and  that 
defendant,  relying  upon  said  consent  and  agreement,  constructed 
its  said  railway  across  plaintiff's  land,  and  that,  by  reason  of  such 
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agreement  and  consent,  plaintiflE  should  not  be  permitted  to  re- 
cover in  this  action.  In  the  second  counterclaim  defendant  alleged 
that  plaintiff  executed  and  delivered  to  defendant  his  certain 
promissory  note  for  $250  and  interest  in  consideration  of  and  as  a 
bonus  to  defendant  for  constructing  its  line  of  road  through  plain- 
tiflf's  neighborhood  on  the  east  side  of  Brant  Lake.  PlaintiflE  re- 
plied and  denied  the  allegations  of  the  first  counterclaim,  and, 
while  admitting  the  making  of  said  note,  alleged  that  the  same 
was  without  other  consideration  than  that  the  defendant  would 
locate  a  station  and  depot  in  Chester  township.  On  the  trial  de- 
fendant was  permitted  to  introduce  in  evidence,  over  prpper  objec- 
tions on  the  part  of  plaintiff,  that  at  a  meeting  of  farmers  of  the 
said  neighborhood,  prior  to  beginning  to  construct  said  road,  plain- 
tiff was  present  and  took  part,  and  orally  stated  that,  if  the  railway 
was  located  on  the  east  side  of  the  lake,  he  would  give  the  right 
of  way  across  his  land  to  defendant  without  compensation,  and 
that  plaintiff  also  gave  the  bonus  note  in  consideration  of  the 
location  of  said  road  and  depot  on  the  east  side  of  said  lake.  Plain- 
tiff denied  in  his  testimony  that  he  gave  such  consent  to  cross  his 
lands  by  such  railway  line,  but  claims  that  at  the  time  such  meet- 
ing was  held  a  survey  of  said  road  had  not  yet  been  made  across 
his  land,  and  that  it  was  then  understood  that  said  road  would  not 
cross  his  land.  Plaintiff  also  testified  that  the  $250  note  was 
executed  only  on  condition  that  defendant  would  locate  a  station 
on  section  14,  adjacent  to  plaintiff's  land.  Plaintiff  also  testified 
that,  prior  to  defendant's  entry  on  his  land,  he  notified  defendant 
not  to  enter  thereon  until  the  damages  were  paid  under  proper 
condemnation  proceedings.  The  court  instructed  the  jury  upon 
the  issues  arising  on  the  complaint  and  defendant's  first  counter- 
claim, and  also  instructed  the  jury  to  return  a  verdict  in  favor 
of  defendant  on  the  second  counterclaim  for  the  amount  due  on 
said  note  as  principle  and  interest.  The  jury  returned  the  follow- 
ing verdict:  "We,  the  jury  in  this  action,  find  all  the  issues  therein 
in  favor  of  the  defendant  and  against  the  plaintiflE,  and  assess  the 
defendant's  damages  on  the  second  counterclaim  at  $335-oo»  being 
the  sum  due  on  said  note."  Judgment  was  thereafter  entered  on 
said  verdict  in  favor  of  defendant.     PlaintiflE  thereafter  moved  for 
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a  new  trial  upon  all  the  issues,  claiming,  first,  that  the  court  had 
erred  in  permitting  oral  testimony  in  relation  to  the  alleged  agree- 
ment claimed  to  have  been  made  by  plaintiff  whereby  plaintiflE 
had  agreed  and  consented  orally  to  permit  defendant  to  construct 
its  railway  across  his  land  without  compensation;  and,  also,  that 
the  evidence  was  insufficient  to  justify  a  verdict  in  favor  of  de- 
fendant on  the  note  of  $250.  The  trial  court  granted  the  plaintiff's 
motion  for  a  new  trial  upon  the  issues  raised  by  the  complaint  and 
defendant's  first,  counterclaim,  and  denied  plaintiff's  motion  for 
new  trial' on  the  issues  raised  under  the  second  counterclaim  based 
on  the  bonus  note.  Both  parties,  plaintiff  and  defendant,  have  ap- 
pealed to  this  court ;  the  plaintiff  contending  that  a  new  trial  should 
also  have  been  granted  on  the  issues  raised  by  defendant's  second 
counterclaim  on  the  ground  of  insufficiency  of  the  evidence  to 
sustain  the  verdict  of  the  jury,  and  the  defendant  contends  that 
the  court  erred  in  granting  to  plaintiff  a  new  trial  on  the  issues 
raised  by  the  complaint  and  defendant's  first  counterclaim. 

We  are  of  the  opinion  that  the  learned  trial  court  was  right 
in  granting  the  new  trial  on  the  issues  raised  under  the  first 
counterclaim  and  in  denying  the  motion  for  new  trial  on  the  is- 
sues under  the  second  counterclaim.  It  seems  to  be  generally  held 
that,  where  there  are  distinct  counts  and  causes  of  action  and  cross- 
complaints  and  counterclaims  all  tried  in  the  same  case,  a  new  trial 
may  be  granted  as  to  part  only,  and  denied  as  to  others.  Such 
causes  of  action  and  counterclaims  must  be  distinct  and  independ- 
ent of  each  other,  otherwise  a  new  trial  should  not  be  granted  as 
to  part  only.  Under  the  evidence  in  this  case  the  second  counter- 
claim, a  cross-cause  of  action  on  the  note  exists  without  reference 
to  and  independent  of  the  action  for  damages  for  entry  on  plain- 
tiff's land  and  constructing  thereon  said  line  of  railway.  29  Cyc. 
733;  Jacob  V.  Carter,  36  Pac.  381;  Duff  v.  Duff,  loi  Cal.  i,  35 
Pac.  437;  Upland  Land  Co.  v.  Ginn,  144  Ind.  434,  43  N.  E.  443. 
A  railway  right  of  way  across  the  land  of  another  may  be  held  as 
an  easement  of  under  absolute  title  to  the  land  either  of  which 
constitutes  an  interest  in  land,  under  the  statute  of  frauds  (Civ. 
Code,  §  1238),  and  which  must  be  evidenced  by  a  grant  in  writing 
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(Civ.  Code,  §§  488,  921,  922,  938).  Where  a  corporation  is  au- 
thorized by  the  Legislature  to  acquire  land,  with  the  consent  of  the 
owner,  it  may  be  provided  that  such  consent  need  not  be  evidenced 
in  writing,  or  a  writing  may  be  required,  as  the  Legislature  may 
see  fit.  20  Cyc.  211.  We  are  advised  of  no  legislative  act  in  this  state 
providing  that  such  writing  may  be  dispensed  with,  but  are  of  the 
opinion  that  the  general  law  of  the  state  relating  to  transfer  of  an 
interest  in  land  is  applicable,  and  must  govern.  That  the  transfer 
from  an  individual  to  a  railway  company  of  the  right  of  way  or 
easement  across  land  must  be  evidenced  by  a  writing  seems  to 
be  fully  sustained  by  the  following  authorities :  Wood  v.  Railway 
Co.,  90  Mich.  334,  51  N.  W.  263;  Nowlin  Lumber  Co.  v.  Wilson, 
119  Mich,  406,  78  N.  W.  338;  Railway  Co.  v.  Marble,  112  Mich. 
4,  70  N.  W.  319;  Thomke  v.  Fiedler,  91  Wis.  386,  64  N.  W. 
1030;  Mpls.  &  W.  Ry.  Co.  V.  M.  &  St.  L.  Ry.  Co.,  58  Minn.  128, 
59  N.  W,  983,  51  Minn.  304,  53  N.  W.  639;  Kremer  v.  C,  M. 
&  St.  P.  Ry.  Co.,  51  Minn.  15,  52  N.  W.  977;  Watson  v.  C,  M. 
&  St.  P.  Ry.  Co.,  46  Minn.  321,  48  N.  W.  1129;  Wilson  v.  St.  P., 
M.  &  M.  Ry.  Co.,  41  Minn.  56,  42  N.  W.  600,  4  L.  R.  A.  378; 
White  V.  Manhattan  Ry.  Co.,  139  N.  Y.  19,  34  N.  E.  887;  Crosdale 
V.  Lanigan,  129  N.  Y.  604,  29  N.  E.  824;  St.  L.  Stockyards  v. 
Wiggins  Ferry  Co.,  112  111.  384,  54  Am.  Rep.  243,  247;  Wood- 
ward V.  Seely,  11  111.  157,  50  Am.  Dec.  446;  Lawrence  v.  Springer, 
49  N.  J.  Eq.  289,  24  Atl.  933.  Title  to  land  must  rest  upon 
something  more  tangible — something  more  substantial  than  mere 
oral  agreements  and  understandings.  An  easement  in  another's 
land  cannot  be  created  by  parol,  and  an  executed  license  for  such 
purposes  is  revocable  at  any  time.  Thomke  v.  Fiedler,  supra,  and 
Nowlin  Lumber  Co.  v.  Wilson,  supra. 

There  was  no  defense  alleged  or  proved  to  defendant's  second 
counterclaim,  and  the  jury  were  properly  instructed  to  return  a 
\  verdict  in  favor  of  defendant  on  account  of  said  note. 

The  order  of  the  circuit  court  in  granting  plaintiff  a  new 
trial  on  the  issues  arising  on  the  complaint  and  first  counterclaim 
is  affirmed,  and  the  order  denying  plaintiff  a  new  trial  on  the 
second  counterclaim  is  also  affirmed. 
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WHITING,  P.  J.  While  I  agree  that  the  trial  court  should 
be  affirmed,  I  would  base  my  decision  on  an  entirely  different 
proposition  than  any  discussed  in  the  opinion  herein.  The  legal 
propositions  stated  in  such  opinion  are  clearly  correct,  but  it  seems 
to  me  that  they  are  inapplicable  to  the  facts  herein. 

While  it  is  true  that  an  interest  in  real  estate  cannot,  under 
the  statute  of  frauds,  be  conveyed  except  by  instrument  in  writ- 
ing, yet  this  rule  has  no  application  where  there  has  been  an  oral 
agreement  that  had  become  consummated.  Such  was  the  claim  of 
defendant,  it  claiming  that  plaintiff  had  agreed  to  give  this  right  of 
way,  provided  it  should  build  the  road  across  his  land.  It  had  a 
right  to  prove  by  parol  such  an  agreement,  and  that  thereunder, 
while  such  agreement  or  license  remained  unrevoked,  it  entered 
upon  such  land  under  such  license  and  constructed  its  road.  The 
court  therefore  was  correct  in  admitting  the  proof  offered,  and 
the  court's  instructions  to  the  jury  in  relation  to  the  above  legal 
propositions  were  clearly  correct. 

Among  plaintiff's  grounds  for  new  trial  were  two  under  either 
of  which  the  trial  court's  attention  was  directed  to  the  question  as 
to  whether  the  license,  if  one  was  granted,  had  been  revoked.  The 
evidence  of  plaintiff  to  the  effect  that  before  the  defendant  entered 
upon  his  land  he  demanded  that  it  keep  off  his  land  until  settle- 
ment for  right  of  way  was  made  stood  undisputed.  Such  a  demand 
was  complete  revocation  of  any  prior  license.  Sherman,  the  presi- 
dent of  defendant  company,  virtually  admitted  such  license  to  have 
been  revoked. 

The  trial  court  was  therefore  justified  in  granting  a  new  trial, 
not  because  of  wrongful  admission  of  evidence,  but  because  the 
evidence  showed  the  license,  if  any,  was  timely  revoked,  and  that, 
therefore,  the  instructions  given  the  jury  were  inapplicable  to  the 
facts  proven. 

STATE  ex  rel.  SCHRADER  v.   POLLEY,   Secretary  of  State. 

The  powers  the  states  have  given  to  the  federal  government  are 
named  in  the  federal  Constitution,  and  all  powers  not  therein  named, 
either  expressly  or  by  implication,  are  reserved  to  the  people  of  the 
states. 
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The  word  "Legislature/'  as  used  in  ConBt.  U.  S.  art.  1,  S  4,  pro- 
viding that  the  time,  place  and  manner  of  holding  elections  for  Sena- 
tors and  Representatives  shall  be  prescribed  in  each  state  by  the 
Legislature  thereof,  but  that  Congress  may  make  or  alter  such  regu- 
lations does  not  mean  simply  the  members  who  compose  the  Legisla- 
ture, but  refers  to  the  lawmaking  body  or  power  of  the  state,  as 
established  by  the  state  Constitution,  and  which  in  this  state,  under 
the  referendum  Const,  art.  3,  §  1,  includes  the  people,  and  hence 
Sess.  Laws  1909,  c.  223,  dividing  the  state  into  congressional  dis- 
tricts, is  subject  to  the  referendum  vote  of  the  people  the  same  as 
any  other  law  passed  by  the  Legislature. 

(Opinion   filed,   June   18,   1910.) 

Original  application  for  a  writ  of  mandamus  by  the  State,  on 
the  relation  of  John  F.  Schrader,  against  Samuel  C.  Polley,  as 
Secretary  of  State.     Writ  denied. 

Schrader  &  Lewis,  for  relator.  Gaffy  &  Stevens  and  Cloyd 
D,  Sterling,  Asst.  Atty.  Gen.,  for  respondent. 

McCOY,  J.  This  is  an  original  proceeding  in  mandamus  in- 
stituted by  the  state  of  South  Dakota,  on  relation  of  John  F.  Schra- 
der, a  candidate  for  nomination  for  Congress  before  the  primary 
election  held  June  7,  1910,  against  Samuel  C.  Polley,  as  Secretary 
of  the  State  of  South  Dakota.  The  relator  in  his  petition,  alleges 
his  qualifications  as  to  citizenship,  etc.;  that  he  is  a  Republican 
and  has  procured  sufficient  names  to  a  nominating  petition  to  en- 
title such  petition  to  be  filed  as  a  candidate  for  the  Second  con- 
gressional district,  under  chapter  223,  Laws  of  1909;  and  that 
the  defendant,  upon  the  presentation  of  such  petition,  refused  to 
file  the  same,  and  an  alternative  writ  was  issued,  requiring  the 
defendant  to  show  cause  before  the  court  why  such  petition  should 
not  be  filed.  The  defendant  appeared  and  made  answer  and 
alleged  that  after  the  passage  and  approval  of  said  chapter  223, 
Laws  1909,  and  within  the  time  prescribed  by  law,  a  sufficient 
referendum  petition,  under  section  i,  art.  3,  Const.  S.  D.,  and  laws 
enacted  pursuant  thereto,  was  filed  in  the  office  of  the  Secretary  of 
State  referring  the  said  chapter  223  to  a  vote  of  the  people,  and  in 
the  meantime,  until  such  vote  is  taken,  suspending  the  operation 
and  effect  of  said  chapter  223,  and  that  by  reason  of  the  filing  of 
such  referendum  petition  the  said  chapter  223  is  not  now  a  valid 
and  existing  law.     To  this  answer  the  relator  demurred  on  the 
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ground  that  it  did  not  contain  a  statement  of  facts  sufficient  to 
constitute  a  defense  to  his  petition. 

Chapter  223,  Laws  1909,  provides  for  and  divides  the  state  into 
two  congressional  districts.  This  enactment  was  approved  March 
8,  1909.  Section  i,  art.  3,  of  the  state  Constitution,  reads  as  fol- 
lows: **The  legislative  power  shall  be  vested  in  a  Legislature 
which  shall  consist  of  a  Senate  and  a  House  of  Representatives. 
Except  that  the  people  expressly  reserve  to  themselves  the  right  to 
propose  measures,  which  measures  the  Legislature  shall  enact  and 
submit  to  a  vote  of  the  electors  of  the  state,  and  also  the  right 
to  require  that  any  of  the  laws  which  the  Legislature  may  have 
enacted  shall  be  submitted  to  a  vote  of  the  electors  of  the  state 
before  going  into  effect  (except  such  laws  as  may  be  necessary  for 
the  immediate  preservation  of  the  public  peace,  health  or  safety, 
support  of  the  state  government  and  its  existing  public  institu- 
tions). Provided  that  not  more  than  five  per  centum  of  the  quali- 
fied electors  of  the  state  shall  be  required  to  invoke  either  the 
initiative  or  the  referendum."  Section  4,  art.  i,  of  the  United  States 
Constitution,  reads  as  follows:  The  times,  place,  and  manner  of 
holding  elections  jEor  senators  and  representatives  shall  be  pre- 
scribed in  each  state  by  the  Legislature  thereof,  but  the  Congress 
may  at  any  time  by  law  make  or  alter  such  regulations,  except  as 
to  the  place  of  choosing  Senators." 

The  contention  of  the  defendant  is  that  chapter  223,  Laws 
1909,  is  in  all  things  the  same  as  any  other  law;  that  it  is  subject 
to  the  same  constitutional  limitations,  as  to  the  manner  of  passage, 
and  approval,  veto,  and  referendum,  as  any  other  law  that  may 
be  passed  by  the  Legislature.  While,  on  the  other  hand,  the  re- 
lator contends  that  under  section  4,  art.  i.  Const.  U.  S.,  the  Legis- 
lature only  is  authorized  and  empowered  to  act  in  the  creation  of 
congressional  districts;  that  the  Governor  has  no  veto  power,  nor 
the  people  any  referendum  power,  under  the  state  Constitution, 
over  such  action  of  the  members  of  the  Legislature,  and,  when  a 
majority  of  the  members  of  the  Legislature  consent  and  vote  to 
divide  the  state  into  congressional  districts,  the  Governor  has  no 
veto  power  over  such  action;  and  that  such  action  is  not  subject  to 
referendum  vote  of  the  people,  under  the  power  reserved  in  the 
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people,  over  the  passage  of  laws,  by  section  i,  art.  3,  Const.  S.  D., 
on  the  theory  that  the  Governor,  who  exercises  the  veto  power, 
and  the  people,  who  exercise  the  referendum  power,  are  not  a  part 
of  the  Legislature,  and  because  the  power  granted  by  the  United 
States  Constitution  says  that  the  time,  place,  and  manner  of  holding 
elections  for  Representatives  in  Congress  shall  be  prescribed  in 
each  state  by  the  Legislature  thereof.  It  is  the  contention  of  the 
relator  that,  when  the  federal  Constitution  gave  power  to  the 
'^Legislature,"  this  power  so  given  could  not  be  delegated  to  the 
people. 

In  these  contentions  we  are  of  the  opinion  that  the  defendant 
is  in  the  right.  In  the  first  place,  we  are  of  the  opinion  that  no 
power  to  divide  the  state  into  congressional  districts  was  ever 
delegated  to  the  Legislature  of  the  state  by  section  4,  art.  i,  of  ttie 
federal  Constitution.  That  the  original  source  of  all  sovereign 
power  is  in  the  state.  The  powers  the  states  have  given  to  the 
federal  government  are  named  in  the  federal  Constitution,  and 
all  powers  not  therein  named,  either  expressly  or  by  implication, 
are  reserved  to  the  people  of  the  state  in  their  sovereign  capacity, 
and  such  powers  reserved  by  the  people  can  only  be  exercised  by 
the  government  upon  further  grant  from  the  people  of  the  state. 
U.  S.  V.  Williams,  194  U.  S.  295,  24  Supt.  Ct.  719,  48  L.  Ed.  979. 
It  is  a  familiar  rule  of  construction  of  the  Constitution  of  the 
Union  that  the  sovereign  powers  vested  in  the  state  governments, 
by  their  respective  Constitutions,  remain  unaltered'  and  unimpaired, 
except  so  far  as  they ,  were  granted  to  the  government  of  the 
United  States.  That  the  intention  of  the  framers  of  the  Con- 
stitution in  this  respect  might  not  be  misunderstood,  this  rule  of 
interpretation  is  expressly  declared  in  the  tenth  amendment  to  the 
federal  Constitution,  namely,  "the  powers  not  delegated  to  the 
United  States  are  reserved  to  the  states  respectively  or  to  the 
people."  The  government  of  the  United  States,  therefore,  can 
claim  no  powers  which  are  not  granted  to  it  by  the  Constitution, 
and  the  powers  actually  granted  must  be  such  as  are  expressly 
given,  or  given  by  necessary  implication.  Collector  v.  Day,  11 
Wall.  124,  20  L.  Ed.  122.  Therefore,  when  the  federal  Con- 
stitution said:    "The  times,  place  and  manner  of  holding  elections 


Digitized  by 


Google 


1910.]  STATE    ex   rel.    SCHRADER   v.    POLLEY  9 

for  Representatives  shall  be  prescribed  in  each  state  by  the  Leg- 
islature thereof,  but  the  Congress  may  at  any  time  by  law  make 
or  alter  such  regulation" — power  was  not  delegated  to  the  state 
Legislature  or  to  the  state  itself  to  regulate  such  electicms,  be- 
cause the  state  already  in  its  sovereign  capacity  possessed  that 
power,  and  the  federal  Constitution  simply  left  that  power  with  the 
state,  where  it  already  reposed ;  but,  for  a  purpose,  power  was  dele- 
gated to  Congress  to  at  any  time  by  law  make  or  alter  the  time, 
place,  and  manner  of  holding  such  elections  prescribed  by  the 
state.  "In  determining  the  proper  construction  to  be  placed  on  this 
clause  of  the  federal  Constitution,  it  is  important  to  inquire,  first. 
What  was  the  object  of  the  framers  of  that  instrument  in  grafting 
into  it  such  a  provision?  Why  was  it  deemed  necessary  and 
proper?  It  is  hardly  possible  that  there  can  be  two  opinions  in 
regard  to  this.  The  convention  had  provided  for  a  federal  Senate 
and  House  of  Representatives,  in  which  the  legislatve  power  of 
the  proposed  government  was  to  reside.  The  effective  organization 
and  continuance  of  these  bodies  was  necessary  to  the  very  exis- 
tence of  the  government  under  the  plan  proposed.  To  have  a 
Senate  and  House  of  Representatives  it  was  necessary  that  mem- 
bers thereof  must  be  elected  at  regular  and  stated  periods;  and  it 
was  argued  with  great  force  that  a  majority  of  the  state,  becom- 
ing refractory,  might,  by  the  simple  act  of  refusing  to  provide  the 
times,  places,  and  manner  of  holding  elections  for  Senators  and 
Representatives,  and  thereby  defeat  the  election  of  these  officers, 
suspend  the  action,  destroy  the  power,  and  even  blot  out  the  exis- 
tence of  the  federal  government.  It  became  necessary,  therefore — 
absolutely  necessary — to  secure  the  continued  existence  and  ef- 
fectiveness of  the  federal  government,  to  reserve  to  Congress  the 
power  at  any  time  by  law  to  make  or  alter  such  regulations.  The 
object  was  to  secure  to  the  federal  government,  for  its  own  safety, 
the  due  election  of  these  officers — not  to  confer  upon  the  states, 
or  any  department  thereof,  any  powers  whatever,  or  to  interfere 
in  any  way  with  them  in  their  mode  of  electing  these  officers,  as 
long  as  the  exercise  of  this  power  was  left  to  the  states.  The 
object  manifestly  was  simply  to  leave  to  the  states  the  power  lo 
determine  the  times,  places,  and  manner  of  holding  these  elections, 
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until  Congress  saw  proper  to  exercise  the  powers  conferred  upon 
it  for  that  purpose."  Baldwin  v.  Trowbridge,  2  Bart.  Contested 
El.  Cas.  46.  It  will  be  observed  that  Congress  has  no  power 
to  pass  an  act  providing  what  any  state  shall  do  in  regard  to 
such  elections,  but  Congress  itself  may  prescribe  the  time,  place, 
and  manner  of  holding  such  elections,  and  when  Congress  does 
so  act  the  law  of  the  state  stands  aside,  but  until  Congress  does 
so  act  the  state,  in  its  sovereign  capacity,  acting  under  its  own 
Constitution,  may  regulate  such  elections. 

We  are  also  of  the  ppinion  that  the  word  "Legislature,"  as 
used  in  section  4,  art.  i,  of  the  federal  Constitution,  does  not  mean 
simply  the  members  who  compose  the  Legislature,  acting  in  some 
ministerial  capacity,  but  refers  to  and  rpeans  the  lawmaking  body 
or  power  of  the  state,  as  established  by  the  state  Constitution,  ana 
which  includes  the  whole  constitutional  lawmaking  machinery  of 
the  state.  State  governments  are  divided  into  executive,  legisla- 
tive, and  judicial  departments,  and  the  federal  Constitution  refers 
to  the  "Legislature"  in  the  sense  of  its  being  the  legislative  de- 
partment of  the  state,  whether  it  is  denominated  a  Legislature, 
General  Assembly,  or  by  some  other  name.  Under  section  i,  art. 
3,  of  the  state  Constitution,  it  will  be  observed,  the  people  of  this 
state  have  reserved  to  themselves,  as  a  part  of  the  lawmaking 
power,  the  right  to  vote  by  referendum,  upon  any  law  passed  by 
the  Legislature,  with  certain  specified  exceptions,  prior  to  the 
going  into  effect  of  such  law.  That  the  exceptions  mentioned  are 
"such  laws  as  may  be  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety,  support  of  the  state  govern- 
ment or  its  existing  state  institutions."  It  is  clear  that  said 
chapter  223  is  not  within  any  of  these  exceptions.  Under  the 
Constitution  of  this  state,  the  people,  by  means  of  the  initiative 
and  referendum,  are  a  part  and  parcel  of  the  lawmaking  power 
of  this  state,  and  the  Legislature  is  only  empowered  to  act,  in 
accordance  with  the  will  of  the  people  as  expressed  by  the  vote, 
when  the  referendum  is  properly  put  in  operation.  The  term 
"Legislature"  has  a  restricted  meaning  which  only  applies  to  the 
membership  thereof,  and  it  also  has  a  general  meaning  which  ap- 
plies to  that  body  of  persons  within  a  state  clothed  with  authority 
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to  make  the  laws  '  (Bouvier's  Law  Die;  Webster's  Die;  i8 
Am.  &  Eng.  Ency.  822;  25  Cyc.  182),  and  which,  in  this  state, 
under  section  i,  art.  3,  Const.  S.  D.,  includes  the  people.  Tliere- 
fore  we  are  of  the  opinion  that  in  the  passage  of  this  act  dividing 
the  state  into  two  congressional  districts,  by  the  lawmaking  power 
of  this  state,  it  was  necessary  that  such  law  be  passed  according 
to  the  constitutional  provisions  of  this  state,  and  that  the  refer- 
endum was  applicable  thereto. 

VVe  have  been  unable  to  find  a  precisely  similar  case  involving 
the  referendum  provision  of  a  state  Constitution  similar  to  ours. 
About  the  only  jurisdiction  where  similar  questions  have  arisen 
in  relation  to  elections  mentioned  in  this  section  of  the  federal  Con- 
stitution is  before  the  election  committee  in  the  lower  house  of 
Congress.  In  Farlee  v.  Runk,  i  Bart.  Contested  El.  Cas.  87,  it  was 
held  that,  where  there  was  a  conflict  between  the  state  Constitution 
and  an  act  of  the  Legislature  in  regard  to  the  place  of  voting  for 
representatives  in  Congress,  the  provisions  of  the  Constitution 
were  binding.  In  Shiel  v.  Thayer,  2  Bart.  Contes-ted  El.  Cas.  349, 
it  was  held  that  where  the  Oregon  state  Constitution  fixed  the  time 
for  holding  an  election  for  Representatives  in  Congress,  and 
the  Legislature  fixed  another  time,  the  lime  fixed  by  the  Constitu- 
tion must  govern ;  that  the  constitutional  provision  had  placed  ft  be- 
yond the  power  of  the  Legislature  to  change  the  time  of  holding 
such  elections.  In  Baldwin  v.  Trowbridge,  2  Bart.  Contested  El. 
Cas.  46,  the  minority  report  in  presenting  the  legal  side  of  the 
controversy  shows  the  following  pertinent  language  which  meets 
with  our  approval :  "But  it  was  argued  that  this  power  was  by  ex- 
press terms  left,  not  to  the  states  simply,  but  to  the  Legislatures 
thereof,  and  that  this  is  such  a  limitation  upon  the  people  of  the 
states  that  they  have  now  power  to  restrict  their  Legislatures  in  the 
exercise  oi.  this  right,  conferred  upon  them  by  the  federal  Consti- 
tution; but  I  submit,  with  all  due  respect,  that  not  only  the  his- 
tory and  object  of  the  section  under  consideration,  but  the  proper 
definition  of  the  term  ^Legislature,'  as  therein  used,  show  the  fal- 
acy  of  this  construction.  The  'Legislature'  of  the  state,  in  its  full- 
est and  broadest  sense,  signifies  that  body  in  which  all  the  legisla- 
tive power  of  a  state  reside,  and  that  body  is  the  people  themselves, 
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who  exercise  the  elective  franchise,  and  upon  their  power  of 
legislation  there  is  no  limitation  or  restriction,  except  such  as  may 
be  found  in  the  federal  Constitution,  or  such  as  they  them- 
selves may  provide  by  the  organic  law  of  the  state.  When  they  as- 
semble in  convention,  which  in  large  communities  is  from  necessity 
done  by  the  agency  of  delegates  or  representatives  of  the  people, 
the  whole  legislative  power  of  the  state  is  then  vested  in  such 
convention.  It  can  abolish,  or  in  whole  or  in  part  abrogate,  the 
proceedings  of  'the  General  Assembly,'  or  'Legislative  Council,'  or 
'General  Court,'  or  whatever  may  be  the  designation  of  that  sub- 
ordinate body  in  which  is  usually  lodged  a  portion  or  residuum  of 
the  legislative  power  of  a  state.  Indeed,  the  people  of  a  state 
might  provide  for  the  periodical  assembling  of  their  convention, 
which  would  exercise  and  perform  all  legislative  powers  and 
duties  without  the  intervention  of  that  body  of  limited  and  re- 
stricted powers,  popularly  called  a  'Legislature,'  but  which  in 
the  Constitutions  of  most  of  the  states  is  called  by  some  other 
name.  It  is  variously  designated  a  ^General  Assembly,'  a  'Legis- 
lative Council,'  a  'General  Court,'  and  the  like,  and  is  nowhere 
understood  to  hold  in  its  grasp  all  the  legislative  powers  of  a 
state.  In  Missouri,  during  the  late  rebellion,  the  state  convention 
continued  its  existence  for  years,  performing  all  the  ordinary  acts 
of  legislation,  and  its  power  to  do  so  is  not  questioned.  That  that 
was  a  'Legislature'  within  the  sense  of  the  term  as  it  is  used 
in  this  clause  of  the  federal  Constitution  will  hardly  be  contro- 
verted ;  and,  indeed,  every  state  convention  called  by  the  people  to 
determine  the  form  of  government,  or  the  powers  and  duties  of 
the  various  officers  thereby  created,  is  a  Legislature,  and  performs 
many  of  the  ordinary  acts  of  legislation.  Indeed,  it  is  the 
Legislature  par  excellence  of  the  state,  and  that  other  IxDdy  us- 
ually created  by  it,  whether  called  a  'General  Assembly,'  'General 
Court,'  or  otherwise,  is  the  creature  of  this  paramount  Legislature, 
and  is  liable  to  be  modified  or  annihilated  whenever  this  'Legis- 
lature'— the  convention  of  a  state — -shall  again  assemble.  The 
secondary  "or  subordinate  body  is  the  creature  of  the  organic  law 
of  the  state,  owes  its  existence  to  it,  and  can  rightly  do  nothing  in 
contravention    of   its    provisions.      If,    then,    this    section    of    the 
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federal  Constitution  can  be  construed  to  refer  to  this  secondary 
or  subordinate  legislative  body  of  a  state,  it  must  be  held  to  mean 
that  the  time,  place,  and  manner  for  holding  elections  for  represen- 
tatives shall  be  prescribed  in  each  state  by  the  Legislature  thereof ; 
such  Legislature  acting  vin  subordination  and  in  conformity  to  that 
organic  law  to  which  it  owes  its  own  existence.  If  the  state  Con- 
stitution has  fixed  no  limitation,  the  power  of  the  Legislature  is 
ample  and  complete.  But  if  the  Constitution  has  fixed  limits,  the 
Legislature  cannot  transcend  them,  but  must  act  within  the  limits 
prescribed,  and  if  it  goes  beyond  them  its  action  is  to  that  extent 
absolutely  void."  . 

While  we  are  aware  that  contested  congressional  election 
cases  are  not  always  decided  from  a  judicial  standpoint,  and  have 
not  the  weight  in  courts  accorded  to  well-considered  judicial 
opinions,  still  we  are  also  mindful  of  the  fact  that  the  congres- 
sional election  committee  has  at  all  times  had  among  its  number 
some  of  the  best  legal  talent  of  our  country,  and  we  do  not  hesi- 
tate to  accept  the  legal  principles  advanced  by  such  election  com- 
mittee where  they  appear  to  be  based  on  logical  reason. 

The  demurrer  to  the  answer  may  be  overruled,  and  judg- 
ment entered  in  favor  of  defendant  dismissing  the  petition  upon 
its  merits,  and  the  peremptory  writ  of  mandamus  denied. 


STATE  ex  rel.  KETTERLING  v.  GREGORY  et  al 

A  signer  of  a  petition  for  submission  of  the  ques>tion  of  whether 
intoxicating  liquor  shall  be  sold  at  retail  cannot  withdraw  his  name 
from  the  petition  after  the  same  has  been  filed  with  the  proper  public 
officer  and  after  the  time  for  filing  a  new  petition  has  expired. 

(Opinion   filed,    June    18,    1910.) 

Appeal  from  Circuit  Court,  Spink  County,  Hon.  Alva  E. 
Taylor,  Judge. 

Mandamus  by  the  State,  on  the  relation  of  G.  C.  Ketterling, 
against  Wallace  Gregory  and  others,  as  supervisors,  and  J.  P. 
Wolf,  as  town  clerk,  of  the  Township  of  La  Prairie,  Spink  County. 
Peremptory  writ  granted,   and   defendants   appeal.     Affirmed. 

Corrigan  &  Darling,  for  appellants.  Roy  T.  Bull,  for  respond- 
ent. 
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CORSON,  J.  This  is  an  appeal  by  the  defendants  from  a 
judgment  awarding  a  peremptory  writ  of  mandamus.  On  the 
loth  day  of  February,  1910,  an  alternative  writ  was  issued  by 
the  court  which,  upon  a  hearing  by  the  court  on  the  21st  day  of 
February,  1910,  resulted  in  a  judgment  awarding  a  peremptory 
writ  appealed  from.  It  is  recited  in  the  alternative  writ,  among 
other  things,  that  La  Prairie  township  in  Spink  county  is  a  muni- 
cipal corporation;  that  more  than  30  days  prior  to  the  date  of  the 
annual  town  meeting  which  was  to  be  held  within  and  for  said 
township  on  the  ist  day  of  March,  1910,  to-wit,  on  the  226.  day 
of  January,  1910,  there  was  filed  in  the  office  of  the  town  clerk 
of  said  township  a  petition  asking  that  the  question  ''Shall  intoxi- 
cating liquors  be  sold  at  retail?''  be  submitted  to  the  voters  of 
said  township  at  the  said  annual  election;  that  said  petition  was 
signed  by  28  legal  freeholder  voters  of  said  township;  that  on  the 
4th  day  of  February,  1910,  the  defendants  met  as  the  township 
board  of  said  township,  and  proceeded  to  pass  on  such  petition, 
and  rejected  the  same,  and  made  a  record  of  their  proceedings  to 
that  effect;  that  the  defendants  as  such  board  and  clerk  have 
failed  to  give  any  notice  of  such  annual  election,  and  the  said 
defendants  w-ere  required,  immediately  upon  the  receipt  of  the 
writ,  to  cause  due  and  timely  notice  to  be  given  that  there  would 
be  voted  upon  at  the  coming  annual  town  election  of  said  La 
Prairie  township  the  question  ''Shall  intoxicating  liquors  be  sold 
at  retail?"  or  that  they  show  cause  to  the  contrary  before  ttie 
court  within  and  for  said  county  of  Spink.  To  this  alternative 
writ  the  defendants  made  return,  and  for  answer  to  the  same 
admitted  the  filing  of.  the  petition  on  the  22d  day  of  January, 
1 910,  having  the  signatures  of  28  persons,  and  that  on  the  4th 
day  of  February,  1910,  the  defendants  as  the  township  board  con- 
sidered said  petition  and  rejected  the  same  for  the  reason  that 
at  the  time  they  took  said  action  said  petition  only  contained  23 
names,  five  of  those  who  had  signed  the  petition  having  with- 
drawn their  names  therefrom  on  the  said  4th  day  of  February, 
1910,  and  prior  to  the  action  of  said  board  rejecting  said  petition. 
It  was  alleged  in  the  return  that  the  five  persons  who  signed  the 
petition   and   withdrew   their  names  therefrom   were   fraudulently 


Digitized  by 


Google 


1910.]  STATE  ex  rel.  KJ5TTERLING  v.  GREGORY,  et  al  15 

induced  to  sign  the  same ;  but  in  the  stipulation  filed  by  the  parties 
no  reference  is  made  to  any  fraudulent  acts  in  obtaining  the 
signatlires  of  these  five  parties,  and  the  facts  as  stated  and  admit- 
ted were  stipulated  as  constituting  the  facts  in  -the  case  upon 
which  the  court  might  pass. 

Three  questions  seem  to  be  presented  by  the  record,  viz:  (i) 
Did  the  board  as  such  have  any  right  to  pass  upon  the  petition  pre- 
sented to  and  filed  by  the  clerk?  (2)  Did  the  five  persons  who 
attempted  to  withdraw  from  the  petition  have  the  right  to  so  with- 
draw after  the  petition  was  filed  with  the  clerk  on  the  23d  day 
of  January,  1910?  (3)  Was  it  competent  for  the  board  to  reject 
the  petition  so  filed  with  the  clerk,  and  refuse  to  submit  the 
question  to  the  voters  at  the  annual  town  election? 

It  is  contended  by  the  respondent  in  support  of  the  judgment 
of  the  court  below  that,  when  the  petition  was  filed  with  the  clerk 
30  days  prior  to  the  March  annual  meeting  for  the  town  election, 
it  was  the  duty  of  the  clerk  to  give  the  required  notice,  and  that 
the  town  board  had  no  authority  to  pass  upon  the  question  of  the 
submission  to  the  electors;  that  the  town  board  had  no  power 
to  reject  the  petition,  having  no  jurisdiction  to  act  in  the  matter; 
and,  lastly,  that  the  five  persons  who  sought  to  withdraw  their 
names  from  the  petition  could  not  legally  do  so  after  the  petition 
was  filed  with  the  town  clerk  within  30  days  prior  to  the  said  elec- 
tion. These  propositions  are  controverted  by  the  appellants  the 
town  board,  who  insist  that  it  was  their  right  and  duty  to 
examine  the  petition,  and,  if  they  found  there  were  not  25  legal 
petitioners  whose  names  were  attached  to  the  petition  at  the 
time  they  took  action,  to  reject  the  petition  and  refuse  to  submit 
the  question  to  the  voters;  that  at  the  time  they  did  so  reject 
the  said  petition  the  five  petitioners  had  withdrawn  their  names 
from  said  petition;  that  there  were  therefore  left  qn  said  peti- 
tion less  than  25  petitioners;  and  that  the  persons  so  withdrawing 
had  the  right  to  do  so  at  any  time  prior  to  the  action  taken  by 
the  board. 

Section  2856  of  the  Political  Code,  as  amended  by  Chapter 
166,  Laws  1903,  provides  as  follows:  "At  the  annual  municipal 
election  held  in  any  township,  town  or  city  in  the  state  for  general 
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municipal  purposes,  the  question  of  granting  permits  to  sell  intoxi- 
cating liquors  at  retail  within  the  corporate  limits  of  such  town- 
ship, town  or  city  shall  be  submitted  to  the  legal  voters  thereof 
upon  petition  signed  by  25  legal  freeholder  voters  of  such  town- 
ship, town  or  city,  to  be  filed  with  the  clerk  or  auditor  of  such 
township,  town  or  city,  thirty  days  before  election,  which  petition 
shall  state  that  a  vote  is  desired  upon  such  question.  The  question 
shall  be  submitted,"  etc.  It  will  be  observed  therefore  from 
these  provisions  of  the  law  that  a  petition  shall  be  filed  in  the 
office  of  •  the  township  clerk  signed  by  25  legal  freeholders  of 
such  township  30  days  before  the  election.  There  seems  to  be  no 
question  raised  in  this  case  as  to  the  legality  of  the  petition,  or 
the  time  of  filing;  nor  is  it  disputed  but  that  it  was  signed  by  25 
legal  freeholder  voters  of  the  township,  and  that  no  attempt  had 
been  made  to  withdraw  any  signatures  at  the  time  when  the  30 
days  prior  to  the  election  had  commenced  to  run.  We  are  of 
the  opinion  that  the  respondent  is  right  in  his  contention  that, 
when  the  petition  was  filed  with  the  town  clerk  and  contained 
the  requisite  number  of  petitioners,  it  became  the  duty  of  the 
clerk  to  give  notice  of  the  same  as  required  by  law,  and  that  the 
town  board  as  such  had  no  right  or  authority  to  take  any  action 
upon  the  petition.  We  are  also  of  the  opinion  that  after  the  peti- 
tion was  filed  with  the  town  clerk,  and  within  30  days  prior  to  the 
election,  the  parties  signing  the  same  could  not  legally  withdraw 
their  names  from  said  petition,  and  that  the  action  of  said  peti- 
tioners in  attempting  to  withdraw  their  names  from  the  petition 
within  the  30  days  prior  to  the  election  was  void  and  of  no 
effect.  While  it  may  be  conceded  that  the  petitioners,  prior  to  the 
filing  of  the  petition-  with  the  town  clerk,  had  the  right  to  withdraw 
therefrom,  it  was  the  duty  of  the  petitioners  to  exercise  such  right 
a  sufficient  time  before  the  commencement  of  the  30  days  prior  to 
the  election  to  enable  the  party  filing  such  petition  to  procure  and 
file  a  new  petition. 

The  contention  of  the  appellants  that  the  town  board  had 
authority  to  act  upon  and  reject  the  petition  is  clearly  not  sus- 
tained by  either  the  statute  in  question  or  the. general  statute  con- 
ferring upon  the  town  board  its  powers.     It  is  not  claimed  by  the 
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appellants  that  the  town  board  had  any  special  authority  given  to 
it  by  the  law  to  pass  upon  and  reject  the  petition,  but  they  claim 
that  it  was  a  power  necessarily  incident  to  the  general  powers  con- 
ferred upon  the  board.  This  contention  is  clearly  untenable.  Had 
the  Legislature  intended  that  the  town  board  should  act  upon  the 
question,  we  must  presume  that  it  would  have  made  som6  pro- 
vision conferring  such  power  upcm  the  board.  Under  the  pro- 
visions of  the  Code  there  are  only  four  regular  sessions  of  the 
town  board  provided  for  as  follows:  "Sec.  1057.  The  township 
boards  of  supervisors  shall  hold  regular  meetings  as  follows :  They 
shall  meet  on  the  last  Tuesday  of  February  and  the  fourth  Monday 
of  June,  as  now  prescribed  by  law,  and  in  addition  thereto  they 
shall  meet  on  the  last  Tuesday  of  March  and  the  last  Tuesday  of 
October  of  each  year."  Clearly  the  clerk  would  not  be  authorized 
to  call  a  special  session  of  the  town  board  for  the  purpose  of  pass- 
ing upon  such  a  petition,  unless  he  was  so  authorized  to  do  by  the 
statute. 

The  contention  of  the  appellants  that  the  five  persons  who 
attempted  to  withdraw  their  names  from  the  petition  had  the  legal 
right  to  do  so,  and  for  that  reason  there  were  less  than  25  names 
appearing  upon  the  petition,  is  not  sustained  by  the  authorities. 
It  seems  quite  clear  from  the  authorities  that,  when  jurisdiction 
has  been  confered  by  a  petition,  parties  cannot,  by  withdrawing 
from  such  petition,  oust  the  party  having  jurisdiction  of  his  right 
to  retain  the  same.  Seibert  v.  Lovell,  92  Iowa,  507,  61  N.  W. 
197;  Dunham  v.  Fox,  100  Iowa,  131,  69  N.  W.  436;  Green  v. 
Smith,  III  Iowa,  183,  82  N.  W.  448;  State  v.  Phillipsburg,  68  N. 
J.  Law,  552,  S3  Alt.  620;  Orcutt  v.  Reingardt,  46  N.  J.  Law,  340; 
Rutledge  et  al.  v.  Board  of  Supervisors,  160  Mich.  22,  124  N.  W. 
945;  Kern  v.  Board  of  Supervisors,  160  Mich.  11,  124  N.  W.  941 ; 
Fischer  v.  Board  of  Supervisors,  156  Mich,  i,  120  N.  W.  13; 
Koerber  v.  Board  of  Supervisors,  155  Mich,  (^yj,  120  N.  W.  8.  In 
Rutledge  v.  Board  of  Supervisors,  supra,  the  learned  Supreme 
Court  of  Michigan  held:  *'One  who  has  voluntarily  signed  a  pe- 
tition for  a  local  option  election  may  not,  after  the  posting  thereof, 
though  before  the  filing  of  it  with  the  clerk  of  the  county,  with- 
Vol.  26  s.  t).  2 
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draw  his  name  therefrom;  there  being  no  provision  therefor  in  the 
statute."     And  the  court  in   its  opinion  .  says :     "In   the  case   of 
Koerber  v.  Supervisors,  155  Mich.  677,  120  N.  W.  8,  it  was  held 
that  one  who  had  voluntarily  signed  a  petition  could  not  withdraw 
his  name  therefrom  after  the  petitions  were  filed  with  the  county 
clerk.    It  was  not  decided  therein  that  he  could  not  do  so  between 
the  time  of  the  posting  of  a  copy  of  the  petitions  and  the  filing  of 
the  originals  with  the  county  clerk.     The  reasoning,  however,  of 
the  opinion  and  the  quotations  made  therein  from  the  decisions  of 
other   courts   logically   we   think   leads   to   this    result.     To   hold 
otherwise  might  give  rise  to  great  uncertainty.     A  case  might  be 
imagined  where,   after  the   requisite  number  of  names  had   been 
secured  to  set  the  machinery  of  the  law  in  motion,  persons  who 
had  attached  their  names  to  the  petitions  and  had  lulled  the  cir- 
culators of  the  petitions  into  a  feeling  that  sufficient  sfgnatures  had 
been  procured  might  then  withdraw  their  names,  having  intended 
to  do  so  from  the  first,  and  thus  prevent  the  submission  of  the 
question  at  the  next  general  election.     There  is  no  provision  in 
the   law   for  the  withdrawal   of   the   names   after   the  petition    is 
posted,  and  we  think  no  such  provisi<xi  should  be  read  into  it." 

In  State  v.  Phillipsburg,  supra,  the  learned  Supreme  Court  of 
New  Jersey  in  discussing  an  analogous  question  says :    "The  testi- 
mony shows  that,  at  the  time  the  application  was  presented  to  the 
board  of  excise,  there  were  at  least  10  legal  signers.     *     *     *   The 
beer   law   requires  only    10  signers.     It  is   true   that  one  of  the 
signers  of  the  recommendation  in  this  case,  after  it  had  been  pre- 
sented, and  the  board  had  obtained  jurisdiction,  sent  a  communi- 
cation to  the  board,  resquesting  permission  to  withdraw  his  name, 
on  the  ground  that  he  had  signed  without  proper  reflection.     The 
board  did  not  grant  permission,   and  the  names  of  the   10  legal 
signers   remained.     It   is    doubtful   if   the   board   of   excise   could 
have  ousted  itself  of  jurisdiction  by  granting  permission,  to  with- 
draw a  name  from  a  recommendation  after  it  has  been  presented, 
so  as  to  reduce  the  number  of  signers  below  10." 

In  State  v.  Gerhardt,  145  Ind.  439>  44  N.  E.  469,  33  L-  R.  A. 
313/  the  Supreme  Court  of  Indiana,  in  discussing  a  similar  ques- 
tion, says:     "We  have  held  that  the  power  of  the  board  of  corn- 
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missioners  to  grant  a  particular  license  depends  upon  the  fact 
whether  three  days  before  its  regular  session  remonstrance  signed 
by  a  majority  of  the  legal  voters  of  the  township  or  ward  has 
been  filed  with  the  auditor;  that,  if  the  board  finds  tliis  fact  to 
exist,  it  could  proceed  no  further  in  the  matter,  but  must  dismiss 
the  application.  The  existence  of  this  fact  is  manifestly  jurisdic- 
tional, and,  under  a  proper  and  reasonable  interpretation  of  sec- 
tion 9,  the  right  of  a  voter  or  voters  to  withdraw  so  as  to  leave  a 
less  number  than  is  required  by  law  cannot  be  maintained." 

The  cases  cited  by  counsel  for  appellants,  which  seem  to  be 
largely  involving  county  seats,  including  the  case  of  State  ex  rel. 
Andrews  v.  Boyden  et  al.,  2i  S.  D.  6,  io8  N.  W.  897,  are  clearly 
distinguishable  from  the  class  of  cases  occurring  under  the  pro- 
visions of  the  intoxicating  liquor  law  which  we  have  been  con- 
sidering. In  that  class  of  cases  no  time  is  fixed  for  the  election, 
and  the  mere  fihng  of  the  petition  does  not  of  itself  authorize  the 
election,  but  the  ordering  of  the  election  and  fixing  the  time 
thereof  is  vested  in  the  board  of  county  commissioners.  Hence, 
until  the  time  the  board  took  action  upon  the  matter,  it  would  seem 
to  be  proper  to  allow  any  person  who  had  signed  the  petition  or 
remonstrance  to  withdraw  his  name  therefrom.  In  the  case  ar 
bar,  however,  if  our  view  is  correct,  when  the  petition  was  filed 
with  the  clerk,  the  clerk  thereby  acquired  jurisdiction  to  give  the 
notice  to  the  electors,  and  they  thereby  acquired  the  right  to  have 
the  question  as  to  the  sale  of  intoxicating  liquors  submitted  to 
them.  This  jurisdiction  of  the  clerk  therefore  could  not  be  ousted 
by  the  withdrawal  of  the  five  persons  who  attempted  to  withdraw 
their  names  from  the  petition  when  the  rights  of  electofs  had 
attached  to  have  the  question  submitted  to  them,  and  within  the  30 
days  prior  to  the  election.  For  an  exhaustive  discussion  of  the 
authorities  on  the  question  presented,  see  note  to  the  case  of 
State  ex  rel.  Andrews  v.  Boyden  et  al.,  supra,  decided  by  this 
court,  15  Am.  &  Eng.  Ann.  Cases,  1122.  While  it  appears  from 
the  note  to  that  case  that  there  is  some  conflict  in  the  authorities, 
we  are  of  the  opinion  that  the  weight  of  the  authority  sustains  the 
position  that  parties  cannot  be  permitted  to  withdraw  their  signa- 
tures to  a  petition  or  remonstrance  when  the  effect  would  be  to 
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oust  the  officer  or  board  of  jurisdiction  acquired  by  the  officer  or 
board,  and  especially  so  when  the  time  for  filing  a  new  petition  or 
rem(xistrance  had  expired.  To  permit  the  signers  of  a  petition, 
after  the  time  has  expired  for  filing  a  new  petition,  to  withdraw 
their  names  therefrom,  would  as  suggested  by  the  Supreme  Court 
of  Michigan,  enable  parties  to  mislead  the  applicants  for  such 
petition  into  the  belief  that  they  had  a  petition  filed,  and,  by  with- 
drawing their  names  therefrom  after  the  time  for  filing  a  new  pe- 
tition had  expired,  enable  fraud  to  be  practiced  which  cannot  be 
sanctioned  by  the  courts.  We  are  clearly  of  the  opinion,  there- 
fore, that  under  the  provisions  of  the  intoxicating  liquor  law  of  this 
state,  when  a  petition  has  been  duly  filed  by  the  town  clerk,  and 
such  petition  is  apparently  sufficient  upon  its  face,  it  is  the  duty  of 
the  town  clerk  to  give  the  notice  provided  by  the  statute ;  and  that 
the  town  board  had  no  authority  to  act  upon  such  petition  or 
reject  the  same ;  and  that  no  signer  of  the  petition,  after  the  same 
was  filed  by  the  clerk  and  after  the  time  for  filing  a  new  petition 
had  expired,  was  authorized  to  withdraw  his  name  therefrom.  In 
our  opinion,  therefore,  the  court  was  clearly  right  in  issuing  the 
peremptory  writ  requiring  the  clerk  to  give  the  notice  provided  by 
the  statute  as  to  the  sale  of  intoxicating  liquors. 

Finding  no  error  in  the  record  the  judgment  of  the  court  be- 
low is  affirmed. 

WHITING,  P.  J.  While  concurring  with  the  views  of  my 
Associate  who  wrote  the  foregoing  opinion  in  his  conclusion  that 
the  lower  court  should  be  affirmed,  I  prefer  to  base  my  concur- 
rence solely  upon  the  point  that,  after  the  30-day  period  prior  to 
the  date  for  township  election  began  to  run,  no  signer  of  such 
petition  had  a  right  to  withdraw  his  name  therefrom.  Whether 
or  not  the  township  board  have  any  implied  authority  to  act  upon 
these  petitions  it  is  not  necessary,  at  this  time,  to  determine ;  but  it 
will  be  noted  that  one  of  the  defendants  in  this  action  is  the  town 
clerk,  upon  whom,  if  not  upon  the  board,  rests  the  duty  of  calling 
the  election  in  question;  and  I  am  inclined  to  agree  fully  with 
counsel  for  the  respondent  when  he  says,  in  speaking  of  the  duties 
of  the  clerk:  "If,  to  his  personal  knowledge,  there  are  not  the 
required  qualified  signers,  he  will,  if  he  is  an  honorable  and  con- 
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scientious  officer,  fail  to  give  notice,  and  upon  review  of  the  pro- 
ceedings no  court  would  compel  him  to  do  so.  On  the  other  hand, 
if  the  petition  is  in  all  respects  regular,  mandamus  will  lie  to  com- 
pel his  official  action." 

McCOY,  J.  I  concur  in  the  views  expressed  by  Justice 
WHITING. 

SMITH,  J.  I  also  concur  in  the  views  expressed  by  Justice 
WHITING. 

HANEY,  J.  I  concur  in  the  conclusion  that  the  judgment 
appealed  from  should  be  affirmed. 


SCHULL  V.  HOPKINS. 

A  handbill  circulated  respecting  a  candidate  for  renomlnatlon 
as  state's  attorney,  stating  that  the  signers  had  made  an  attempt 
to  see  9uch  candidate  as  a  matter  of  courtesy,  knowing  that  his  con 
nection  with  the  gambling  element  was  such  that  they  could  not  ex- 
pect him  to  .prosecute  them;  that  such  candidate  remained  behind  a 
locked  door  after  an  appointment  to  see  them;  that,  when  the  gam- 
bling houses  were  raided,  they  did  not  let  him  know  of  it  until  the 
gamblers  were  in  the  sheriff's  hands  because  they  were  fraid  that 
the  raid  would  be  useless  if  he  were  notified;  that  his  prosecution  of 
•the  cases  was  made  under  the  threat  that  a  failure  to  do  so  would 
constitute  ground  for  proceedings  to  remove  him;  and  that  the  signers 
felt  that  his  record  unfitted  him  in  every  way  for  the  office  of  state's 
attorney — was  a  privileged  communication,  and  not  libelous  unless 
malicious. 

Malice  in  the  case  of  a  privileged  communication  is  never  in- 
ferred or  presumed  from  the  falsity  of  the  charge  alone. 

The  actual  malice  required  to  support  a  recovery  in  an  action  for 
libel  published  of  a  candidate  for  renomlnatlon  for  public  office  can- 
not bo  inferred  from  the 'expression  by  defendant  of  a  desire  to  de- 
feat such  candidate. 

A  candidate  for  public  office  invites  consideration  of  his  qualifica- 
tions and  fitness,  and  those  interested  may  freely  discuss  his  past  of- 
ficial record  without  being  liable  for  libel,  where  euoh  persons  act 
without  actual  malice,  though  as  a  matter  of  fact  they  are  mistaken 
as  to  the  t"*uth  of  assertions  made. 

In  an  action  for  alleged  libel  published  of  a  candidate  for  re- 
nomination,  it  was  error  to  instruct  that  the  fact  that  defendant  had 
pleaded  the  truth  of  the  alleged  libel,  and  then  failed  to  establish 
such  defense,  might  be  considered  in  estimating  damages,  as  it  was 
evidence  tending  to  show   continued   malice;   since  in   such  class  of 
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cas3S  malice  is  not  to  be  inferred  from  the  falsity  of  the  charge  pub- 
lished. 

(Opinion   filed,    June    18,    1910.) 

Appeal  from  Circuit  Court,  Codington  County.  Hon.  George 
II.  Marquis,  Judge. 

Action  by  Charles  Schull  against  Hollis  L.  Hopkins.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed,  and  new  trial  ordered. 

Sherin  &  Sherin  and  Loucks  &  Mather,  for  appellant.  Wilbur 
S,  Glass,  for  respondent 

AlcCOY,  J.  It  appears  from  the  record:  That  the  re- 
spondent, Charles  Schull,  plaintiff  in  the  circuit  court,  was  on  the 
4th  day  of  June,  1908,  the  duly  elected,  qualified,  and  acting  state's 
attorney  for  Codington  county,  and  that  at  that  time  l^e  was  a 
candidate  for  renomination  and  election  at  the  then  approaching 
primary  election  to  be  held  pn  June  9,  1908.  That  the  appellant, 
Hollis  L.  Hopkins,  defendant  in  the  lower  court,  was  a  resident 
and  ele.9tor  of  said  county,  and  that  he  was-  instrumental  and  con- 
cerned in  publishing  and  circulating  among  the  voters  of  said 
county  the  following  printed  handbill  or  circular : 

"The  Ministers  Take  a  Fall  Out  of  Charles  Schull. 

'The  following  address  is  being  sent  out  by  letter  mail  this 
week  by  the  ministers,  to  every  voter  in  Codington  county  outside 
this  city: 

"  Watertown,  S.  /Dak.,  June  4,  1908. 
"  To  the  Voters  of  Codington  County : 

"  'Gentlemen :  Since  Charles  Schull  is  giving  a  false  inter- 
pretation to  certain  statements  which  we,  the  undersigned,  en- 
dorsed, in  our  desire  to  be  more  than  fair,  to  one  with  whom  we 
are  forced  to  differ  radically,  and  since  he  has  published  the 
statement  that — "there  is  no  ireal  issue  at  all  between  himself  and 
the  ministers,"  we  feel  called  upon  to  give  a  definite  statement 
regarding  the  matter.  Had  it  not  been  for  the  use  of  the  word 
"repeatedly"  in  the  statement  made  in  the  Watertown  Times  of 
May  :?ist  regarding  our  attempt  to  see  Mr.  Schull,  no  further 
word  from  us  on  the  matter  would  have  been  necessary. 
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"The  attempt  to  see  Mr.  SchuU  was  made  as  a  matter  of 
courtesy,  to  give  him  a  chance  if  he  would  use  it,  kncninng  that  his 
connection  ziith  the  gambling  clement  of  this  city  was  such  that 
we  could  not  expect  him  to  prosecute  them.  When  he  remained 
behind  a  locked  door,  as  he  nozv  admits,  alfter.  we  had  made  an 
appointment  over  the  telephone  to  see  him  just  the  hour  we  called, 
we  felt  that  further  attempts  would  be  useless.  When  the  gambling 
houses  were  raided  we  did  not  let  Mr.  SchuU  know  of  it  until  the 
gamblers  and  their  property  were  in  the  hands  of  the  sheriff 
because  ttv  were  afraid,  judging  by  the  attitude  he  had  taken  to- 
ward gambling  up  to  that  time,  three  months  ago,  that  the  raid 
would  be  useless  if  he  were  notified.  His  prosecution  of  the  cases 
was  made  with  the  threat  hanging  over  him  that  a  failure  to  do 
so  would  constitute  the  ground  for  proceedings  to  remove  him 
from  office.  We  feel  that  his  record,  personally '  and  officially,  unlit 
him  in  every  way  for  the  high  and  responsible  office  of  state's 
attorney. 

"  'We  are  not  working  in  the  interest  of  any  faction  or  party 
but  in  the  interest  of  law  enforcement,  by  a  man  of  character  and 
ability,  when  we  urge  all  who  cast  a  ballot  at  the  Republican 
primaries  June  9th,  who  favor  the  suppression  of  open  gambling, 
to  lay  aside  all  factional  prejudice  and  cast  a  vote  for  Perry  F. 
Loucks,  who  has  pledged  himself  to  do  that  work  if  elected. 

'*'*We  have  every  reason  to  believe  that  our  attitude  in  this 
matter  is  shared  by  all  the  ministers  of  this  city. 

*'  If  any  doubt  this,  or  about  the  genuineness  of  this  state- 
ment in  general,  we  will  consider  it  a  favor  if  you  will  see  us 
personally  or  make  use  of  the  telephone. 
"  'Rol  L.  Palmerton,  Phone-Green  557, 

"  'Pastor  First  Baptist  Church. 
"7ohn  P.  Clyde,  Phone-Red  144, 

"  Tastor  First  Congregational  Church.'  " 

Respondent  thereafter  instituted  this  suit  to  recover  damages 
against  appellant,  alleging  in  his  complaint  that  said  publication, 
and  the  charge  therein  contained,  was  wholly  false  and  without 
foundation  in  fact  and  was  known  to  be  so  by  appellant;  that  the 
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same  was  published  by  appellant  with  express  malice  against  re- 
spondent, intending  thereby  to  injure  him  in  his  office  and  occupa- 
tion as  attorney.  Appellant  denied  generally  the  allegations  of 
said  complaint,  and  also  alleged  that  said  publication  was  in  fact 
true  in  substance  and  in  fact,  and  that  the  said  matter  contained 
in  the  said  publication  was  of  public  interest  to  the  people  of  said 
community,  and  that  the  same  was  a  privileged  communication 
because  of  the  candidacy  of  respondent  for  the  office  of  state's 
attorney.  The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  respondent.  Motion  for  new  trial  being  overruled,  appellant 
has  brought  the  cause  before  this  court  on  appeal,  assigning 
among  other  things  the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  in" this:  that  there  is  no  evidence  to  show  that  appellant 
had  any  actual  malice  against  or  towards  respondent  at  the  time  of 
said  publication.  In  this  contention  we  are  of  the  opinion  that 
appellant  is  right.  The  publication  in  question  is  not  libelous  per 
se.  It  does  not  charge  respondent  with  the  commission  of  any 
criminal  act.  Upon  its  face  and  by  its  purport,  it  appears  to  be 
a  privileged  publication,  and  could  only  become  libelous  where 
the  publication  was  shown  to  be  made  with  actual  malice.  The 
burden  was  on  respondent  to  show  by  competent  evidence  that 
appellant  acted  with  actual  malice.  Malice  under  such  circum- 
stances is  never  inferred  or  presumed  from  the  falsity  of  the 
charge  alone.  The  publication  being  privileged,  the  presumption 
of  good  faith  prevails  until  overcome  by  evidence  showing  actual 
malice. 

The  proposition  here  involved  has  heretofore  been  clearly  and 
well  considered  by  this  court  in  some  very  similar  cases.  In  the 
case  of  Myers  v.  Longstaff,  14  S.  D.  98,  84  N.  W.  233,  the  trial 
court  instructed  the  jury  as  follows:  **The  law  provides  that  a 
privileged  communication,  so  far  as  it  relates  to  this  case,  is  one 
made  in  a  communication,  without  malice,  to  a  person  or  persons 
interested  therein,  by  one  who  is  also  interested,  or  by  one  who 
stands  in  such  relations  to  the  persons  interested  as  to  afford  a 
reasonable  ground  for  supposing  the  motive  for  the  communica- 
tion innocent.  The  defendant  claims  that,  the  plaintiff  being  at 
the  time  a  candidate  for  office  at  the  hands  of  the  voters  of  the 
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community,  and  he  (the  defendant)  being  a  resident  of  the  city  of 
Huron,  he  was  interested  in  the  result,  and  that  the  residents  of 
the  city,  to  whom  the  publications  were  addressed  and  who  read 
the  paper  published  by  him,  were  also  interested  in  like  manner ; 
that  he  was  not  actuated  or  inspired  by  malice  in  publishing  the 
articles  referred  to;  and  that  they  are  therefore  priviledged  under 
the  rules  which  I  have  given  you,  and  were  therefore  not  libelous. 
And  generally,  upon  the  question  of  privileged  communications,  I 
charge  you  that  the  law  is  that  the  fitness  and  qualifications  of 
a  candidate  for  an  elective  office  may  be  a  subject  of  the  freest 
scrutiny  and  investigation,  either  by  the  proprietor  of  a  newspaper 
or  by  a  voter  or  p)erson  having  an  interest  in  the  matter,  and  that 
much  latitude  must  be  allowed  in  the  publication  for  the  infor- 
mation of  voters  of  charges  affecting  the  fitness  of  a  candidate  for 
the  place  he  seeks  so  long  as  it  is  done  honestly  and  without 
malice.  Nor  will  such  a  publication  be  actionable  without  proof  of 
express  malice,  although  it  may  be  harsh,  unjust,  and  un- 
necessarily severe,  for  these  are  matters  of  opinion,  of  which  the 
party  making  the  publication  has  a  right  to  judge  for  himself.  In 
the  case  of  such  a  publication  the  occasion  rebuts  the  inference  of 
malice  which  the  law  would  otherwise  raise  from  the  falsity,  and 
no  right  of  action  exists,  even  though  the  character  of  the  party 
has  suffered,  unles-s  he  is  able  to  show  the  existence  of  actual 
malice.  You  will,  however,  un4erstand  that  this  privilege  ac- 
corded to  %^  newspaper  publisher  or  any  other  person  cannot  avail 
any  one  as  a  defense  who  may  seek  under  cover  of  it  to  maliciously 
attack  or  traduce  the  character  of  any  person  by  publishing  of 
such  person  false  and  libelous  articles  concerning  himself.  If  a 
publication  attacks  the  private  character  of  a  candidate  for  ofRce 
by  falsely  imputing  to  him  a  crime  in  some  respect,  not  specially 
going  to  the  qiiestion  of  his  fitness  for  the  office  to  which  he 
aspires,  it  is  not  priviledged  by  the  occasion,  either  absolutely  or 
qualifiedly,  is  actionable  per  se,  and  the  law  implies  malice;  and 
it  is  no  justification  that  the  publication  was  made  with  honest 
belief  in  its  truth,  in  good  faith,  and  for  the  purpose  of  influencing 
voters.  Such  publications  can  only  be  justified  by  proof  of  their 
truth."     This  instruction  was  wholly  sustained  and  approved   by 
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this  court.  In  rendering  decision  in  that  case,  Justice  Corson 
quoted  with  approval  the  following:  "A  communication  to  be 
privileged  must  be  made  upon  proper  occasion,  from  a  proper 
motive,  and  must  be  based  upon  reasonable  and  probable  cause. 
When  so  made  in  good  faith,  the  law  does  not  imply  malice  from 
the  communication  itself  as  in  the  ordinary  case  of  libel.  Actual 
malice  must  be  proved  before  there  can  be  a  recovery.  And 
whether  communication  be  privileged  or  not  is  a  question  for  the, 
court  and  not  for  the  jury.  That  the  description  of  cases,  recog- 
nized as  privileged,  must  be  understood  as  exceptions  to  the  gen- 
eral rule.  The  rule  of  evidence  as  to  such  cases  is  accordingly  so 
far  changed  as  to  impose  it  upon  the  plaintiff  to  remove  the  pre- 
sumptions flowing  from  the  seeming  obligation  and  situations  of 
the  parties,  and  to  require  him  to  bring  home  to  the  defendant  the 
existence  of  malice  as  the  true  motive  of  his  conduct"  And  Jus- 
tice Corson,  in  rendering  such  decision,  also  used  this  pertlneni 
language:  *'In  the  case  at  bar  the  occasion  was  a  proper  one,  and 
the  publication  a  privileged  one,  and  in  such  case,  as  we  have 
seen,  the  law  does  not  imply  malice,  but  actual  malice  must  be 
proved  before  there  can  be  a  recovery.  The  court,  therefore, 
was  clearly  right  in  his  instructions  to  the  jury."  The  same 
principles  are  held  in  Boucher  v.  Clark  Publishing  Co.,  14  S.  D. 
^2,  84  N.  W.  237,  and  in  Ross  v.  Ward,  14  S.  D.  240,  85  N.  W. 
182,  86  Am.  St.  Rep.  746.  Now,  in  this  case  at  bar,  the  evidence 
shows  that  defendant,  the  appellant,  expressed  a  desire  to  defeat 
respondent  for  renomination.  This  is  the  only  possible  evidence  in 
this  case  outside  of  the  publication  itself  which  might  tend  to 
show  a  malicious  motive  on  the  part  of  appellant,  but  we  are  of  the 
opinion  that  no  such  inference  can  reasonably  be  drawn  therefrom. 
The  appellant,  as  an  American  citizen  and  voter,  had  the  right  to 
oppose  the  renomination  of  respondent,  and,  so  far  as  shown  by 
.the  record,  his  desire  to  defeat  the  renomination  of  respondent 
must  be  presumed  to  have  been  based  on  the  matter  stated  in  said 
publication.  While  respondent,  in  a  manner,  denied  any  con- 
.nection  with  the  gambling  element  in  his  county,  or  that  he  was 
dilatory  in  prosecuting  gambling  offenses,  or  that  he  had  taken  an 
attitude  in  opposition  to  such  proceedings,  still  it  conclusively  ap- 
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pears  from  the  evidence,  and  from  the  cross-examination  of  re- 
spondent, that  there  was  much  probable  cause  for  a  reasonablie  per- 
son to  honestly  and  in  good  faith  sp  conclude.  It  conclusively 
appears  that  respondent  had  been  seen  about  such  places;  it  con- 
clusively appears  that  complaint  had  been  made  to  him  and  prose- 
cutions requested;  it  conclusively  appears  that  prosecutions  were 
not  started  by  him  on  such  complaints;  and  it  conclusively  ap- 
pears that  what  prosecutions  were  started  were  instituted  by 
other  attorneys ;  it  conclusively  appears  that  when  a  committee,  in- 
terested in  such  prosecutions,  telephoned  to  respondent  that  they 
were  coming  to  see  him  that  they  found,  on  arrival  at  his  office 
a  few  minutes  later,  the  door  locked  and  were  unable  to  gain 
admittance;  it  conclusively  appears  that  respondent  was  in  his 
office  at  that  time.  These  circumstances,  while  not  conclusive 
evidence  of  the  truth  of  the  matters  stated  in  the  publication  com- 
plained of,  were  sufficient  to  show  probable  cause  for  honestly  so 
believing,  and  sufficient  to  overcome  any  influence  of  bad  faith 
that  might  otherwise  arise  from  the  surrounding  circumstances  of 
the  case,  so  far  as  disclosed  by  the  record.  In  the  case  at  bar 
the  evidence  not  only  fails  to  show  actual  malice,  but,  on  the 
contrary,  the  undisputed  evidence  tends  to  show  probable  cause, 
such  as  would  justify  a  reasonable  person  in  honestly  entertaining 
the  belief  that  said  article  was  true.  A  mistake  in  such  belief  or 
judgment  under  such  circumstances  cannot  be  the  subject  of  libel. 
One  who  is  a  candidate  for  an  office  at  the  hands  of  the  people  in- 
vites consideration  of  his  qualifications  and  fitness  for  such  office, 
and,  in  such  consideration  thereof  those  interested  may  freely  dis- 
cuss the  past  official  record  of  such  candidate  in  order  to  ascer- 
tain whether  they  desire  to  oppose  or  support  him  without  being 
liable  to  prosecution  for  libel,  where  such  persons  act  without 
actual  malice,  and  in  good  faith,  although,  as  a  matter  of  fact,  they 
may  be  mistaken  as  to  the  truth  of  assertions  made  under  such 
circumstances;  the  exception  to  this  rule  being  that  one  under 
guise  and  cover  of  this  privilege  will  not  be  permitted  in  bad  faith 
to  maliciously  attack  or  traduce  the  character  of  a  candidate  for 
office  by  publishing  of  and  concerning  him  false  and  libelous 
articles.    There  is  nothing  in  the  evidence  of  this  case  which  has  a 
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tendency  to  show  that  appellant  was  using  this  privileged  com- 
munication other  than  in  good  faith.  Notwithstanding  respondent 
denied  and  attempted  to  explain  away  the  circumstances  in  con- 
nection with  the  matters  stated  in  said  article,  there'  still  remained, 
undisputed,  the  facts  which  constitute  probable  cause.  If  appellant 
in  this  case  had  at  the  close  of  all  the  testimony  moved  for  a 
directed  verdict  and  assigned  the  overruling  thereof  as  error  as 
was  done  in  Boucher  v.  Clark  Publishing  Co.,  supra,  then  almost 
precisely  the  same  situation  would  exist  in  this  case  as  in  that. 
The  appellant  in  the  case  at  bar  has  accomplished  the  same  re- 
sult by  another  route  in  moving  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence. 

Among  other  things,  the  jury  was  instructed  as  follows: 
"The  defendant  has  pleaded  the  truth.  When  the  defendant  in 
such  case  as  this  pleads  the  truth  and  alleges  in  his  answer  that 
the  article,  the  publication  of  which  he  complains  of,  is  true,  and  a 
material  part  of  that  justification  fails,  the  plea  fails  altogether,  and 
the  fact  that  he  has  pleaded  so  stated  in  his  answer  that  the  article 
w'as  true,  and  then  fails  to  establish  its  truth,  may  be  taken  into 
consideration  by  the  jury  in  estimating  damages,  if,  having  found 
all  the  issues  in  plaintiffs  favor,  they  have  passed  to  the  question 
of  damages,  as  it  is  evidence  in  such  case,  tending  to  show  malice, 
and  continued  malice."  To  which  instruction  appellant  excepted 
and  now  assigns  as  error.  We  are  of  the  opinion  that  this  in- 
struction was  erroneous  and  embodied  law  not  applicable  to  this 
class  of  cases  and  was  prejudicial  and  misleading.  If  the  principles 
laid  down  in  the  instructions  given  in  Myers  v.  Longstaff,  supra, 
are  correct,  then  this  instruction  must  necessarily  be  error.  There 
it  is  held  that  malice  should  not  be  inferred  from  the  falsity  of  the 
charge  in  this  class  of  cases.  In  this  class  of  cases  the  defendant 
may  not  be  guilty,  although  the  publication  is  ever  so  false,  pro- 
viding he  honestly  and  in  good  faith  believes  (under  circum- 
stances warranting  such  belief)  the  article  to  be  true,  although 
he  was  as  a  matter  of  fact  mistaken.  It  is  the  bad  faith  of  the 
defendant  coupled  with  the  falsity  of  the  article  that  constitutes  the 
gist  of  plaintiffs  cause  of  action,  and,  although  an  article  may 
be  shown  to  be  false,  in  order  to  entitle  plaintiff  to  recover,  he 
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must  further  prove,  outside  of  and  beyond  the  article  itself,  tne 
actual  malice  and  bad  faith  of  defendant,  and  which  in  this  case 
is  wholly  wanting. 

For  the  reasons  stated  the  judgment  of  the  circuit  court  is 
reversed  and  a  new  trial  ordered. 

HANEY,  J.  I  concur  in  the  conclusion  that  the  judgmetit 
should  be  reversed  on  the  ground  of  error  in  the  charge  to  the 
jury. 

WHITING,  P.  J.  I  concur  in  the  view  of  HANEY,  J.,  as 
above  set  forth. 


BERRY  V.  HOWARD  et  al. 

U;ider  the  statute  passing  to  the  personal  representative  of  a 
decedent  the  right  of  possession  of  his  real  estate  for  the  purpose  of 
administration,  an  allegation  in  an  action  to  quiet  title  by  an  admin- 
istrator that  defendants  claimed  adversely  to  the  heirs  of  his  intestate 
is  equivalent  to  an  allegation  of  a  claim  adverse  to  the  administrator 
and  is  a  sufficient  pleading  of  such  adverse  claim,  notwithstanding 
there  is  no  direct  allegation  of  a  claim  adverse  to  the  plaintifC  as  ad- 
ministrator. 

An  administrator  has  an  interest  in  decedent's  real  estate  within 
Code  Civ.  Proc.  §  675,  authorizing  an  action  by  any  person  against 
another  claimfng  an  interest  in  real  estate  adverse  to  him,  and,  if  an- 
other is  asserting  a  claim  adversely  to  such  interest,  he  may  main- 
tain an  action. 

(Opinion  filed,   June   27,    1910.) 

An  appeal  from  Circuit  Court,  Brown  County.  Hon.  Frank 
McNuLTY,  Judge. 

Action  by  Albert  Berry,  administrator  of  the  estate  of  Eber- 
hart  Thompson,  deceased,  against  Chas.  A.  Howard  and  another. 
From  an  order  overruling  a  demurrer  to  the  complaint,  defendants 
appeal.    Affirmed. 

Taubman  &  Williamsofi,  for  appellants.  Hasle  &  Huntington, 
for  respondent. 

WHITING,  P.  J.  This  action  was  brought  by  the  plaintiff, 
the  administrator  of  the  estate  of  one  Thompson,  to  quiet  title  to 
certain  lands  as  against  the  claims  of  the  defendant.  The  com- 
plaint sets  forth  the  title  of  Thompson;  that  at  the  time  of  death 
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he  was  the  owner  in  fee  simple  and  in  possession  of  the  lands  in 
question;  that  plaintiff  had  been  appointed  and  was  at  the  time  of 
bringing  the  action  the  duly  qualified  and  acting  administrator  of 
the  estate  of  said  Thompson;  that  the  lands  in  question  were 
in  the  possession  of  the  plaintiff;  that  the  plaintiff  claimed  the 
fee-simple  title  to  said  lands  to  be  in  the  heirs  of  Thompson;  that 
the  defendants  claim  an  estate  or  interest  therein  adverse  to  the 
said  title  of  such  heirs;. that  said  claim  of  defendants  is  with- 
out right;  that  said  defendants  have  no  right,  title,  or  interest  in 
■said  premises  or  any  part  thereof.  The  complaint  prays  that 
defendants  be  required  to  set  forth  the  nature  of  their  claims,  and 
that  decree  issue  adjudging  that  they  have  no  estate  or  inter- 
est in  said  lands,  and  that  the  title  of  said  heirs  is  good  and  valid. 
To  this  complaint  the  defendants  demurred,  and  for  grounds  ot 
demurrer  allege:  First,  that  the  plaintiff  has  no  legal  capacity 
to  sue;  second,  that  there  is  a  defect  of  parties  plaintiff;  third,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  demurrer  was  overruled,  and  it  is  from  the  said 
order  of  the  trial  court  overruling  such  demurrer  that  the  de- 
fendants have  appealed  to  this  court. 

Appellants  contend  that -the  complaint  is  insufficient  under 
chapter  29,  §  675,  Rev.  Code  Civ.  Proc,  which  provides:  "An 
action  may  be  brought  by  any  person  against  another  who  claims 
any  estate  or  interest  in  real  property  adverse  to.  him,  for  the 
purpose  of  determining  such  adverse  claim" — it  being  the  claim 
of  appellants  that  there  is  no  allegation  to  the  effect  that  defend- 
ants claim  any  estate  or  interest  adverse  to  the  plaintiff.  It  will 
be  noticed  from  the  summary  of  the  complaint  given  above  that 
there  was  no  direct  allegation  that  defendants  claimed  an  in- 
terest adverse  to  the  plaintiff;  the  allegation  of  said  complaint 
being  that  the  defendants  claim  an  estate  or  interest  adverse  10 
the  title  which  plaintiff  alleged  had  passed  to  the  heirs  of  said 
Thompson.  Under  the  statutes  of  this  state,  the  right  of  poss- 
session  of  all  real  estate  passes,  upon  death  of  the  owner,  to  his 
personal  representative  for  the  purposes  of  administration,  and 
during  the  course  of  administration  is  under  the  control  of  such 
representative.    We  think  that  under  such  a  statute,  such  represen- 
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tative,  as  the  trustee  of  such  estate,  clearly  has  such  an  interest 
in  the  real  estate  as  entitles  him  to  bring  an'  action  to  quiet  the 
title  thereto,  which  said  interest  is  acquired  by  the  representative 
under  and  by  virtue  of  his  becoming  siKh  representative,  and 
when,  as  in  this  case,  there  is  an  allegation  that  the  plaintiff  has 
been  appointed  administrator,  and  it  further  appears  that  the 
land  in  question  was  property  of  and  in  posses-sion  of  the  de- 
ceased at  the  time  of  his  death,  and  it  is  alleged  that  such  title 
has  vested  in  the  heirs,  and  furthermore  that  defendants  are 
claiming  rights  adverse  to  such  title  in  the  heirs,  while  there  is 
no  direct  allegation  of  a  claim  adverse  to  the  interests  of  the 
plaintiff  as  administrator,  yet  the  allegation  of  a  claim  adverse  to 
the  heirs  is  the  equivalent  of  an  allegation  of  a  claim  adverse  to 
the  administrator  and  is  sufficient  as  a  pleading  of  such  adverse 
claim. 

It  is  also  contended  by  the  appellants  that  the  plaintiff,  as 
administrator,  has  no  authority  to  bring  an  action  to  quiet  title  to 
real  estate.  Under  the  statutes  of  some  states,  it  is  expressly  pro- 
vided that  the  party  bringing  an  action  to  quiet  title  must  be 
one  who  is  possessed  of  some  right,  title,  interest,  or  lien  in,  to, 
or  against  the  premises  in  question.  Under  the  section  of  our 
Code  above  quoted,  it  will  be  seen  that  no  such  limitation  is  made 
by  the  express  language  of  the  statute,  yet  we  are  inclined  to 
think  that  such  an  action  can  only  be  brought  by  a  party  having 
some  right  or  interest  in  or  to  the  property.  In  addition  to  what 
we  have  above  stated  in  relation  to  the  interest  of  an  administra- 
tor in  and  to  the  real  estate  of  his  intestate,  we  would  cite  the 
holding  of  the  North  Dakota  Supreme  Court  in  the  case  of  Blake- 
more  et  al.  V.  Roberts,  12  N.  D.  394,  96  N.  W.  1029,  wherein  is 
found  an  exhaustive  consideration  of  this  question,  and  in  which 
case  reference  is  made  to  the  statutes  of  that  state,  which  statutes, 
while  not  worded  exactly  the  same  as  the  corresponding  statutes 
of  this  state,  yet  are  the  same  in  substance.  We  also  cite  the  case 
of  Ladd  V.  Mills,  44  Or.  224,  75  Pac.  141,  and  call  especial  atten- 
tion to  the  case  of  Pennie  v.  Hildreth,  81  Cal.  127,  22  Pac.  398, 
wherein  the  court  used  the  following  language:  *'The  first  point 
made  by  the  appellant  is  that  an  action  to  quiet  title  to  real  estate 
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cannot  be  maintained  by  an  administrator,  for  the  reason  that  he 
has  no  title  to  the  property,  conceding  title  in  the  decedent  at  the 
time  of  his  death.  If  it  be  conceded  that,  in  order  to  maintain  an 
action  of  this  kind,  the  party  bringing  the  action  must  have  title 
in  the  property,  the  argument  would  have  much  force.  But  we  do 
not  understand  this  to  be  so.  The  Code  provides:  *An  action 
may  be  brought  by  any  person  against  another,  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim.'  Code  Civ.  Proc.  §  738.  The 
letter  of  this  section  would  authorize  any  person  to  maintain  the 
action  whether  he  himself  had  any  interest  in  the  property  or  not. 
We  are  not,  however,  inclined  to  give  this  broad  construction.  But 
it  is  clearly  not  necessary  that  he  have  title  to  the  property.  If 
he  has  the  right  to  possession,  and  another  is  claiming  an  estate 
or  interest  adverse  to  such  right,  he  may  maintain  the  action.  The 
language  of  the  Code  is  broad  enough  to  cover  every  interest  or 
estate  in  lands  of  which  the  law  tak^s  cognizance.  Pierce  v. 
Felter,  53  Cal.  18;  Stoddart  v.  Burge,  Id.  398;  Smith  v.  Brannan, 
13  Cal.  107;  Leibrand  v.  Otto,  56  Cal.  247.  An  administrator  has  an 
interest  in  the  decedent's  real  estate,  within  the  meaning  of  this 
statute,  and,  if  another  is  asserting  a  claim  adversely  to  such  in- 
terest, he  may  maintain  the  action.  Code  Civ.  Proc.  §  1452;  Curtis 
V.  Sutter,  15  Cal.  259,  264."  It  is  the  claim  of  appellants  that 
this  California  case  has  been  reversed  by  the  later  case  of  Collins 
V.  OXaverty,  136  Cal.  31,  68  Pac.  327,  but  a  careful  reading  of 
such  case  will  show  that  it  fully  sustains  the  earlier  case. 

It  thus  appears  clearly  that  the  administrator,  as  such,  has  a 
right  to  bring  this  action.  This  being  true,  the  first  two  grounds 
of  demurrer  were  not  well  taken.  The  allegation  of  the  com- 
plaint to  the  effect  that  the  defendants  claim  title  adverse  to  the 
heirs  being  equivalent  to  an  allegation  that  the  defendants  arc 
claiming  title  adverse  to  the  interests  of  the  plaintiff  in  said  lands 
and  the  other  allegation  of  the  complaint  being  concededly  ample, 
the  third  ground  for  demurrer  was  properly  overruled. 

For  the  above  reasons,  the  order  of  the  trial  court  overruling 
the  demurrer  herein  is  in  all  things  affirmed. 
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BOARD  OF  EDUCATION  OF  INDEPENDENT  SCHOOL 

DIST.  NO.  2  OF  TURNER  QOUNTY  v. 

TURNER  COUNTY. 

A  county  treasurer  is  not,  under  the  statutes,  entitled  to  4  per 
cent  commission  for  the  collection  of  school  taxes. 

(Opinion   filed,   June    27,    1910.) 

Appeal    from    Circuit   Court,    Turner    County.      Hon.    E.    G. 

Smith,  Judge. 

Action  by  the  Board  of  Education  of  Independent  School  Dis- 
trict No.  2  of  Turner  County,  S.  D.,  against  Turner  County. 
Judgment  for  plaintiff,  and  defendant  appeals.  Remanded  with 
directions. 

L.  L.  Fleeger,  for  appellant.    Alan  Bogue,  Jr.,  for  respondent. 

WHITING,  P.  J.  This  case  is  in  all  respects  similar  to  the 
case  of  City  of  Centerville  y.  Turner  County,  23  S.  D.  424,  122 
^-  ^^  •  350^  25  S.  D.  300,  126  N.  W.  605,  with  the  exception 
that  in  this  case  it  was  the  school  tax  which  had  been  collected 
by  the  county  treasurer  and  4  per  cent,  thereof  retained  as  com- 
mission. 

The  appellant  urges  that,  even  if  the  treasurer  was  unjusti- 
fied under  the  statute  in  retaining  the  4  per  cent,  commission  in 
the  collection  of  city  taxes,  yet  he  was  entitled  to  retain  such  com- 
mission from  school  taxes.  We  can  find  nothing  to  justify  such 
distinction,  and  it  seems  clear  that  this  case  is  controlled  in  all 
things  by  the  opinion  in  the  Centerville  Case. 

It  is  therefore  the  opinion  of  this  court  that  this  cause  should 
be  remanded  to  the  circuit  court,  and  such  court  directed  to  as- 
certain the  amount  of  taxes  wrongfully  withheld  during  the  six 
years  prior  to  the  commencement  of  this  action,  and  award  judg- 
ment for  the  same  with  interest  and  costs.  As  so  modified,  the 
said  judgment  is  affirmed,  appellant  being  awarded  costs  on  this 
appeal. 

HANEY,  J.,  dissenting.  SMITH,  J.,  taking  no  part  in  this 
decision. 

Val.   26   .S  D.   3 
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HOPPMAN  V.  HOPFMAN. 

A  court  cannot  adjudge  a  person  in  contempt  without  making 
findings  of  fact  showing  as  a  matter  of  law  that  such  person  ^s  In 
fact  guilty. 

(Opinion   filed,   June   27,   1910.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  JON^,  Judge. 

Action  by  Henry  Hoffman  against  Ellen  Marie  Hoffman. 
From  a  judgment  finding  plaintiff  guilty  of  contempt  and  pro- 
viding for  his  punishment,  he  appeals.     Reversed. 

Null  &  Royhl,  for  appellant. 

Imprisonment  does  not  follow  in  civil  contempt  unless  it  is 
found  by  the  court  that  the  party  has  the  ability  to  comply  with 
the  order  of  the  court.  Steller  v.  Steller,  25  Mich.  159;  Lewis  v. 
Lewis,  80  Ga.  706;  Carlton  v.  Carlton,  44  Ga.  216;  Pain  v.  Pain, 
80  N.  C.  322 ;  Blake  v.  People,  80  111.  11 ;  Ex  parta  Cottorell,  59 
Cal.  417;  Ex  parta  Todd,  50  Pac.  1071 ;  Newhouse  v.  Newhouse, 
14  Or.  290;  Galland  v.  Galland,  44  Cal.  475;  O'Callaghan  v. 
O'Callaghan,  69  111.  552 ;  Peel  v.  Peel,  50  Iowa,  521 ;  Allen  v. 
Allen,  72  Iowa,  502;  Re  Wilson,  75  Cal.  580;  Hurd  v.  Hurd,  65 
N.  W.  728.  The  mere  failure  to  pay  money  is  not  contempt,  and 
the  court  cannot  rightfully  imprison  for  mere  non-payment  of 
money.  Hurd  v.  Hurd,  65  N.  W.  728;  Blake  v.  People,  80  111. 
11;  Golson  V.  Holman,  4  S.  E.  811. 

Muller  &  Conway,  for  respondent. 

Attachment  of  the  person  will  lie  for  failure  to  comply  with 
an  order  awarding  alimony  and  counsel  fees.  Brown  v.  Brown, 
Sup.  'Court  of  Michigan,  97  N.  W.  397.  The  order  of  the  circuit 
court  requiring  the  appellant  to  pay  a  certain  sum  of  money  to 
defendant's  attorney  for  defendant's  use  is  not  a  debt  within  the 
constitutional  provisions  prohibiting  imprisonment  for  debt.  Ex 
parte  Davis,  100  S.  W.  394;  17  Century  Digest,  Sec.  756;  State  v. 
Knight,  3  S.  D.  509;  Cean  v.  Charles  Bloomer,  191  III.  416; 
Shaffner  v.  Shaffner,  212  111.  492;  Schuele  v.  Schuele,  57  III 
App.  554;  O'Callaghan  v.  O'Callagahan,  69  111.  554. 

WHITING,  P.  J.  This  is  an  appeal  from  the  judgment  of 
the  circuit  court  adjudging  the   appellant   guilty   of   contempt   of 
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said  court,  and  which  judgment  provided  for  his  punishment  by 
imprisonment.  The  action  out  of  which  this  matter  arose  was  one 
brought  for  divorce,  in  which  said  action  the  appellant  was 
plaintiff.  In  said  action  the  court,  upon  proper  notice,  had  en- 
tered an  order  requiring  this  appellant  to  pay  certain  sums  by  way 
of  temporary  alimony,  suit  money,  and  attorney's  fees,  and  the 
appellant,  having  neglected  to  make  the  payments  as  ordered,  was 
brought  to  the  court  upon  an  order  to  show  cause,  requiring  him 
to  show  cause  why  he  should  not  be  punished  for  contempt  owing 
to  his  failure  to  obey  said  order  of  such  court  directing  him  to  pay 
alimony  and  suit  moneys.  Upon  the  return  of  such  order 
show  cause,  the  appellant  submitted  his  own  and  another  affidn 
to  substantiate  the  claim  of  appellant  that  he  was  financially  una 
to  obey  the  said  order  requiring  such  money  payments.  Upon 
such  hearing  on  said  order  to  show  cause,  the  court  rendered  a 
judgment,  as  hereinbefore  noted,  finding  the  appellant  in  contempt 
and  punishing  him  by  imprisonment.  There  appears  to  have  been 
no  separate  findings  of  fact  made  by  the  court,  and  the  judgment 
itself,  after  setting  forth  the  jurisdictional  matters,  so  far  as  it  pur- 
ported to  find  facts  showing  the  apellant  guilty  of  contempt,  was 
in  words  as  follows :  "And  the  court  having  read  the  affidavits  of 
the  plaintiff  in  reply  to  said  order  to  show  cause  as  aforesaid,  and 
heard  arguments  of  counsel  in  behalf  of  the  plaintiff  and  in  behalf 
of  the  defendant,  and  being  fully  advised  in  the  matter  and  having 
duly  considered  the  same,  and  it  further  appearing  that  the  plain- 
tiff has  refused  to  comply  with  the  conditions  of  said  order  of 
February  i,  1910,  and  that  he  is  now  in  contempt  of  court  and 
guilty  of  disobedience  of  said  order.''  Appellant  upon  this  appeal 
assigns  as  error  the  omission  of  the  court  to  make  any  finding  as 
to  the  ability  of  appellant  to  comply  with  the  court's  order  requir- 
ing the  said  money  payments;  also,  the  adjudging  of  the  appellant 
to  be  guilty  of  contempt  without  a  finding  that  appellant  was  finan- 
cially able  to  comply  with  the  court's  order.  Certain  other  assign- 
ments are  saved  in  the  record,  but,  in  the  view  which  we  take  of 
this  case,  it  is  unnecessary  for  the  same  to  be  considered. 

The  sole  question  for  our  consideration  herein  is  whether  the 
court  has  the  right  to  adjudge  a  party  to  be  in  contempt  of  court 
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without  in  any  manner  making  findings  of  fact  showing  as  a 
matter  of  law  that  the  party  accused,  was  in  fact  guilty  of  con- 
tempt. A  similar  question  arose  in  the  case  of  In  re  Deaton,  105 
N.  C.  59,  II  S.  E.  244,  wherein  a  party  had  been  adjudged  guilty 
of  contempt  for  acts  not  committed  in  the  presence  of  the  court; 
and  in  relation  to  the  point  before  us  the  court  said:  *'It  is  the 
duty  of  the  court  in  passing  sentence  for  contempt  when  com- 
mitted in  the  presence  of  the  court,  though  no  appeal  lies,  to  spread 
its  findings  of  fact  upon  the  record.  Code,  §  650.  The  reasons 
therefor  are  given  in  State  v.  Mott,  49  N.  C.  449,  cited  above.  For 
a  stronger  reason,  they  should  be  set  out  in  this  class  of  con- 
tempts in  which  the  party  is  entitled  to  have  the  matter  reviewed 
by  an  appeal.  The  judgment  of  the  mayor,  as  set  out  in  the 
record,  is  fatally  defective  as  to  the  allegation  of  publishing  grossly 
inaccurate  accounts  of  judicial  proceedings,  in  that  it  does  not  set 
out  and  recite  in  what  the  publication  consisted.  It  is  true  that 
in  the  notice  to  show  cause  a  certain  article  is  charged  and  set  out 
as  published  by  the  respondents.  But  in  the  judgment  there  is 
no  specific  finding  that  such  article  was  published  by  the  defendant, 
nor,  if  a  part,  what  was  proven.  It  can  only  be  inferred.  This 
is  not  sufficient.  The  article  must  be  set  out  in  the  judgment,  and 
its  publication,  and  the  intent  with  which  it  was  published,  must 
be  found  as  facts  by  the  court."  In  North  Carolina  there  is  no 
statute  requiring  findings  in  contempt  proceedings  where  the  con- 
tempt charged  was  not  committed  in  the  presence  of  the  court,  and 
in  our  own  state  we  have  no  such  provision,  but  in  this  state  we 
have,  in  reference  to  contempt  proceedings  in  justice  court,  a  pro- 
vision of  our  statute  very  similar  to  the  North  Carolina  statute 
(Code,  §  650,  supra)  ;  our  section  being  section  89  of  the  Revised 
Justice  Code,  and  reading  as  follows :  "When  51  contempt  is  com- 
mitted in  the  immediate  view  and  presence  of  the  justice,  it  may 
be  punished  summarily ;  to  that  end  an  order  must  be  made,  recit- 
ing the  facts  as  they  occurred,  and  adjudging  that  the  person  pro- 
ceded  against  is  thereby  guilty  of  contempt,  and  that  he  be 
punished  as  therein  prescribed."  And  we  may  well  say  that,  in 
conformity  with  the  spirit  of  this  statute  and  in  view  of  the  unusual 
nature  of  contempt  proceedings,  and,  further,  in  order  to  carefully 
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guard  the  rights  of  our  citizens,  no  court  should  render  any  judg- 
ment punishing  one  for  contempt  of  such  court  without  either  by 
separate  findings  of  fact  or  by  incorporating  findings  in  the  judg- 
ment itself  clearly  and  specifically  find  the  facts  upon  which  the 
judgment  of  the  court  is  based. 

In  the  case  of  People  ex  rel.  Field  v.  Turner,  i  Cal.  152,  the 
Supreme  Court  of  that  state,  after  considering  this  question  quite 
fully  and  showing  the  reasons  why  such  findings  should  be  made, 
said :  "We  think  it  follows  from  the  distinctions  above  considered 
that  the  final  order  of  the  court,  by  which  a  party  is  adjudged  to 
have  been  guilty  of  a  contempt,  should  always  show  upon  its 
face  the  facts  upon  which  the  exercise  of  the  power  is  based,  and 
the  adjudication  made.  This  is  certainly  the  general,  if  not  the 
unifomi,  practice."  It  is  true  in  that  case  that  there  was  abso- 
lutely no  findings  in  the  judgment,  but  we  think  that,  even  if 
there  were  some  findings,  unless  such  findings  were  sufficient  to 
warrant  the  conclusion  of  the  court,  the  judgment  could  not  stand, 
and  it  must  be  conceded  that  in  the  case  at  bar,  where  there  were 
no  findings,  either  to  the  effect  that  appellant  was  financially  able 
to  obey  the  order  of  the  court,  or  that  he  had  willfully  and  inten- 
tionally rendered  himself'  unable  to  obey  such  order,  there  was  in- 
sufficient to  warrant  the  judgment.  It  is  true  that  in  a  later  Cali- 
fornia case — Ex  parte  Henshaw,  73  Cal.  486,  15  Pac.  no — the  court 
found  that  no  findings  of  the  court  were  necessary,  and  dis- 
tinguished the  Turner  Case,  but  an  examination  of  said  case  shows 
that  as  a  matter  of  fact  the  court  virtually  made  complete  findings, 
in  that"  in  the  judgment  the  court  referred  to  the  charges  pre- 
'sented  against  the  party  found  guilty  of  contempt  and  specifically 
declared  that  the  court  found  each  and  every  one  of  such  allega- 
tions to  be  true. 

For  all  that  may  appear  from  the  records  herein,  the  trial 
court  punished  this  defendant  without  finding  that  he  was  acting 
willfully  or  contumaciously  in  not  obeying  the  court's  order. 

The  judgment  of  the  circut  court  punishing  the  appellant  for 
contempt  is  reversed. 
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AIINDER  &  JORGENSON  LAND  CO.  v.  BRUSTUEN, 

A  party  whose  acts  are  to  be  ratified  must  to  the  knowledge  of 
the  other  party  have  been  acting  as  agent. 

A  third  person  may  be  substituted  In  the  place  of  a  party  to 
a  contract  with  the  consent  of  both  the  original  parties;  &nd;  when 
so  substituted,  the  right  between  him  and  the  remaining  original 
party  is  the  same  as  between  the  two  original  parties. 

A  real  estate  agent  who  produces  a  purchaser  with  whom  his 
principal  enters  into  a  contract  is  entitled  to  his  commission,  though 
without  fault  of  the  principal  the  transaction  Is  not  consummated. 

A  complaint  alleging  a  request  by  defendant  that  plaintiff  ad-> 
vance  for  defendant  a  certain  sum  of  money  and  a  promise  by  de- 
fendant to  convey  plaintiff  land  with  the  understanding  that  plaintiff 
might  borrow  money  thereon,  and  that  plaintiff  advanced  the  money 
but  that  defendant  refused  to  either  convey  the  land  or  repay  the 
money,  was  sufficient. 

A  party  requesting  another  to  make  a  payment  for  him  cannot 
be  heard  to  urge  In  defense  against  such  party  that  the  payment  was 
not  yet  due. 

(Opinion    filed,    July    1,    1910.) 

CORSON,   J.,   disseoiting. 

On  rehearing.  Former  opinion  reversed  and  judgment  below 
and  order  denying  a  new  trial  reversed.  Hon.  J.  H.  McCoy, 
Judge. 

For  former  opinion,  see,  24  S.  D.  537,  124  N.  W.  723. 

WHITING,  P.  J.  This  cause  came  before  this  court  upon 
this  appeal  and  decision  was  rendered  therein  in  all  things  affirm- 
ing the  trial  court.  The  opinion  will  be  found  in  24  S.  D.  537, 
124  N.  W.  723.  The  appellant  applied  for  rehearing,  and,  this 
court  having  granted  such  rehearing  and  the  cause  having  been 
duly  presented  to  the  court  upon  such  rehearing,  we  have  carefully 
considered  the  record  herein,  and  are  of  the  opinion  that  the  court 
was  in  error  in  such  former  decision. 

It  will  be  unnecessary  to  restate  the  pleadings  and  the  ma- 
terial facts  herein,  the  same  being  amply  set  forth  in  our  former 
opinion,  to  which  reference  is  made.  We  would,  however,  call 
attention  to  a  few  inaccuracies  in  the  statement  as  it  appears  in 
such  opinion.  The  so-called  ratification  quoted  in  such  opinion, 
instead  of  being  appended  to  the  contract  between  plaintiff  and 
Priess  Bros.,  was  appended  to  the  bond  given  by  Priess   Bros. 
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to  the  defendant,  which  said  bond  was  signed  by  plaintiff  as  surety. 
The  plaintiff  made  no  motion  for  direction  of  verdict ;  such  motion 
being  made  by  the  defendant  only.  The  so-called  ratification  and 
the  bond  t(5  which  it  was  attached  were  executed  on  February  12, 
1907,  and  upon  the  next  day  the  defendant  commenced  the  invoic- 
ing of  the  goods,  and  during  such  day  defendant  invoiced  goods  to 
the  amount  of  some  $2,500,  which  invoicing,  as  testified  to  by  the 
defendant  himself,  was  done  under  and  by  virtue  of  the  contract  of 
February  9,  1907.  It  is  the  claim  of  plaintiff  that  the  defendant 
ratified  the  contract  which  the  plaintiff,  as  his  agent,  had  entered 
into  with  Priess  Bros.,  and  the  first  thing  for  our  determination  is 
just  what  was  the  legal  effect  of  the  transactions  appearing  of 
record  herein. 

No  question  is  raised  but  that  the  plaintiff  was  employed  by 
defendant  as  his  agent,  and  was  authorized  to  find  for  him  a  pur- 
chaser of  his  land  at  a  certain  price  net  to  him,  and  also  was  au- 
thorized to  find  a  party  who  was  willing  to  trade  a  stock  of  goods 
for  such  land.  If  such  trade  was  effected,  and  upon  such  trade 
there  should  be  received  in  value  goods  aggregating  more  than  a 
certain  price  per  acre  for  such  land,  plaintiff  was  to  be  com- 
pensated for  finding  such  party  in  the  amount  of  the  excess*  re- 
ceived for  such  land  over  such  price.  With  such  terms  of  agency, 
plaintiff  entered  into  a  contract  with  Priess  Bros,  the  conditions  of 
which  said  contract  were  not  in  accordance  with  any  authority 
received  from  defendant,  and  such  contract,  upon  its  face,  not  pur- 
porting to  be  entered  into  by  plaintiff  as  the  agent  for  any  party 
whomsoever.  We  have  therefore  this  situation:  A  contract  en- 
tered into  in  writing  without  any  authority  on  the  part  of  the  plain- 
tiff to  bind  defendant  by  a  written  contract;  a  contract  in  terms 
not  authorized  by  defendant ;  a  contract  not  purporting  to  be  made 
on  behalf  of  defendant  nor  any  party  as  principal  for  plaintiff. 
It  is  clear  that,  in  so  far  as  such  contract  contained  terms  not 
authorized  by  defendant,  the  same  could  have  been  ratified  by  de- 
fendant, and,  although  said  contract  was  in  writing  and  plaintiff 
had  no  authority  to  enter  into  a  written  contract  for  defendant, 
yet  defendant  could  have  ratified  the  same,  and,  after  such  ratifica- 
tion, if  Priess  Bros,  recognized  such  contract,  it  would  become  a 
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valid  and  binding  contract  as  between  Priess  Bros,  and  the  defena- 
ant.   Section  179,  Mechem  on  Agency.    We  come  now  to  the  ques- 
tion of  whether  there  can  be  in  law  a  ratification  of  a  contract  by 
a  party  who  was  not  named  therein,   if  such  contract  does   not 
purport  to  be  made  for  the  benefit  of  some  one  not  a  party  thereto, 
so  as  to  make  the  party  attempting  to  ratify  it  a  party  to  such  con- 
tract, and  therefore  bound  by  the  terms  thereof.     We  think  it  is 
well  settled  that  this  cannot  be  done;  that  there  can  be  no  such 
thing  as  a  ratification  without  an  agency ;  and  the  party  whose  acts 
are  to  be  ratified  must,  to  the  knowledge  of  the  other  party  to  the 
contract,  have  been  acting  as   agent  in  order   for  there  to  be   a 
ratification.     Mechem   on   Agency,    127.      This   question    was   ex- 
haustively considered  in  the  case  of  Ferris  v.   Snow,   130  Mich. 
254,  90  N.  W.  850,  where  many  authorities  are  cited  in  support  of 
the  above  view.     It  is  clear  therefore,  that  we  have  before  us,  not  a 
question  of  ratification,  because  ratification  was  legally  impossible, 
but  rather  a  question  of  a  substitution  of  parties  to  a  contract  in 
existence  between  other  parties.     If  A.   and  B.  enter  into  a  con- 
tract to  do  a  certain  thing,  the  law  recognizes  the  right  of  C.  to  be 
substituted  in  the  place  of  B.  with  the  consent  of  both  A.  and  B., 
and,*  when  so  substituted,  the  right  between  A.  and  C.  would  be 
exactly  such  as  "vfrould  have  existed  between  A.  and  B.     Looking 
at  the  transaction  before  us,  we  see  that  the  plaintiff  and  Priess 
Bros,  had  entered  into  a  contract  valid  and  binding  as  between 
them.     It  appears  that  the  land  that  Priess  Bros,  were  to  receive 
was  land  owned  by  defendant.     Undoubtedly  in  entering  into  this 
contract  plaintiflF  was  induced  thereto  by  the  agency  contract  which 
it  held  with  defendant,  believing  that  defendant  would  receive  the 
goods  and  furnish  for  it  the  land  to  close  its  contract.     This,  of 
course,  defendant  was  in  no  manner  bound  to  do,  but  it  appears 
from  the  evidence  without  dispute  that  on  the  12th  day  of  Feb- 
ruary, 1907,  the  defendant  became  advised  of  the  contract  w-hich 
had  been  entered  into  between  plaintiflF  and  Priess  Bros.     It  ap- 
pears  that   defendant  was   desirous   of   receiving   the  goods   and 
turning  over  his  land  therefor  in  accordance  with  the  terms  of 
such  contract.    It  appears  that  upon  said  date,  if  not  before,  Priess 
Bros,  learned  that  these  goods  were  to  become  the  property  of 
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defendant,  and  at  that  time  for  the  purpose  of  carrying  out  the 
wishes  upon  the  part  of  all  parties  hereto,  the  parties,  instead  of 
entering  into  an  entirely  new  contract,  entered  into  the  bond, 
wherein  Priess  Bros,  (recognizing  the  defendant  as  the  purchaser 
of  their  goods)  with  the  plaintiff  as  one  of  their  sureties  war- 
ranted the  title  of  these  goods  to  the  defendant,  and,  as  a  part  of 
the  same  instrument,  defendant  purports  to  ratify  the  contract 
theretofore  entered  into  between  plaintiff  and  Priess  Bros.  This 
bond,  together  with  this  indorsement  of  ratification,  must  be  con- 
sidered as  one  instrument ;  no  question  being  raised  but  that  Priess 
Bros,  as  well  as  the  parties  hereto  were  knowing  to  the  whole 
of  such  instrument.  Considering  the  same  in  the  light  of  what 
occurred  on  the  next  day,  when  the  defendant,  claiming  to  act 
under  said  ccMitract  and  with  the  consent  of  Priess  Bros.,  com- 
menced the  invoicing  of  the  goods,  it  clearly  shows  a  substitution 
of  parties,  so  that  the  contract  of  February  9,  1907,  should  be 
read  with  the  defendant's  name  substituted  for  that  of  the  plain- 
tiff. There  can  be  no  question  but  what  such  substitution  was 
with' the  full  understanding  that  for  procuring  for  defendant  such 
contract  the  plaintiff  was  entitled,  as  commission,  to  the  difference 
between  the  net  price  defendant  was  to  get  for  his  land  and  the 
sum  of  $6,000  or  $900.  There  is  left  only  one  matter  for  our 
determination,  to-wit,  whether  after  an  agent  authorized  to  find 
a  party  for  purchase  or  exchange  of  property  has  found  such  a 
party  and  brought  him  to  his  principal  and  such  principal  and  party 
have  entered  into  a  binding  contract  for  exchange  it  is  necessary 
for  such  exchange  to  be  consumated  before  the  commission  is 
earned,  so  that  a  failure  to  consummate  the  trade  or  exchange  for 
which  failure  the  principal  is  in  no  wise  responsible  would  not  re- 
lease him  from  payment  of  the  commission.  We  think  the  rule  to 
be  that,  where  such  binding  contract  is  entered  into,  the  principal 
becomes  bound  to  pay  the  commission,  and  his  remedy  for  any 
failure  on  the  part  of  the  other  party  to  carry  out  his  contract  is 
to  be  found  in  an  action  for  damages  for  the  breach  of  such  con- 
tract. 

As  regards  the  other  cause  of  action,  it  is  the  contention  of  the 
respondent  that  the  complaint   was  not  sufficient  to  allow   proof 
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of  said  contract  to  be  introduced,  and  that,  therefore,  its  ex- 
clusion was  justified;  it  being  the  claim  of  the  respondent  that  the 
complaint  founded  the  right  to  recover  as  one  for  damages  for 
breach  of  contract  to  convey  the  land.  We  cannot  agree  with  this 
position.  The  complaint  clearly  alleges  a  request  on  the  part  of 
defendant,  requesting  plaintiff  to  advance  for  defendant  $2,500 
and  promising  to  convey  to  plaintiff  the  land  with  the  agreement 
that  plaintiff  could  borrow  the  $2,500  thereon,  and  then  convey 
the  equity  to  Priess  Bros.,  alleges  the  advancing  said  money  as 
requested  and  the  refusal  of  defendant  to  either  convey  the  land 
or  repay  to  him  the  $2,500,  and  then  asks  judgment  for  $2,500. 
The  above  allegations  were  sufficient  as  a  pleading  for  money 
had  and  received,  and  were  amply  sufficient  to  entitle  plaintiff 
to  show  that  he  did  pay  the  money  at  the  request  of  the  defendant, 
and  this  regardless  of  the  question  of  whether  or  not  defendant 
was  yet  legally  bound  under  the  contract  to  have  paid  over  the 
$2,500,  because,  if  defendant  saw  fit  to  pay  the  same  before  it 
could  have  been  insisted  on,  and  asked  plaintiff  to  make  such 
payment  for  him,  the  defendant  cannot  now  be  heard  to  urge' that 
the  money  was  not  yet  due  Priess  Bros.  Weber  v.  Lewis  ,(N.  D.) 
126  N.  W.  105. 

The  judgment  of  the  trial  court  and  the  order  denying  a  new 
trial,  as  well  as  the  former  opinion  of  this  court,  are  reversed. 

CORSON,  J.,  dissenting.     McCOY,  J.,  taking  no  part  in  this 
decision. 


DE  RUE  v.  McINTOSH. 

The  right  to  serve  and  file  an  amended  answer  within  20  days 
after  service  of  the  original,  as  of  course,  under  Code  Civ.  Proc.  § 
149,  was  not  waived  hy  moving  the  court  for  leave  to  file  such 
pleading. 

The  sufficiency  of  an  amended  answer  is  not  properly  before  the 
court  on  a  motion  for  leave  to  file  it. 

A  parole  contemporaneous  agreement  which  was  the  inducing 
cause  of  a  written  contract,  or  forming  a  part  of  the  consideration 
tnerefor,  or  upon  the  faith  of  which  the  written  contract  was  exe- 
cuted, is  admissible. 

Civ.  Code,  §  1239,  providing  that  the  execution  of  a  contract  in 
writing  supersedes  all  oral  negotiations,  does  not  preclude  defendant 
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from  showing  in  defense  to  an  action  for  the  price  of  driUing  an 
artesian  well  that  at  the  time  of  making  the  written  contract  he 
owned  a  large  tract  of  land  used  as  a  stock'  ranch,  upon  which  he 
kept  a*  large  number  of  horses  and  cattle;  that  his  sole  object  in 
having  the  well  was  to  water  such  stock,  which  plaintiff  knew;  that 
plaintiff  represented  that  he  would  construct  a  well  sufficient  for 
that  purpose,  and  that  relying  upon  such  representation  defendant 
entered  into  the  written  contract;  and  that  such  well  was  insufficient 
for  the  purpose  intended. 

Under  Civ.  Code,  §  1256,  providing  that  a  contract  may  be 
explained  by  reference  to  the  circumstances  under  which  made,  and 
the  matter  to  which  relating,  defendant,  in  an  action  for  the  price  of 
drilling  a  flowing  well,  can  show,  to  explain  what  was  meant  by  the 
term  ''flowing  well,"  that  he  was  the  owner  of  a  stock  ranch  upon 
which  he  kept  a  large  amount  of  live  stock;  that  his  sole  object  in 
having  the  well  was  to  water  such  stock,  which  plaintiff  knew;  that 
plaintiff  represented  that  he  would  construct  a  well  sufficient  for  that 
purpose,  and  that  relying  on  such  representation  defendant  entered 
into  the  contract,  and  that  the  well  was  insufficient  for  the  purpose 
intended. 

Smith  and  McCoy,   JJ.,  dissenting. 

(Opinion   filed,    July    1,    1910.) 

Appeal  from  Circuit  Court,  Aurora  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Albert  V.  De  Rue  against  R.  L.  Mcintosh  From 
a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defend- 
ant appeals.     Reversed. 

Fellows  &  Fellows,  for  appellant.  Prestofi  &  Hannett,  for 
respondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  upon  a  verdict  of  a  jury  in  favor  of  the  plain- 
tiff, and  from  the  order  denying  a  new  trial.  The  action  was 
instituted  by  the  plaintiff  to  recover  of  the  defendant  the  sum  of 
$500  upon  a  contract  entered  into  between  the  defendant,  Mc- 
intosh, as  party  of  the  first  part,  and  the  plaintiff,  De  Rue,  as  party 
of  the  second  part,  the  material  parts  of  which  are  as  follows: 
"That  the  party  of  the  first  part  agrees  to  have  the  party  of  the 
second  part  drill  him  a  flowing  well  on  the  N.  W.  ji  Sec.  26- los- 
es, Aurora  county,  S.  D.,  on  the  terms  and  conditions:  First. 
Said  well  shall  be  cased  with  not  less  than  2-inch  standard  casing 
at  top  and  i.j4-inch  at  the  bottom  and  drilled  to  artesian  flow,  if 
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possible,  granitical  formations  excepted.  Second.  All  necessary 
material,  including  gasoline,  casing,  etc.,  used  in  the  construction 
of  said  well  shall  be  furnished  by  the  party  of  the  second  i5art,  at 
his  expense  and  free  from  any  expense  to  the  party  of  the  first 
part.  *  *  *  In  consideration  of  the  faithful  performance  of 
the  above  obligations,  the  party  of  the  first  part  agrees  to  pay  to 
the  party  of  the  second  part  the  sum  of  five  hundred  dollars  tor 
the  completion  of  said  well."  It  is  alleged  by  the  plaintiff  in  his 
complaint  "that  under  and  by  virtue  of  the  terms  of  said  agree- 
ment this  plaintiff  did  drill  for  the  defendant  a  flowing  well,  on  the 
real  estate  mentioned  and  described  in  the  said  agreement,  and  did 
case  the  said  well  with  standard  casing,  in  the  manner  contemp- 
lated in  said  contract,  and  this  plaintiff  duly  done  and  performed 
each  and  all  of  the  conditions  of  said  agreement  on  his  part  to 
be  performed."  The  defendant  in  his  answer  admitted  the  mak- 
ing of  the  contract,  and  that  he  had  not  paid  the  plaintiff  for  the 
same,  and  denies  each  and  every  other  allegation  in  the  plaintiff's 
complaint  contained.  And  "defendant  specifically  denies  that  the 
plaintiff  did  drill  and  case  a  flowing  welV  for  the  defendant  under 
and  in  accordance  with  the  terms  of  said  contract ;  and  denies  that 
the  plaintiff  has  ever  performed  on  his  part  any  of  the  condi- 
tions of  said  contract  by  him  to  be  performed."  The  defendant  for 
a  further  answer  alleges  "that  the  plaintiff  commenced  and  at- 
tempted and  pretended  to  drill  a  well  for  the  defendant  on  de- 
fendant's said  land;  that  plaintiff  abandoned  said  well  before  the 
completion  thereof,  and  did  not  attempt  to  complete  the  same; 
*  *  *  that  the  work  which  plaintiff  did  perform,  in  attempting 
and  pretending  to  drill  said  well  was  so  negligently,  carelessly  and 
unskillfully  done  that  the  same  was  and  is  of  no  value  whatever 
to  the  defendant;  that  plaintiff  abandoned  said  well  before  he  had 
drilled  the  same  to  the  artesian  flow,  and  failed,  neglected,  and 
refused  to  drill  the  same  to  said  artesian  flow,  although  it  was  and 
is  possible  to  drill  a  well  to  said  artesian  flow  on  defendant's  land ; 
that  plaintiflf  failed  to  secure  a  flowing  artesian  well ;  and  that  said 
well  as  drilled  and  left  by  plaintiff  is  without  value  and  utterly 
useless  to  defendant." 
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Prior  to  the  trial  the  defendant  served  an  amended  answer, 
which  was  returned  by  plaintiff,  and  thereupon  the  defendant 
moved  the  court  for  leave  to  file  such  answer,  which  was  denied 
by  the  court  on  the  ground,  as  appears  from  the  order  of  the 
court  denying  the  same,  "that  in  the  opinion  of  the  court  the  al- 
legations and  matters  contained  in  said  amended  answer  not  con- 
tained in  the  original  answer  of  the  defendant,  to-wit,  the  sixth 
paragraph  of  said  amended  answer,  constitute  no  defense  in  this 
case,  and  do  not  state  facts  sufficient  to  constitute  a  defense  to 
plaintiff's  action."  The  sixth  paragraph  of  the  amended  answer 
sought  to  be  filed  is  as  follows :  "That  at  the  time  of  the  making 
of  the  contract  for  the  construction  of  said  well  the  defendant  was 
the  owner  of  a  large  tract  of  land,  upon  which  said  well  was  lo 
be  drilled  and  constructed,  and  that  said  tract  of  land  was  used  and 
designed  to  be  used  as  a  stock  ranch,  .whereon  the  defendant  kept 
and  intended  to  keep  a  large  number  of  cattle  and  horses,  and 
that  the  sole  object  and  purpose  of  drilling  and  constructing  said 
well  was  to  procure  a  flowing  well  to  furnish  sufficient  water  for 
said  stock,  all  of  which  was  well  known  to  the  plaintiff.  That  the 
plaintiff  knew  of  the  purpose  for  which  the  defendant  desired 
said  well,  and  represented  to  the  defendant  that  he  could  and 
would  construct  a  well  that  would  flow  and  furnish  sufficient  water 
for  the  purpose  for  which  the  defendant  desired  to  use  the  same. 
That  for  the  purposes  above  stated,  and  relying  upon  the  state- 
ments and  representations  of  the  plaintiff  that  he  could  and  would 
drill  and  construct  a  well  sufficient  for  the  purposes  for  which 
the  defendant  desired  the  same,  the  defendant  made  and  entered 
into  said  contract  with  the  plaintiff.  That  the  sole  and  only  pur- 
pose for  which  the  defendant  desired  said  well  was  to  furnish 
flowing  water  for  the  stock  he  was  then  keeping  and  desired  to 
keep  on  said  premises  where  the  said  well  was  to  be  drilled,  as 
the  plaintiff  well  knew.     *     *     *" 

It  is  contended  by  the  appellant  that  the  court  erred  in  deny- 
ing defendant's  motion  for  leave  to  amend  his  answer.  The  pro- 
posed amended  answer  was  served  upon  the  counsel  for  the  plain- 
tiff within  20  days  after  the  original  answer  had  been  served.  Sec- 
tion   149,   Code   Civ.    Proce.,   provides:     "Any   pleading   may   be 
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once  amended  by  the  party  of  course,  without  costs,  and  without 
prejudice  to  the  proceedings  already  had,  at  any  time  within 
twenty  days  after  it  is  served,  or  at  any  time  before  the  period  for 
answering  it  expires;  or  it  can  be  so  amended  at  any  time  within 
twenty  days  after  the  service  of  the  answer  or  demurrer  to  such 
pleading,  unless  it  be  made  to  appear  to  the  court  that  it  was 
done  for  the  purpose  of  delay,  and  the  plaintiff  or  defendant  will 
thereby  lose  the  benefit  of  a  term  for  which  the  cause  is  or  may  be 
noticed.  *  *  *"  It  will  be  seen  that  by  the  express  provisions 
of  that  section  the  defendant  was  authorized  to  serve  an  amended 
answer  within  20  days  subject  to  certain  conditions.  It  would 
seem,  therefore,  that  the  defendant  had  the  legal  right  to  serve 
and  file  an  amended  answer  in  the  case,  and  that  by  making  the 
motion  to  the  court  for  leave  to  -so  file  it  he  did  not  waive  his 
legal  right,  and  we  are  of- the  opinion  that  the  court,  therefore, 
erred  in  denying  the  defendant's  motion.  The  sufficiency  of  the 
defendant's  amended  answer  as  a  pleading  was  not  properly  be- 
fore the  court  on  the  motion.  Its  sufficiency  was  a  matter  to  be 
determined  upon  a  demurrer  to  the  same  in  case  it  should  be  ques- 
tioned by  the  plaintiff.  But  assuming  that  the  court  could  prop- 
erly pass  upon  the  sufficiency  of  the  answer  upon  a  motion  for 
leave  to  file  the  same,  we  are  of  the  opinion  that  the  amended 
answer  did  state  facts  sufficient  to  constitute  a  defense  to  the 
action.  It  will  be  observed  that  the  contract  in  this  case  provides 
that  the  plaintiff  shall  drill  a  flowing  well  on  the  terms  and  condi- 
tions specified,  and  drill  and  sink  same  to  an  artesian  flow,  if  pos- 
sible, granitical  formations  excepted.  The  amount  of  water  that 
should  be  discharged  from  such  well  is  not  provided  for  in  the 
contract.  In  the  amended  answer  it  is  alleged  that  at  the  time  of 
making  the  contract  for  the  construction  of  said  well  the  defendant 
was  the  owner  of  a  large  tract  of  land  upon  which  said  well  was 
to  be  drilled,  and  that  the  said  tract  of  land  was  used  and  designed 
to  be  used  as  a  stock  ranch  whereon  the  defendant  kept  and  in- 
tended to  keep  a  large  number  of  cattle  and  horses,  and  that  the 
sole  object  and  purpose  of  drilling  and  constructing  said  well  was 
to  procure  a  flowing  well  to  furnish  sufficient  water  for  said 
stock,  all  of  which  was  well  known  to  the  plaintiff;  that  the  plain- 
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tiff  knew  of  the  purpose  for  which  the  defendant  desired  said 
well,  and  represented  to  the  defendant  that  he  could  and  would 
construct  a  well  that  would  flow  and  furnish  sufficient  water  for 
the  purposes  for  which  the  defendant  desired  to  use  the  same; 
that  for  the  purposes  above  stated,  and  relying  upon  the  statements 
and  representations  of  the  plaintiff  that  he  could  and  would  drill 
and  construct  a  well  sufficient  for  the  purpose  for  which  the  de- 
fendant desiderd  the  same,  the  defendant  made  and  entered  into 
contract  with  the  plaintiff. 

It  is  contended  by  the  respondent  that  under  the  provisions  of 
section  1239  of  the  Civil  Code  which  provides,  "The  execution  of 
a  contract  in  writing,  whether  the  law  required  it  to  be  written  or 
not,  supersedes  all  the  oral  negotiations  or  stipulations  concerning 
its  matter,  which  preceded  or  accompanied  the  execution  of  the 
instrument,"  the  facts  set  out  in  the  amended  answer  were  inad- 
missible on  the  ground  that  they  would  vary  or  contradict  the 
terms  of  a  written  contract.  This  provision  of  our  Code  em- 
bodies the  common-law  rule  upon  the  subject  of  written  con- 
tracts, and  while  "the  execution  of  a  contract  in  writing,  whether 
the  law  requires  it  to  be  written  or  not,  supersedes  all  of  the  oral 
negotiations  or  stipulations  concerning  its  matter,  which  preceded 
or  accompanied  the  execution  of  the  instrument,"  nevertheless,  as 
contended  by  the  appellant,  there  are  exceptions  to  the  rule.  And 
ope  of  the  exceptions  seems  to  be  that  agreements  or  represen- 
tations made  prior  to  the  written  contract  under  which  the  party 
was  induced  to  sign  the  contract  may  be  shown;  in  other  words, 
where  the  parol  contemporaneous  agreement  was  the  inducing  and 
moving  cause  of  the  written  contract,  or  where  the  parol  agree- 
ment forms  part  of  the  consideration  for  a  written  contract,  and 
where  he  executed  the  written  contract  upon  the  faith  of  the  parol 
contract  or  representations,  such  evidence  is  admissible.  Chapin 
V.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512;  Thomas  v.  Loose,  114 
Pa.  35,  6  Atl.  326;  Dicken  v.  Morgan,  54  Iowa,  684,  7  N.  W.  145; 
CuUmans  v.  Lindsay,  114  Pa.  166,  6  Atl  332;  Barnett  v.  Pratt,  37 
Neb.  352,  55  N.  W.  1050;  Ayer  v.  R.  W.  Bell  Mfg.  Co.,  147  Mass. 
46,  16  N.  E.  754;  Davis  V.  Cochran,  71  Iowa,  369,  32  N.  W.  445; 
9  Ency.  Evid.  350;  Ferguson  v.  Rafferty,  128  Pa.  337,  18  Atl.  484, 


Digitized  by 


Google 


48  SOUTH   DAKOTA    REPORTS.  [July, 

6  L.  R.  A.  33;  Hines  v.  Willcox,  96  Tenn.  148,  33  S.  W.  914, 
34  L.  R.  A.  824,  832,  54  Am.  St.  Rep.  823;  Walker  v.  France,  112 
Pa.  203,  5  Atl.  208.  In  Walker  v.  France,  supra,  the  Supreme 
Court  of  Pennsylvania,  in  discussing  this  subject,  says:  "That  a 
written  agreement  may  be  modified,  explained,  reformed  or  alto- 
gether set  aside  by  parol  evidence  of  an  oral  promise  or  under- 
taking material  to  the  subject-matter  of  the  contract  made  by  one 
of  the  parties  at  the  time  of  the  execution  of  the  writing,  and 
which  induced  the  other  party  to  put  his  name  to  it,  must  now  be 
regarded  as  a  principle  of  law  so  w^ell  settled  as  to  preclude  dis- 
cussion." 

In  Chapin  v.  Dobson,  supra,  the  Court  of  Appeals  of  New 
York  held:  "The  rule  prohibiting  the  reception  of  parol  evidence 
to  vary  or  modify  a  written  instrument  does  not  apply  where  the 
original  contract  was  verbal  and  entire,  and  a  part  only  was  re- 
duced to  writing."  Such,  in  fact  was  the  case  at  bar  as  appears  by 
the  allegations  of  the  amended  answer.  That  portion  of  the 
plaintiff's  agreement  to  drill  a  well  that  would  provide  a  sufficient 
flow  of  water  to  supply  plaintiff's  stock,  and  w^hich  was  the  in- 
ducing cause  of  the  contract,  was  omitted  therefrom.  We  are  of 
the  opinion,  also,  that  the  motion  to  allow  service  of  the  amended 
answer  should  have  been  granted  for  the  reason  that  section 
1256  of  the  Civil  Code  provides:  "A  contract  may  be  explained  by 
reference  to  the  circumstances  under  which  it  was  made,  and  tlie 
matter  to  which  it  relates."  The  contract  in  this  case  simply  pro- 
vides for  a  flowing  well  but  fails  to,  in  any  manner,  specify  tlie 
amount  of  water  to  be  discharged  from  said  well.  For  the  pur- 
pose of  understanding  what  the  term  "flowing  well*'  was  intended 
to  mean  in  the  contract  it  was  clearly  proi:)er  for  the  defendant  to 
allege  and  prove  the  representations  of  the  plaintiff,  and  the  cir- 
cumstances under  which  the  contract  was  made,  and  the  matter  to 
which  it  related  for  the  purpose  of  explaining  what  was  meant 
by  the  term  "flowing  well."  The  term  "flowing  well"  is  vague, 
ambiguous,  and  indefinite.  What  might  be  regarded,  as  a  flowing 
well  drilled  and  constructed  for  the  purposes  of  supplying  a 
family,  and  which  would  discharge  water  enough  for  such  use 
would  clearly  not  be  a  flowing  well  within  the  meannig  of  the 
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parties  in  the  case  at  bar  where  the  object  of  the  defendant,  and 
which  was  known  to  the  plaintiff,  was  to  secure  a  supply  of  water 
sufficient  for  a  large  band  of  cattle  and  horses  running  upon  his 
ranch,  and  it  was  perfectly  proper  and  necessary  for  the  defendam 
to  bring  before  the  jury  all  the  circumstances  connected  with 
the  transaction  for  the  purpose  of  informing  them  as  to  the  mean- 
ing of  the  term  ^'flowing  well"  as  used  in  the  contract,  and  clearly 
where  the  plaintiff  understood  fully  the  purposes  for  which  the 
well  was  to  be  drilled,  his  representations  that  he  would  complete 
a  well  that  would  produce  sufficient  water  to  supply  such  cattle  and 
horses  was  admissible  in  this  case.  Such  evidence  did  not  con- 
tradict or  vary  the  terms  of  a  written  contract,  but  served  to 
bring  before  the  jury  the  nature  and  character  of  the  well  that  he 
was  to  complete  by  the  tenns  of  the  contract.  By  the  ruling  of 
the  court,  therefore,  in  denying  the  appellant's  motion  for  leave  lo 
amend  his  answer,  the  court  necessarily  excluded  all  the  evidence 
tending  to  prove  the  representations  of  the  plaintiff,  and  the  cir- 
cumstances connected  with  the  subject-matter.  The  materiality  of 
the  amendment  was  shown  subsequently  on  the  trial  when  the 
defendant  sought  to  prove  under  his  answer,  the  circumstances 
connected  with  the  subject-matter  and  the  representations  and 
agreement  made  by  the  plaintiff  as  to  the  quantity  of  the  flow  of 
water  that  he  was  to  furnish  by  the  well  when  completed,  which 
was  excluded.  And  under  the  instructions  of  the  court  the  jury 
were  left  entirely  without  any  information  as  to  the  circumstances 
under  which  the  contract  was  made  and  the  nature  of  the  well  to 
be  drilled,  and  the  amount  of  water  which  was  to  flow  therefrom. 
The  court  in  its  charge  to  the  jury  seemed  to  take  the  view  that 
any  flow  of  water  from  the  well  was  a  compliance  with  the  con- 
tract, and  the  jury  evidently  took  the  same  view  in  finding  a 
verdict  for  the  plaintiff,  as  it  was  clearly  shown  by  the  proof  that 
the  supply  of  water  flowing  from  the  well  was  entirely  inadequate 
for  the  purposes  for  which  the  well  was  drilled  by  the  plaintiff. 
The  defendant  was  further  denied  the  privilege  of  showing  that 
he  subsequently  caused  a  well  to  be  drilled  upon  the  same  premises 

Vol.   26   s.   D.   4 


Digitized  by 


Google 


50  SOUTH  DAKOTA  REPORTS.  [July, 

which  did  afford  a  sufficient  supply  of  water  for  his  stock,  and 
thereby  showing,  in  effect,  that  the  plaintiff,  had  he  drilled  the  well 
to  the  proper  depth,  could  have  furnished  ample  water  for  the  de- 
fendant's use.  We  are  of  the  opinion,  therefore,  that  the  court 
erred  in  denying  the  appellant's  motion  for  leave  to  file  his 
amended  answer  which,  as  we  have  seen,  was  admissible  for  the 
purposes  of  showing  all  the  circumstances  under  which  the  con- 
tract was  made,  and  the  matter  to  which  it  related.  In  any  view 
of  the  case,  therefore,  whether  the  answer  was  to  be  considered  as 
setting  up  a  contemporaneous  oral  agreement,  or  as  setting  up  the 
circumstances  surrounding  the  transaction,  it  was  clearly  ad- 
missible, and  the  denial  of  the  court  of  the  defendant's  motion 
constituted  prejudicial  error  for  which  the  defendant  is  entitled  to 
a  new  trial. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  reversed. 

SMITH  and  McCOY,  JJ.,  dissenting. 


CITY  OF  WEBSTER  v.  DAY  COUNTY. 

An  action  by  a  city  against  a  county  for  interest  and  penalties 
on  delinquent  city  taxes  collected  and  not  paid  over  by  tjie  county  Is 
barred  by  the  six-year  statute  of  limitations,  in  spite  of  the  character 
of  the  plaintiff,  and  the  nature  of  the  suit  as  affecting  plaintiff's  rev- 
enne. 

Interest  and  penalties  on  delinquent  city  taxes,  collected  and  not 
paid  over  by  a  county,  are  held  by  the  latter  under  an  implied,  and 
not  an 'express,  trust;  and  hence  no  demand  is  necessary  to  start  the 
statute  of  limitations  running  against  an  action  for  their  recovery. 

Haney,  J.,  dissenting. 

(Opinion    filed,    July    1,    1910.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H.  McCoy, 
Judge. 

Action  by  the  City  of  Webster  against  Day  County.  From 
an  order  overruling  a  demurrer  to  a  paragraph  of  the  answer,  plain- 
tiff appeals.     Affirmed. 

B,  A.  Walton  and  Campbell  &  Taylor,  for  appellant.  Frank 
Sears  and  Sears  &  Potter,  for  respondent. 

SMITH,  J.  This  is  an  appeal  from  the  circuit  court  of  Day 
county.     An  action  was  commenced  by  the  city  of  Webster  to 
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recover  from  Day  county  interest  and  penalty  accruing  on  delin- 
quent city  takes  covering  a  period  of  years  from  1888  to  1906, 
inclusive,  aggregating  $1,935.37,  with  interest  from  dates  of  var- 
ious items  of  taxes  collected.  The  complaint  alleges  that  during 
the  years  mentioned  the  county  treasurer  of  Day  county  collected 
and  placed  in  the  county  treasury  to  the  credit  of  the  general  fund 
all  interest  and  penalty  accruing  from  delinquent  city  taxes  in- 
stead of  apportioning  the  interest  and  penalty  and  paying  the  city 
a  proportionate  share  of  such  penalty  and  interest.  The  defendant 
county  in  the  third  paragraph  of  its  answer  pleads  the  statute  of 
limitations  as  to  all  interest  and  penalty  collected  prior  to  the 
year  1900,  the  action  having  been  commenced  on  the  7th  of 
December,  1907.  The  plaintiff  city  of  Webster  demurs  to  par- 
agraph 3  of  the  answer  contending  that  the  statute  of  limitations 
does  not  run  against  a  municipal  corporation  in  matters  pertain- 
ing to  its  revenue.  There  seems  to  be  no  contention  but  that  the 
interest  and  penalty  arising  on  the  city  tax  should  have  been 
placed  to  the  credit  of  the  plaintiff  city  and  paid  over  to  its 
trieasurer  when  collected ;  the  only  question  being  whether  the 
statute  of  limitations  would  run  against  all  collections  of  interest 
and  penalty  made  prior  to  the  year  1900.  Upon  the  hearing,  the 
demurrer  was  overruled,  to  which  ruling  plaintiff  excepted,  and 
this  appeal  is  from  the  order. 

Appellant  assigns  as  error  the  overruling  of  the  demurrer,  for 
the  reasons,  first,  that  the  statute  of  limitations  does  not  run 
against  a  municipal  corporation  as  to  any  matter  pertaining  to  its 
revenues;  second,  that  the  fund,  for  the  recovery  of  which  this 
action  was  commenced,  constitutes  a  trust  fund  in  the  hands  of  the 
county,  and  the  statute  of  limitations  would  not  begin  to  run 
until  after  demand  and  refusal,  if  at  all.  The  precise  questions  in- 
volved in  this  appeal  were  fully  considered  by  this  court  in  the 
case  of  City  of  Centerville  v.  Turner  County,  reported  in  23  S.  D. 
424,  122  N.  W.  350,  and  affirmed  by  this  court  upon  rehearing  in 
25  S.  D.  300,  126  X.  W.  605. 

No  discussion  of  the  propositions  involved  on  this  appeal  is 
necessary  as  all  the  questions  presented  here  have  been  fully  con- 
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sidered  and  determined  by  the  court  in  that  case,  and  we  adhere 
to  the  views  therein  expressed.  The  order  of  the  trial  court  is 
therefore  affirmed. 

HANEY,  J.,  dissenting. 


ROGERS  et  al.  v.  PENOBSCOT  MINING  CO.  et  al. 

An   abstract  on   appeal  of   869   pages  which   might   easily   have 
been  condensed  to  100  pages  will  not  be  considered. 
Corson,  J.,  dissenting. 

(Opinion    filed,    July    1,    1910.) 

Appeal  From  Circuit  Court,  Lawrence  County.  Hon.  Wil- 
liam G.  Rick,  Judge. 

Action  by  Burt  Rogers  and  others  against  the  Penobscot  Min- 
ing Company  and  others.  From  a  judgment  for  plaintiffs  and  an 
order  denying  a  new  trial,  defendants  appeal.     Affirmed. 

McLaughlin  &  Ogden  and  A.  J.  Ploix.mian,  for  appellants. 
Chambers  Kellar,  Eben  W,  Martin,  and  Norman  T,  Mason,  for 
respondents. 

McCOY,  J.  Whatever  merit  there  may  be  in  appellants* 
contention  is  concealed  beneath  an  avalanche  of  immaterial  matter 
contained  in  869  pages,  termed  "abstract,"  which,  with  some  little 
labor,  might  easily  have  been  condensed  within  100  pages.  For 
all  the  reasons  stated  in  Farrar  v.  Yankton  Land  &  Investment 
Co.,  23  S.  D.  525,  122  N.  W.  585,  and  State  v.  :\IcCallum,  23 
S.  D.  528,  122  N.  W.  586,  and  a  great  many  more  of  the  same 
character,  the  court  has  not  considered  appellant's  abstract. 

The  judgment  of  the  circuit  court  and  the  order  denying  a 
new  trial  are  affirmed. 

CORSON,  J.,  dissenting. 


GRAUT  V.  BURTON. 

A  person  in  duty  bound  to  pay  taxes,  as  the  owner  of  land  can- 
not purchase  at  a  tax  sale,  and  such  a  purchase  operates  only  as  pay- 
ment of  taxes. 

A  husband  because  of  the  confidential  marital  relation  cannot 
purchase  his  wife's  land  at  a  tax  sale,  but  such  a  purchase  will  be 
treated  only  as  payment  of  her  taxes. 

(Opinion    filed,    July    8,    1910.) 
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Appeal  from  Circuit  Court,  Hand  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

Action  by  Francis  J.  Graut  against  Nettie  M.  Burton.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Reversed,  with  direc- 
tion. 

IV,  A.  Lynch  and  L.  C.  Kemp,  for  appellant,  Sterling  &  Clark^ 
for  respondent. 

McCOY,  J.  It  appears  from  the  record :  That  plaintiff 
brought  this  suit  in  the  circuit  court  to  foreclose  a  real  estate 
mortgage  dated  August  6,  i886,  upon  a  certain  quarter  section  of 
land  situated  in  Hand  county,  given  by  one  Albert  Oestreich,  mort- 
gagor and  then  owner  of  said  land,  to  one  T.  K.  Penney,  mort- 
gagee. Afterwards  Penney  assigned  said  mortgage  to  plaintiff. 
On  the  8th  day  of  August,  1895,  the  county  treasurer  of  Hand 
county  issued  and  delivered  to  one  Blackman  a  tax  deed  to  said 
land,  based  on  a  tax  sale  thereof  for  the  taxes  of  1891.  That  said 
Blackman  immediately  took  possession  of  said  land  and  paid  the 
back  taxes  thereon  accruing  after  1891,  and  on  the  12th  day  of 
August,  1898,  Blackman  by  w^arranty  deed  conveyed  said  land  to 
defendant,  who  immediately  took  possession  thereof.  That  said 
Blackman  paid  all  taxes  assessed  against  said  land  for  the  years 
1895,  1896,  and  1897,  and  that  the  defendant,  Nettie  M.  Burton, 
paid  the  taxes  assessed  for  1898.  That  on  November  5,  1900,  the 
said  land  was  sold  at  tax  sale  for  the  taxes  of  1899  to  Edward  I. 
Burton,  the  husband  and  agent  of  defendant,  and  the  taxes  of 
1900,  1901,  1902,  1903,  and  1904  w^ere  paid  by  Edward  I.  Burton 
as  subsequent  to  the  tax  sale  of  1900.  In  1905  Edward  I.  Burton 
assigned  to  the  defendant  the  tax  sale  certificate  issued  November 
5,  1900,  and  defendant  thereupon  redeemed  from  such  tax  sale. 
That  the  defendant  paid  the  taxes  assessed  against  said  premises 
for  the  years  1905  and  1906.  This  action  was  commenced  in  July, 
1906.  Thfe  defendant  claims  to  be  the  absolute  owner  of  said 
land  free  and  clear  of  all  incumbrances  under  section  54,  Code 
Civ.  Proc,  which  provides  that  every  person  in  the  actual  posses- 
sion of  lands,  under  claim  and  color  of  title  made  in  good  faith, 
and    who   shall   have   continued    for    10   successive    vears    in    such 
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jjosscssion,  and  shall  also  during  said  time  have  paid  all  taxes 
legally  assessed  on  such  lands,  shall  be  held  and  adjudged  to  be  the 
ki^al  owner  of  said  lands  to  the  extent  and  according  to  the  pur- 
port of  his  pajicr  title.  It  is  contended  by  respondent,  who  was 
l)laintifi  below,  that  defendant  should  not  be  permitted  to  avail 
herself  of  the  benefits  of  said  section  54  because  she  permitted  the 
saivl  lands  t  >  be  sjld  for  the  taxes  of  1899,  tliat  her  subsequent  re- 
dcmp.tion  did  not  have  the  elTect  of  a  payment  of  such  taxes  within 
the  meaning  of  the  provisions  of  said  section  of  the  statute.  In 
this  contention  wc  are  of  the  opinion  that  the  defendant  is  in  the 
right.  In  the  case  of  vStiles  v.  Granger,  17  X.  D.  502,  117  N.  \V. 
']'/'/,  the  Supreme  Court  of  North  Dakota,  under  a  like  statute, 
held  that,  when  the  agent  of  the  adverse  claimant  to  real  estate 
under  a  tax  deed  purchased  the  land  on  a  tax  sale,  such  pur- 
cliase  was  void  and  operated  as  payment  only,  and  would  not 
defeat  title  under  the  statute.  It  seems  to  be  generally  held  that 
where  one  is  in  duty  bound  to  pay  taxes,  as  the  owner  of  the  land, 
he  cannot  purchase  at  tax  sale,  and  that  a  purchase  under  such 
circumstances  is  unauthorized  and  void  and  operates  as  pay- 
ment only,  and  not  as  a  purchase.  It  also  seems  to  be  generally 
held  that  a  husband  on  accoinit  of  the  confidential  marital  relation 
cannot  purchase  the  land  of  his  wife  on  tax  sale,  but  that  a  pur- 
chase so  made  by  him  will  be  treated  only  as  payment  of  her 
taxes.     IJlack  on  Tax  Titles,  §§  2^^  287,  289,  290,  and  291. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  court  directed  to  enter  judgment  in  favor  of  the  defendant. 
Nettie  M.  lUirton,  declaring  her  to  be  the  absolute  owner  of  the 
lands  in  question. 


NORHECK  &  NICHOLSON  CO.  v.  MALLOCK. 

Plaintiff  agreed  to  dig  an  artesian  well  for  defendant,  which 
upon  completion  proved  unsatisfactory  to  defendant,  whereupon 
plaintiff,  with  defendant's  consent,  dug  a  second  well  in  place  of  the 
first,  which  was  immediately  abandoned  upon  the  commencement  of 
the  second.  Held,  in  an  action  for  digging  the  second  well,  that  It 
was  error  to  permit  defendant  to  show  the  defects  claimed  by  him 
to  exist  in  the  construction  of  the  first. 
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In  an  action  for  digging  an  artesian  well  the  flow  of  which  was 
not  guaranteed  by  plaintifC  except  on  suoh  altitudes  as  flow  could  be 
obtained,  it  was  error  to  permit  defendant  to  show  the  comparative 
flow  of  other  wells  within  a  radius  of  four  or  five  miles,  for,  without 
specification  as  to  quantity,  the  contract  was  fulfilled,  though  the  flow 
may  have  been  scant  as  compared  with  other  wells. 

Corson,  J.,  dissenting  in  part. 

(Opinion    filed,    July    8,    1910.) 

Appeal  from  Circuit  Court,  Sully  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

Action  by  the  Norbeck  &  Nicholson  Company  against  Charles 
K.  Mallock.  Judgement  for  defendant,  and  plaintiff  appeals.  Re- 
versed, and  a  new  trial  ordered. 

Sterling  &  Clark,  for  appellant.  Gaffy  &  Stephens,  for  re- 
spondent. 

McCOY,  J.  This  action  was  commenced  to  recover  the  sum 
of  $8oo  as  the  contract  price  for  constructing  an  artesian  well  by 
plaintiff  for  defendant.  There  was  a  verdict  and  judgment  in 
favor  of  the  defendant  in  the  circuit  court,  and  the  plaintiff,  ap- 
pellant, has  brought  the  cause  to  this  court,  alleging  various 
errors  to  have  occurred  on  the  trial. 

Under  the  terms  of  the  written  contract  between  plaintiff  and 
defendant,  the  plaintiff  was  to  drill  said  well  to  a  full  artesian  flow, 
and  the  striking  of  quartzite  or  granite  should  be  considered  proof 
of  sufficient  depth  to  fill  the  contract,  and  the  plaintiff  did  not  guar- 
antee the  flow  of  such  well  except  on  such  altitudes  as  flow  can  be 
obtained.  It  was  also  provided  by  said  contract  that  said  well 
should  be  piped  with  standard  two-inch  pipe  to  a  depth  of  1,200 
feet  to  shale  or  deeper  if  deemed  necessary  by  plaintiff,  and  to 
be  piped  from  there  into  the  water  with  one  and  one-quarter  inch 
pipe.  It  appears  from  the  evidence  that  plaintiff  under  said  con- 
tract drilled  a  well  upon  the  premises  of  defendant  and  completed 
the  same  during  the  month  of  December,  1906,  but  that  said 
well  was  unsatisfactory  to  defendant,  who  refused  to  pay  for  the 
same,  and  that  therafter  the  plaintiff  drilled  a  second  well,  with 
the  consent  of  defendant,  as  a  substitute  and  in  place  of  the  first 
well  for  the  purpose  of  fulfilling  the  contract  to  the  satisfaction  of 
defendant,  the  first  well  being  immediately  abandoned  and  closed 
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up  at  the  time  of  the  commencement  of  the  construction  of  the  sec- 
ond well.  The  plaintiff  brought  suit  to  recover  for  the  drilling  of 
the  second  well  which  was  completed  on  the  5th  day  of  March, 
1907,  no  part  of  plaintiff's  action  being  based  upon  or  claimed  by 
reason  of  the  drilling  of  the  first  well.  On  the  trial  defendant 
was  permitted,  over  proper  objections  of  plaintiff,  to  fully  detail 
the  construction  and  defects  claimed  by  defendant  to  exist  in  the 
construction  of  the  first  well.  This  ruling  of  the  court  the  plaintiff 
assigns  as  error  on  the  ground  that  the  same  was  irrelevant,  in- 
competent, and  immaterial,  and  not  within  the  issues  of  this  action, 
and  which  evidence  had  a  tendency  to  mislead  the  jury  to  the 
prejudice  of  plaintiff.  In  this  contention  we  are  of  the  opinion 
that  the  plaintiff  is  right.  The  manner  of  construction  of  the  first 
well,  after  the  defendant  consented  to  permit  plaintiff  to  drill  a 
second  well  in  the  place  of  the  first,  became  wholly  immaterial,  and 
was  wholly  without  the  issues  presented  by  the  pleadings.  The 
evidence  in  relation  to  the  construction  of  the  first  well,  being 
foreign  to  the  issues,  could  have  no  other  effect  than  to  mislead 
the  jury  to  plaintiff's  prejudice. 

Evidence  was  also  admitted  over  proper  objections  of  plaintiff 
as  to  the  comparative  flow  of  water  of  a  number  of  other  artesian 
wells  of  other  parties  within  a  radius  of  some  four  or  five  miles  of 
the  well  in  question.  This  character  of  evidence  was  also  ob- 
jected to  by  plaintiff  and  the  objection  overruled,  to  which  ruling 
plaintiff  excepted  and  now  urges  such  ruling  as  error.  We  are 
also  of  the  opinion  that,  under  the  contract,  the  admission  of  such 
testimony  was  predudicial  error.  It  will  be  observed  that,  by  the 
terms  of  the  contract,  the  plaintiff  did  not  guarantee  the  flow  of 
such  well  except  of  such  altitudes  w^here  a  flow  could  be  obtained. 
The  evidence  in  this  case  on  the  part  of  the  defendant  as  w^ell  as 
on  the  part  of  the  plaintiff  conclusively  shows  that  said  well  is  a 
flowing  well.  The  evidence  of  defendant  shows  that  it  takes  said 
well  eight  minutes  to  fill  a  three-gallon  pail.  Nevertheless  it  is  a 
flowing  well.  There  is  nothing  whatever  in  the  terms  of  said 
contract  by  which  plaintiff  guaranteed  the  amount  of  quantity  of 
the  flow,  as  compared  with  other  wells.  Whether  said  well  should 
furnish  a  fair  average  flow  or  an  abundant  or  scant  flow  was  not 
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provided  by  the  ^rms  of  the  contract.  We  take  it  as  a  matter  of 
common  knowledge  that  the  quantity  of  water  flowing  from  an 
artesian  well  may  depend  upon  the  formation  of  the  water-bearing 
rock  as  well  as  upon  the  construction  of  the  well  itself,  and  where 
a  contractor  guarantees  to  procure  a  flow  of  water,  without  speci- 
fication as  to  quantity,  the  contract  is  fulfilled,  although  the  flow- 
may  be  scant  as  compared  with  other  wells,  and  such  contractor 
would  be  entitled  to  Recover  the  contract  price,  unless  it  be  shown 
that  the  scantiness  of  the  flow^  was  due  solely  to  some  defect  of 
construction  of  the  well.  What  other  wells  in  the  same  neighbor- 
hood might  flow,  where  there  is  no  showing  as  to  the  character  of 
the  water-bearing  rock,  would  have  no  possible  tendency  to  show 
that  the  well  in  question  was  defectively  constructed. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
ordered. 

HANEY,  J.  I  concur  only  in  the  conclusion  that  the  judg- 
ment should  be  reversed  and  a  new^  trial  ordered. 

CORSON,  J.  I  concur  in  the  conclusion  as  to  the  first  error 
discussed,  but  dissent  from  the  other  positions  taken  by  the  ma- 
jority of  the  court. 


SHIPLEY  V.  PLATTS. 

On  rehearing.  Former  opinion  adhered  to.  and  judgment 
below^  afiirmed. 

For  former  opinion,  see  17  S.  D.  357,  97  N.  W.  i. 

AlcCOY,  J.  Tliis  case  is  now  before  this  court  on  rehearing. 
The  former  opinion  appears  in  17  S.  D.  357,  97  N.  W.  i.  After 
careful  consideration,  we  are  of  the  opinion  that  the  former  de- 
cision is  right,  and  should  be  adhered  to  on  rehearing. 

PIANEY,   J.,   dissents 


BOARD  OF  CO^rRS  OF  DAVISON  COUNTY  v.  CHICAGO, 

M.  &  ST.  P.  RY.  CO. 

Civ.  Code,  §  527,  provides  that  when  five  electors,  resident  on  a 
traveled  highway  upon  a  section  line  over  which  a  railroad  has  its 
track,  shall  petition  such  company  to  construct  a  crossing,  it  shall  be 
its  duty  to  do  so  within  30  days.  Section  528  provides  that,  if  the 
company  shall  not  construct  the  crossing  within  such  time,  the  county 
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commissioners  shall  serve  upon  it  10  days'  notice  of  the  time  and 
place  when  and  where  It  shall  appear  before  them,  and  show  cause 
why  it  should  not  construct  such  crossing.  Section  529  provides 
that,  at  such  hearing,  the  commissioners  shall  determine  whether  the 
public  welfare  and  convenience  demand  the  crossing.  Section  530 
provides  that,  if  the  commissioners  conclude  that  the  public  welfare 
and  convenience  do  require  such  crossing,  an  order  directing  its  con- 
struction signed  by  the  chairman  of  the  commissioners  and  attested 
by  the  county  auditor  shall  be  served  upon  the  company,  and  that, 
if  the  company  shall  then  fail  to  construct  such  crossing,  the  com- 
missioners may  do  so,  and  recover  the  cost  In  the  name  of  the 
county.  Pol.  Code,  §  850,  allows  an  appeal  to  the  circuit  court  from 
all  decisions  of  the  county  commissioners  upon  matters  properly  be- 
fore them.  Section  830,  subsec.  6,  provides  that  county  commis- 
sioners shall  have  power  to  perform  such  other  duties  and  acts  be- 
sides those  specifically^  named  as  they  now  are  or  may  hereafter  be 
required  by  law  to  perform.  Held,  that  Civ.  Code,  §§  529,  530,  do 
not  constitute  the  county  commissioners  a  special  tribunal  to  hear 
railway  crossing  matters  from  whose  decision  no  appeal  will  lie,  be- 
cause no  provision  is  made  therefor;  but  that  such  sections  merely 
confer  upon  existing  boards  of  county  commissioners  additional  pow- 
ers, and  an  appeal  will  lie  to  the  circuit  court  under  Pol.  Code,  S 
isdO,  from  an  order  requiring  the  construction  of  a  crossing, 

(Opinion    filed,    July    8,    1910.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank  B. 
Smith,  Judge. 

Proceeding  before  the  board  of  county  commissioners  of 
Davison  county  to  compel  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  to  construct  a  crossing  or  bridge  over  a  certain 
highway.  From  an  order  requiring  the  crossing  to  be  put  in,  the 
company  appealed  to  the  circuit  court,  where  the  appeal  was  dis- 
missed, and  from  the  order  dismissing  the  appeal,  the  company  ap- 
peals.    Reversed  and  remanded. 

Chas.  E.  Varman,  Preston  &  Hannctt,  and  /.  D,  Elliott,  for 
appellant. 

An  appeal  lies  to  the  circuit  court  from  the  acts  of  the  county 
commissioners  growing  out  of  their  duties  provided  for  in  sec- 
tions 527  to  531  of  the  Civil  Code.  These  duties  required  of  the 
board  of. county  commissioners  are  not  ministerial,  but  are  judicial 
in  their  character,  leaving  the  courts  to  say  whether  the  law^  has 
been  complied  with  and  properly  determined  on  appeal.     Taubman 
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V.  Board  of  Commissioners,  14  S.  D.  206;  Pierre  Water  Works  Co. 
V.  Hughes  Co.,  5  Dak.  145. 

JF.  M.  Herbert,  for  respondent. 

Sections  529-530,  Civil  Code,  constitutes  the  board  of  county 
commissioners  a  tribunal  to  hear  and  determine  the  matter  of  com- 
pelling a  railroad  company  to  put  a  crossing  over  it's  tracks  where 
it  has  refused  to  do  so  on  proper  notification  and  the  benefits  to 
the  public  will  justify  the  use  of  a  public  highway  over  said  tracks. 
The  board's  action  in  such  a  proceeding  is  summary.  General 
statutes  upon  the  subject  of  appeal  do  not  embrace  proceedings 
under  special  statutes  where  the  latter  do  not  include  a  provision 
authorizing  an  appeal,  and  a  special  statute  conferring  special 
powers  for  a  special  purpose  cannot  become  so  incorporated  into 
the  general  act  prescribing  the  powers  and  duties  of  the  board 
that  a  right  of  appeal  can  exist  under  the  general  act.  Champion 
V.  Commissioners  of  Minnehaha  County,  5  Dak.  416;  U.  S.  Gyp- 
sum Co.  V.  Perkins,  (Mich.)  114  N.  W.  666;  Western  Union 
Railroad  Co.  v.  Dickson,  30  Wis.  389;  Allen  v,  Ilostetter,  16  Ind. 
15;  Holtz  V.  Dichl,  56  X.  Y.  Supp.  841 ;  2  Cyc.  540. 

S'^MITH,  J.  This  is  an  appeal  from  the  circuit  court  of  Davi- 
son county.  A  proceeding  was  brought  under  the  provisions  of 
sections  527,  528,  529,  and  530  of  the  Revised  Civil  Code  of  1903 
to  require  appellant  to  construct  a  bridge  or  crossing  on  its  line  of 
railroad  over  a  highway  in  Davison  county.  The  law  under  which 
these  proceedings  were  brought  was  originally  passed  by  the  legis- 
lative assembly  of  this  state  as  chapter  156,  Laws  1895,  and  its 
provisions  were  embodied  in  the  Revised  Codes  of  1903  as  a  part 
of  article  9  of  chapter  3,  entitled  "Railroad  Corporation,"  and  the 
sections  are  as  follows: 

"Sec.  527.  Whenever  five  electors,  residents  upon  a  traveled 
highway  upon  any  section  line  in  this  state  over  or  across  which 
any  railroad  company  may  have  a  track  or  operate  a  line  of  rail- 
road, shall  petition  such  company  to  construct  a  crossing  where  its 
line  of  railroad  crosses  said  highway,  it  shall  be  the  duty  of  such 
railroad  company  within  thirty  days  from  the  receipt  of  such  peti- 
tion to  construct  and  build  a  good  and  sufficient  crossing  for  the 
accommodation  of  the  public,  where  its  line  of  railroad  crosses  said 
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highway.  Service  of  said  petition  or  a  copy  thereof  upon  any 
agent  of  said  company  within  this  state  shall  be  deemed,  for  the 
purposes  of  this  act  to  be  service  upon  such  company. 

"Sec.  528.  If  any  railroad  company  owning  or  operating 
lines  of  railroad  in  the  state  of  South  Dakota,  shall  refuse,  neglect 
or  fail  for  the  period  of  thirty  days  from  the  date  of  the  receipt  of 
the  petition  provided  for  in  the  preceding  section,  to  construct  a 
good  and  sufficient  crossing  where  its  line  of  railroad  crosses  such 
highway,  it  shall  be  the  duty  of  the  county  commissioners  of  the 
county  in  which  said  crossing  is  situated,  upon  being  notified  of 
such  refusal,  to  serve  ten  days'  notice  upon  said  railway  company 
of  the  time  and  place  w4ien  and  where  it  shall  appear  before  said 
county  commissioners  and  show  cause  if  any  it  have,  why  it  should 
not  be  compelled  to  construct  such  crossing.  A  notice  shall  also 
be  served  stating  the  time  and  place  of  such  hearing  and  investi- 
gation upon  the  party  or  parties  making  complaint  of  such  refusal 
on  the  part  of  said  railroad  company. 

"Sec.  529.  At  the  time  and  place  specified  in  such  notice  the 
county  commissioners  shall  hear  the  complaining  party  or  parties, 
and  the  railroad  company  respectively,  and  shall  determine  whether 
the  public  welfare  and  convenience  demand  the  construction  of 
such  crossing.  And  in  arriving  at  such  conclusion,  it  shall  be  the 
duty  of  the  county  commissioners  to  take  into  consideration  the 
cost  of  constructing  such  crossing  and  the  advantage  or  con- 
venience its  construction  would  be  to  the  persons  living  adjacent  to 
said  railroad  and  those  w^ho  w^ould  use  said  crossing  in  case  the 
same  w^as  constructed,  and  if  the  cost  of  constructing  said  crossing 
would  be  large,  and  the  number  of  persons  whom  it  would  serve 
would  be  small,  it  shall  be  their  duty  to  refuse  to  order  the  same 
constructed. 

"Sec.  530.  If  upon  such  hearing  and  after  full  investigation 
and  consideration  of  all  the  circumstances  surrounding  the  matter, 
the  county  commissioners  conclude  that  the  public  w^elfare  and  con- 
venience demand  the  construction  of  such  crossing  an  order  di- 
recting the  construction  of  such  crossing  signed  by  the  chairman 
of  the  board  of  county  commissioners  and  attested  by  the  county 
auditor  shall  be  served  upon  said  railroad  company.     If  said  rail- 
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road  company  shall  refuse  or  negelect  to  construct  such  crossing 
with  proper  approaches  for  a  period  of  thirty  days  after  the  service 
of  said  order,  then  the  county  commissioners  may  proceed  to  con 
struct  such  crossing  with  its  approaches,  and  shall  be  entitled  io 
recover  of  the  railroad  company  the  amount  necessarily  expended 
in  the  construction  of  such  crossing  and  its  approaches,  togethti 
with  all  costs,  in  the  name  of  the  county  in  which  such  crossing 
is  located.  The  action  to  recover  the  amount  thus  expended  shall 
be  commenced  in  the  circuit  court  and  shall  be  prosecuted  by  the 
state's  attorney  of  such  county.'' 

The  petition  provided  for  under  section  527  was  served  upon 
the  defendant  company,  who  failed  to  construct  the  crossing  re- 
quired, and  thereafter  a  notice  was  served  pursuant  to  section 
528,  requiring  appellant  to  appear  before  the  board  of  county  com- 
missioners of  Davison  county  and  show  cause,  if  any,  why  it 
should  not  be  compelled  to  construct  said  crossing  as  prayed  for' 
in  said  petition.  On  the  return  day  of  the  notice,  appellant  ap- 
peared before  the  board  of  county  commissioners  and  filed  its  an- 
swer, assigning  reasons  why  it  should  not  be  compelled  to  con- 
struct and  maintain  this  bridge  or  crossing.  The  answer  put  m 
issue  all  jurisdictional  facts  required  to  entitle  the  board  of  com- 
missioners to  proceed,  and  alleged  facts  tending  to  show  the  cost 
of  the  construction  of  the  crossing  or  bridge,  alleged  that  it  would 
be  of  slight  advantage  to  persons  living  adjacent  to  the  railroad 
and  those  who  used  said  crossing  in  case  it  was  constructed,  and 
that  the  cost  of  construction  of  the  bridge  or  crossing  would  be 
large,  and  the  number  of  persons  whom  it  served  would  be  small, 
and  asked  that  the  petition  be  denied.  The  matter  was  presented 
to  the  board  under  the  issues  joined  by  the  petition  and  the  an- 
swer to  the  order  to  show  cause.  The  t)oard  duly  considered  these 
issues,  and  on  April  10,  1908,  made  its  order  directing  appellant 
to  build  and  construct  the  bridge  or  crossing  as  prayed  for  in  the 
petition.  The  order  was  served  on  appellant  on  April  18,  1908. 
On  April  24,  1908,  the  railway  company  served  a  notice  of  ap- 
peal from  the  order  of  the  board  to  the  circuit  court  of  Davison 
county  and  demanded  a  trial  de  novo.  No  question  is  presented 
as  to  the  regularity  of  proceedings  upon  appeal.     Thereafter  the 
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petitioners  who  are  respondents  here  presented  to  the  circuit  court 
a  motion  to  dismiss  the  appeal  on  the  ground  that  the  circuit  court 
had  acquired  no  jurisdiction  of  the  subject-matter  of  the  pro- 
ceedings, and  no  jurisdiction  to  hear  and  determine  the  same,  in 
that  the  statute  under  which  the  proceedings  were  brought  con- 
tains no  provision  for  an  appeal,  but  contemplates  a  summary  pro- 
ceeding before  the  board  of  county  commissioners.  The  motion 
to  dismiss  was  sustained  by  the  circuit  court,  and  the  defendant 
brings  the  case  to  this  court  for  review  upon  the  order  dis- 
missing the  appeal. 

The  only  question  involved  i-s  vvhether  an  appeal  will  lie  to 
the  circuit  court  from  an  order  of  the  board  of  county  commis- 
sioners requiring  the  construction  of  a  bridge  or  crossing.  Ap- 
pellant contends  that  art  appeal  will  lie  under  section  850  of  the 
P.evised  Political  Code  of  1903,  which  provides  that  "from  all  de- 
cisions of  the  board  of  county  commissioners  upon  matters  properly 
before  them,  there  shall  be  allowed  an  appeal  to  the  circuit  court 
by  any  person  aggrieved."  Respondent  contends  that  under  the 
statute  of  1895,  the  board  of  county  commissioners  is  constituted  a 
special  tribunal  to  hear  and  determine  the  matters  specified  in 
sections  529,  530,  Civ.  Code,  and  contends  that,  because  no  speci- 
fic provision  for  appeal  is  contained  in  chapter  156,  Laws  1895, 
no  appeal  will  lie.  It  is  conceded,  and  the  rule  is  recognized  under 
practically  unanimous  decisions  of  all  the  courts,  that  the  right  of 
appeal  in  all  cases  and  from  all  courts,  boards,  and  tribunals  is 
statutory,  and  does  not  exist  in  the  absence  of  some  legislative 
enactment  creating  it.  It  follows  that  the  question  of  the  existence 
of  the  right  becomes  wholly  a  matter  of  statutory  construction. 
Article  6,  c.  12,  of  the  Political  Code,  defines  and  specifies  the 
powers  and  duties  of  boards  of  county  commissioners,  and  declares 
(section  830)  :  ''They  shall  have  power  *  *  *  (6)  to  do  and 
perform  such  other  duties  and  acts  that  boards  of  county  commis- 
sioners are  now  or  may  hereafter  be  required  by  law  to  do  and 
perform." 

The  question  which  must  be  decisive  of  this  appeal  is  whether 
the  legislative  assembly  by  the  enactment  of  chapter  156,  Laws 
1895,   intended   to  create   a   new   procedure   and   a   new    tribunal 
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clothed  with  special  powers  or  intended  to  confer  upon  existing 
boards  of  county  commissioners  new  and  additional  powers  and 
.  duties.  No  contention  appears  to  be  made  that  an  order  or  de- 
cision of  a  board  as  to  the  construction  of  crossings,  whether  it  be 
considered  that  of  a  special  tribunal,  or  only  the  [>erformance  of  ad- 
ditional duties  by  an  existing  board,  is  of  such  political  adminis- 
trative or  discretionary  character  that  it  may  not  be  judicially  re- 
viewed upon  appeal,  nor  could  such  contention  be  sustained 
if  made.  In  the  case  of  Pierre  Waterworks  Co.  v.  Hughes  County, 
5  Dak.  145,  37  N.  W.  733,  it  was  contended  that  authority  to 
equalize  taxes  was  conferred 'upon  "county  commissioners"  as  an 
independent  board  of  equalization,  and  that  the  action  of  the  board 
of  equalization,  not  being  that  of  the  board  of  county  commis- 
sioners, could  not  be  reviewed  on  appeal  to  the  district  court  in 
the  absence  of  a  special  provision  in  the  statute  itself  allowing  an 
appeal  from  orders  made  in  the  exercise  of  their  powers  as  a 
board  of  equalization.  Chief  Justice  Tripp  in  an  elaborate  discus- 
sion of  this  question  says:  "The  court  below  held  that  the  board 
of  equalization  was  a  board  separate  and  distinct  from  the  board 
of  county  commissioners,  and  that,  while  it  was  composed  of  the 
same  individuals,  its  powers  and  duties  were  separate  and  dis- 
tict,  and  that  its  decisions  and  determinations,  if  reviewable  at 
all,  were  not  reviewable  upon  appeal.  The  question,  while  an  im- 
portant one  to  the  taxpayer  as  well  as  to  the  profession,  is  purely 
a  statutory  one,  and  its  determination  depends  entirely  upon  the 
construction  to  be  given  the  statute  creating  and  constituting  the 
board  of  equalization.  *  *  *  jhe  court  must  therefore  look  to 
the  wording  and  phraseology  of  the  statute  in  each  particular  case 
in  determining  whether  the  Legislature  intended  to  create  two 
offices,  each  to  be  exercised  separately  by  the  same  individual,  or 
whether  it  intended  to  impose  upon  one  officer  the  additional  duties 
of  another  office.  *  *  *  *(6)  To  do  and  perform  such  other 
'  duties  and  acts  that  boards  of  county  commissioners  are  now,  or 
may  be  hereafter,  required  by  law  to  do  and  perform.'  Pol.  Code, 
c.  21.  It  will  be  observed  that  extensive  powers  are  intrusted  to 
this  board — legislative,  administrative,  executive,  and  quasi  judi- 
cial ;  and  among  these  enumerated  powers  is  the  power  to  'equalize 
the  assessment  roll  of  the  county.'" 
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An  examination  of  the  decisions  of  the  courts  upon  matters  of 
appeal  from  the  action  of  boards  and  inferior  tribunals  discloses 
that  the  right  of  appeal  in  many  instances  is  denied  on  the  ground 
that  the  action  sought  to  be  reviewed  is  of  a  political,  adminis- 
trative, or  discretionary  character,  and  for  that  reason  is  deemed 
not  to  be  within  the  provisions  of  general  statutes  granting  the 
right  of  appeal.  In  other  cases  where  the  right  to  bring  questions 
before  the  courts  by  appeal  has  not  been  challenged,  the  same  con- 
clusions are  reached  upon  a  discussion  of  the  right  of  judicial  re- 
view of  the  acts  of  special  boards  or  tribunals  created  by  statute. 
In  the  case  of  Western  Union  Railroad  Company  v.  Dickson,  30 
Wis.  389,  it  was  sought  to  review  on  appeal  the  action  of  a  county 
judge  in  the  appointment  of  commissioners  to  award  damages  for 
the  taking  of  lands  by  railroad  companies.  The  order  of  the 
county  judge  appointing  commissioners  was  held  not*  reviewable 
on  appeal.  The  court  concludes,  in  effect,  that  the  authority  con- 
ferred by  the  statute  to  appoint  commissioners  for  the  purposes 
therein  provided  was  not  to  be  construed  as  conferring  judicial 
power,  and  therefore  was  not  within  the  provision  of  the  statute 
relating  to  appeals  from  the  judicial  action  of  the  county  judge. 
The  case  of  French  v.  Lighty,  9  Ind.  475,  is  cited  by  respondents 
counsel  as  an  authority  sustaining  his  cgntention  in  this  case.  A 
statute  of  Indiana  defining  the  procedure  in  contested  election  cases 
gave  a  right  of  appeal  in  certain  cases  to  the  circuit  court,  but 
contained  no  proviJiion  for  an  appeal  from  the  circuit  to  the  Su- 
l)reme  Court.  The  practice  act  of  that  state  provides  that  ap- 
peals may  be  taken  from  the  court  of  common  appeals  and  the 
circuit  to  the  Supreme  Court  from  all  final  judgments,  etc. 
It  is  held  that  appeals  there  provided  for  cover  only  cases  the  trial 
of  which  is  contemplated  in  the  act  of  which  the'  appeaHng  section 
forms  a  part.  The  court  says :  "We  have  found  that  the  act  pro- 
viding for  contested  elections  gives  no  appeal  to  the  Supreme 
Court;  that  the  act  regulating  the  practice  in  civil  suits  only  gives 
an  appeal  in  the  cases  embraced  in  that  statute;  that  the  act  rela- 
tive to  practice  in  criminal  cases  only  gives  an  appeal  in  that  class 
of  cases;  and  that  no  other  statute  gives  this  court  jurisdiction  of 
that  under  consideration,  while  it  is  conceded  that  the  court  cannot 
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entertain  it,  unless  empowered  to  do  so  by  statute.  *  *  *  Ap- 
peals to  the  Supreme  Court  are  authorized  by  the  provisions  in  the 
practice  act  in  civil  and  criminal  cases  only.  A  proceeding  to 
contest  an  election  is  neither  the  one  nor  the  other,  but  is  simply 
what  it  is  named — the  contesting  of  an  election.  It  is  so  treated  in 
our  statutes,  as  has  already  been  seen.  The  proceeding  is  author- 
ized, the  practice  in  it  prescribed  from  beginning  to  end,  and  the 
courts  named  within  which  it  may  be  carried  on  in  a  special  statute 
complete  within  itself  and  under  an  appropriate  title.  -^  '*■  "^ 
The  appeal  now  in  question,  then  being  in  neither  a  civil  nor 
criminal  case,  but  in  a  special  proceeding  under  a  special  statute, 
is  not  authorized  by  the  provisions  in  the  acts  above  referred  to." 
The  reasoning  here  presented  was  followed  by  that  court  in  the 
case  of  Allen  et  al.  v.  Hosteter  et  al,  i6  Ind.  15.  The  question 
in  that  case  related  to  proceedings  preliminary  to  the  formation 
of  a  new  county  by  the  detachment  of  a  portion  of  the  territory  of 
another  county.  The  decision  of  that  court  in  the  latter  case 
might  well  have  been  placed  upon  the  ground  that  the  proceeding 
itself  was  political  in  character  rather  than  judicial,  and  for  that 
reason  could  not  be  judicially  reviewed  in  the  absence  of  an  ex- 
press statute  authorizing  it.  The  case  of  Holtz  v.  Diehl,  26  Misc. 
Rep.  224,  56  N.  Y.  Supp.  841,  is  cited  by  respondent.  In  that 
case  it  was  sought  to  review  acts  of  the  board  of  park  commis- 
sioners of  the  city  of  Buffalo.  The  court  says :  "It  will  be  ob- 
served that  under  the  provisions  of  the  statute  quoted  the  board  of 
park  commissioners  is  given  exclusive  control  of  the  parks  of  the 
city  and  vested  with  an  absolute  discretion  to  improve  and  main- 
tain such  parks  as  in  its  judgment  shall  seem  proper,  and  in  that 
respect  the  discharge  of  its  duty  is  not  subject  to  the  control  of 
any  other  city  department  nor  of  the  courts,  and,  so  long  as  said 
board  performs  its  duty  in  the  line  of  maintaining  the  parks  of  the 
city,  its  judgment  is  not  open  to  question  or  revision.  It  is  only 
wdien  a  board  charged  with  such  duties  and  vested  with  such  dis- 
cretion transcends  its  power  to  the  extent  of  perpetrating  a  fraud 
that  courts  will  interfere  and  give  direction  to  its  acts;  and  this 
must  be  the  rule  of  necessity."  It  is  clear  from  this  language  of 
Vol.  26  s.  D.  5 
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the  court  that  the  action  sought  to  be  reviewed  was  considered  to 
be  of  an  administrative  and  discretionary  character,  and  not  sub- 
ject to  review  in  a  judicial  proceedings. 

The  case  of  Phillips  v.  Corbin,  25  Colo.  62,  49  Pac.  279,  was 
a  proceeding  under  an  act  "to  provide  for  contiguous  towns  and 
cities  to  become  annexed,"  and  was  begun  by  the  filing  of  a  petition 
in  the  county  court  for  an  order  requiring  the  board  of  trustees 
of  the  town  of  Colfax  to  call  an  election  to  determine  the  question 
whether  such  town  should  be  dissolved  and  the  territory  included 
therein  annexed  to  the  city  of  Denver.  A  petition  was  filed  and 
an  order  made  by  the  county  court,  and  the  board  of  trustees 
passed  an  ordinance  calling  an  election.  An  election  was  held,  and 
the  result  reported  to  the  county  court  showed  a  majority  of 
votes  for  annexation.  The  validity  of  the  election  was  contested 
before  the  county  court,  and  a  decree  entered  to  the  effect  that  the 
proceedings  at  the  election  were  regular,  and  that  the  town  of 
Colfax  be  dissolved  and  the  territory  embraced  therein  annexed  to 
the  city  of  Denver.  From  this  decree  an  appeal  w^as  taken  to  the 
•  district  court,  and  from  the  judgment  of  the  district  court  to  the 
Supreme  Court.  Before  the  Supreme  Court  it  was  contended  that 
the  judgment  of  the  district  court  was  void  because  no  appeal  was 
provided  for  in  the  statute  from  the  decree  of  the  county  court. 
Under  the  statute  of  that  state,  concurrent  jurisdiction  with  the 
district  court  was  conferred  upon  the  county  courts  *'in  all  civil 
actions,  suits,  and  proceedings  whatsoever,  where  the  debt,  dam- 
age, or  claim  or  the  value  of  the  property  involved  shall  not  ex- 
ceed $2,000.''  The  court  says:  "It  is  evident,  therefore,  that  by 
the  enactment  of  this  section  the  Legislature  had  not  intended  to 
provide  by  section  5  for  appeals  in  such  proceedings,  but  that  it  had 
reference  only  to  appeals  from  judgments  which  were  rendered 
by  the  county  court  in  the  exercise  of  the  jurisdiction  conferred  by 
section  i ;  that  is  a  'civil  action,  suit  or  proceeding,  *  *  *  ai^(j 
that  it  relates  exclusively  to  appeals  from  judgments  of  the  county 
court  rendered  in  exercise  of  its  ordinary  civil  jurisdiction.'"  The 
court  further  says :  "The  proceeding  which  the  statute  requires 
shall  be  instituted,  carried  on,  and  consummated  as  the  means  of 
dissolving  one  municipality,  and  annexing  the  same  to  another,  is 
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unquestionably  a  special  statutory  proceeding  as  distinguished  from 
an  ordinary  action  at  law  or  suit  in  equity.  No  appeal  from 
such  judgment  is  provided  for  in  the  act  itself,  and  there  is  no 
constitutional  right  for  the  appeal  from  the  county  court  to  the 
district  court.  Such  right  exists  only  when  the  Legislature  Has 
expressly  or  by  clear  implication  declared  in  its  favor.'' 

The  effect  of  these  decisions  seems  to  be  to  hold  that  the 
character  of  these  various  special  statutory  proceedings  may  be  such 
as  to  entirely  differentiate  them  from  the  usual  and  ordinary  juris- 
diction and  action  of  the  courts  or  boards  from  which  appeals  are 
sought  to  be  taken,  and  that  the  purpose  and  character  of  the 
•special  proceedings  itself  may  be  taken  into  consideration  in  de- 
termining whether  the  particular  case  is  within  a  general  statute 
providing  for  appeals. 

Respondent  points  out  that  under  the  statutes  of  this  state 
appeals  are  expressly  given  in  certain  proceedings,  such  as  land 
drainage,  roads,  artesian  wells,  etc.,  and  contends  that,  because  no 
specific  provision  for  appeal  is  contained .  in  chapter  156,  Law^s 
1895,  it  must  be  inferred  that  it  was  the  legislative  intent  to  with- 
hold the  right  of  appeal  from  orders  requiring  the  construction  of 
crossings,  and  cites  Harvey  v.  City  Judge,  63  Mich.  572,  30  N.  W. 
188.  This  case  does  not  support  respondent's  contention.  The  act 
there  under  consideration  in  express  tenns  allowed  appeals  from 
orders  of  court  commissioners  upon  dissolutions  of  attachments. 
The  court  construing  this  statute  says:  "It  is  apparent  that  the 
omission  to  allow  appeals  from  the  circuit  judge  was  intentional, 
and  that  appeals  should  only  be  allowed  from  the  determination  of 
circuit  court  commissioners."  The  case  is  authority  for  the 
proposition  that,  where  a  certain  appeal  is  provided  in  the  par- 
ticular statute,  it  may  be  inferred  that  no  other  or  further  right  of 
appeal  was  intended  to  be  given.  The  case  of  French  v.  Lighty, 
supra,  may  be  cited  as  an  authority  to  the  same  effect.  In  con- 
struing the  provisions  of  sections  527  to  530  of  the  Civil  Code  wc 
observe  that  the  statute  says:  "It  shall  be  the  duty  of  the  county 
commissioners  of  the  county  in  which  said  crossing  is  stituated 
*     *     *     to  appear  before  said  county  commissioners.    The  county 
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commissioners  shall  hear  *  *  *  and  determine  *  *  *  and 
in  arriving  at  such  conclusion  it  shall  be  the  duty  of  the  couniy 
commissioners  to  take  into  consideration  the  cost.  *  *  *''  The 
county  commissioners  shall  make  **an  order  directing  the  con- 
struction, of  such  crossing,  signed  by  the  chairman  of  the  board  of 
county  commissioners  and  attested  by  the  county  auditor,  shall 
be  served  upon  said  railroad."  The  language  of  this  statute  seems 
to  make  it  entirely  plain  that  the  duties  and  authority  created  by 
it  were  intended  to  be  vested  in  boards  of  county  commissioners  as 
organized  and  then  existing,  and  that  such  boards  were  thereby 
empowered  to  perform  *'other  duties  and  acts  that  boards  of 
county  commissioners  ♦  *  *  may  hereafter  be  required  t)y 
law  to  do  and  perform" ;  and  the  authority  to  perform  such  other 
duties  and  acts  in  addition  to  those  enumerated  seems  to  us  as 
clear  as  though  these  new  powers  were  enumerated  in  an  addi- 
tional subdivision  of  section  850  of  the  Political  Code.  The  au- 
thority or  jurisdiction  conferred  upon  these  boards  by  statute  is  so 
varied  and  extensive  that  no  inference  against  the  right  of  appeal, 
and  in  favor  of  their  action  being  intended  to  be  made  final  and 
summary,  may  be  drawn  because  of  the  limited  or  special  juris- 
diction of  the  boards.  It  cannot  be  said  of  them,  as  was  observed 
by  the  Michigan  court  in  United  Gypsum  Co.  v.  Perkins,  150 
Mich.  668,  114  N.  W.  666,  **the  jurisdiction  of  the  probate  court 
in  condemnation  proceedings  is  not  a  part  of  the  ordinary  and 
general  jurisdiction  of  that  court,"  in  a  case  holding  that  the  gen- 
eral jurisdiction  of  the  probate  court  was  not  applicable  to  con- 
demnation proceedings.  As  said  by  Chief  Justice  Tripp  in  the 
Pierre  Waterworks  case,  these  boards  are  intrusted  with  ex- 
tensive powers,  legislative,  administrative,  executive,  and  quasi 
judicial.  Hence  it  seems  to  us  that  the  legislative  intent  as  to  the 
right  of  appeal  in  these  proceedings  may  be  inferred  from  the  na- 
ture of  the  power  conferred  and  to  be  exercised  under  these 
statutes.  And  where,  as  in  the  case  before  us,  the  power  is  quasi 
judicial,  and  may  involve  the  expenditure  of  large  sums,  and  may 
aflFect  valuable  property  as  well  as  public  and  private  rights,  it 
would  seem  that  the  right  of  appeal,  being  fairly  within  the  Ian- 
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guage  of  the  statute,  ought  not  be  denied  upon  any  forced,  or 
technical  construction. 

In  People  v.  Bank  of  San  Louis  Obispo,  152  Cal.  261,  92 
Pac.  481,  a  case  involving  .a  similar  question,  that  court  says:  ''In 
doubtful  cases  where  substantial  rights  are  involved,  doubt  should 
be  resolved  in  favor  of  the  right,  since  it  is  remedial  in  its  nature." 
In  Reynolds  v.  Board  of  Commissioners,  6  Idaho,  787,  59  Pac.  730, 
an  appeal  from  the  action  of  the  commissioners  fixing  salaries  of 
officers  under  a  then  recently  enacted  statute,  the  court  says: 
*'They  are  called  upon  to  exercise  a  judicial  discretion.  *  ''''  * 
They  act  not  as  a  legislative  body,  but  quasi  judicially.  *  *  * 
It  was  not  intended  by  the  Legislature  that  the  action  of  the  board 
of  commissioners  should  be  final,  or  that  such  board  might  act  arbi- 
trarily through  mere  whim  or  caprice."  The  right  of  appeal  was 
■sustained  under  a  statute  similar  to  our  own.  The  same  view  was 
expressed  in  Hadlock  v.  Board  of  Commissioners,  5  Okl.  570,  49 
Pac.  1012.  In  State  ex  rel.  v.  Bethea,  43  Neb.  451,  61  N.  W. 
578,  Ragan,  C,  says:  'T  do  not  think  that  the  Legislature  ever 
intended  that  an  appeal  should  be  granted  from  such  a  judgment 
as  the  one  in  this  case.  In  the  first  place,  there  is  no  appeal  pro- 
vided for,  either  expressly  or  by  implication,  and  it  was  not  the 
intention  of  the  Legislature  that  an  officer  convicted  and  removed 
from  office  for  betraying  the  trust  reposed  in  him  by  the  people 
should  stay  execution  of  removal  by  appealing.'*  This  case  an- 
nounces only  the  settled  rule  that  where  no  appeal  is  given  by 
statute,  either  expressly  or  by  implication,  the  right  does  not 
exist.     The  same  rule  is  applicable  alike  to  boards  and  to  courts. 

In  Board  v.  Haines,  4  Okl.  701,  46  Pac.  561,  under  a  general 
statute  identical  with  ours,  where  an  appeal  was  taken  from  the 
action  of  the  board  upon  the  submission  at  an  election  of  the 
question  of  stock  running  at  large,  that  court  says :  "In  all  these 
matters,  the  board  of  county  commissioners  act  judicially,  and  from 
their  decision  an  appeal  to  the  district  court  will  lie.  This  appeal 
does  not' bring  to  the  district  court  for  review  any  matter  wherein 
the  ,board  acted  simply  in  a  ministerial  capacity  as  a  canvassing 
board,  but  only  those  questions  upon  which  they  acted  judicially  in 
their   findings   upon "  which   they   predicated   the   result.     To   this 
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extent  an  appeal  will  lie  under  section  37,  art.  9,  supra."  Chief 
Justice  Tripp  in  the  Pierre  Waterworks  Case,  commenting  on  the 
decision  of  the  Kansas  Supreme  Court  in  Fulkerson  v.  Stevens, 
31  Kan.  125,  I  Pac.  262,  says:  *'The  court,  it  will  be  observed, 
goes  no  further  in  its  decision  than  to  hold  that  it  will  not  entertain 
appeals  from  the  county  board  in  matters  of  political  character 
merely,  and  upon  the  question  really  determined  it  is  in  point  here, 
to  the  extent  that  it  admits  that,  in  matters  of  a  quasi  judicial 
character,  an  appeal  lies.  If,  therefore,  we  recognize  the  correct- 
ness of  the  rule  announced  by  the  Kansas  court,  we  would  have 
only  to  inquire  whether  the  matter  determined  by  the  county  board 
was  of  a  quasi  judicial  character.  *  *  *  Judged  by  this  rule, 
we  have  no  hesitancy  in  saying  that  the  matter  presented  to  the 
board  of  equalization  was  of  a  quasi  judicial  character —  one  which 
in  nearly  all  of  the  states  is  permitted  to  reach  the  courts  in  some 
shape,  and  eventuate  in  a  judgment  iii  some  form  during  the  pro- 
ceedings by  which  the  property  of  the  citizens  is  taken  for  in- 
debtedness to  the  state;  and  it  may  not  be  out  of  place  to  remark 
that  this  may  be  the  saving  clause — ^provided  perhaps  without 
studied  intention,  in  the  hurry  of  legislation — ^that  may  give  to  the 
statute  the  necessary  provision  and  constitutional  guaranty  that  the 
citizen  shall  not  be  deprived  of  his  property  Svithout  due  process 
of  law.'" 

In  view  of  the  quasi  judicial  powers  conferred  upon  boards  of 
county  commissioners  by  this  enactment,  the  important  interests 
and  valuable  rights  involved,  both  public  and  private,  and  the 
broad  language  of  the  statute  allowing  appeals,  it  seems  to  us  that 
the  right  of  judicial  review  of  these  proceedings  upon  appeal 
should  be  sustained.  The  order  of  the  court  dismissing  the  appeal 
is  reversed,  and  the  case  remanded  for  further  proceedings  in  the 
trial  court. 


WELLS  V.  WELLS. 


The  Supreme  Court  has  jurisdiction  to  grant  temporary  alimony 
and  suit  money  pending  an  appeal  in  a  divorce  action,  and  thle 
notwithstanding  the  circuit  court,  under  Civ.  Code,  §  90,  may  grant 
such  relief  If  applied  to. 

(Opinion    filed,    July    8,    1910.) 
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Appeal  from  Circuit  Court,  Butte  County.  Hon.  William 
G.  Rice,  Judge. 

Action  for  divorce  by  George  S.  Wells  against  Maud  B. 
Wells.  From  a  judgment  for  defendant  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Thereafter  defendant  moved  the  Su- 
preme Court  for  temporary  alimony  and  suit  money  pending  the 
appeal.     Motion  granted. 

Maxwell  &  Armstrong  and  A,  J.  Plowman,  for  appellant. 
Granville  G.  Bennett  and  John  R.  Russell,  for  respondent. 

WHITING,  P.  J.  The  appellant  brought  this  action  in  the 
circuit  court  seeking  to  obtain  a  decree  of  divorce  against  the  re- 
spondent. The  cause  having  been  tried  and  a  decree  entered 
therein  against  the  appellant  and  a  new  trial  denied,  the  cause  was 
appealed  and  is  upon  the  present  calendar  of  this  court.  The  ap- 
pellant has  filed  his  abstract  and  brief  upon  appeal,  and  the  re- 
spondent now  comes  into  this  court  and  seeks  an  order  requiring 
the  appellant  to  pay  her  certain  sums  of  money  as  temporary 
alimony  pending  this  appeal  and  suit  money  upon  this  appeal,  and 
asks,  further,  that  her  time  for  filing  brief  and  amended  abstract 
upon  appeal  be  extended  until  such  order  is  complied  with. 

The  appellant  contends  that  this  court  has  no  jurisdiction  to 
grant  an  order  for  alimony  and  suit  money;  it  being  the  conten- 
tion of  the  appellant  that  the  granting  of  such  order  is  the  ex- 
ercise of  original  jurisdiction  and  that,  therefore,  under  the  Con- 
stitution of  this  state,  the  power  is  not  vested  in  this  court.  Ap- 
pellant has  presented  us  with  an  extensive  brief,  and  it  must  be 
conceded  that  there  is  considerable  authority  to  be  found  in  sup- 
port of  his  contention,  but  we  are  not  convinced  that  this  court  has 
been  in  error  in  its  former  rulings  upon  this  question.  The  ap- 
pellant contends  that  section  90  of  the  Civil  Code  of  this  state,  by 
which  section  it  is  provided,  "while  an  action  for  divorce  is  pend- 
ing, the  court  may,  in  its  discretion,  require  a  husband  to  pay 
as  alimony  any  money  necessary  to  enable  the  wife  to  support 
herself  or  her  children  or  to  present  or  defend  the  action,"  relates 
wholly  to  the  trial  court.  We  are  inclined  to  agree  with  this  and 
believe    that,    under   said   section,    jurisdiction    rests    in   the   trial 
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court  to  grant  temporary  alimony  and  suit  money  even  while  a 
cause  is  pending  in  this  court.  Roby  v.  Roby,  9  Idaho  371,  74 
Pac.  957,  3  Am.  &  Eng.  Ann.  Cases,  50;  Bohnert  v.  Bohnert,  91 
Cal.  428,  27  Pac.  732.  Said  section  in  no  manner  extends  the  rule 
of  common  law  so  far  as  the  right  of  the  trial  court  to  grant  an 
order  for  maintenance  or  suit  money  while  a  cause  is  pendnig 
therein.  As  was  said  by  this  court  in  the  case  of  Grant  v.  Grant, 
5  S.  D.  I,  57  N.  W.  948,  in  speaking  of  this  same  section:  "The 
jxnver  to  allow  temix)rary  alimony  and  counsel  fees  is  extended 
to  divorce  cases,  and  is  necessary  to  the  ends  of  justice;  and  a 
statute  like  the  one  above  referred  to,  requiring  the  husband  to 
pay  such  sums  as  are  necessary  to  enable  the  wife  to  carry  on  or 
defend  such  suit,  is  only  confirmatory  of  the  common  law." 

The  question  now  before  us  was  brought  directly  to  the  at- 
tention of  this  court  by  the  briefs  in  the  case  of  Pollock  v.  Pollock, 
7  S.  D.  331,  64  N.  W.  165.  Authorities  were  presented  upon  both 
sides  of  the  proposition,  and,  although  there  is  no  discussion  of 
such  authorities  and  the  decision  therein  is  silent  on  this  point,  yet 
the  court  necessarily  passed  thereon,  as  it  held  that  suit  money 
should  be  paid  in  that  case  upon  the  appeal.  And  again  in  the 
case  of  Drake  v.  Drake,  21  S.  D.  182,  no  N.  \V.  270,  this  court 
granted  both  alimony  and  suit  money  pending  the  appeal.  That  the 
granting  of  alimony  and  suit  money  is  a  mere  incident  to  an  action 
for  divorce  and  an  order  therefor  may  be  made  by  the  court  before 
which  the  cause  is  then  pending  is  supported  by  the  decisions  of  a 
large  number  of  states.  In  Wagner  v.  Wagner,  36  Minn.  239,  30  N. 
W.  767,  it  was  said:  "The  appellant  makes  the  motion  in  this 
court  for  an  allowance  to  enable  her  to  present  this  appeal.  We 
have  no  doubt  of  the  power  of  the  court,  upon  a  proper  showing, 
in  a  suit  for  divorce,  to  make  an  order  requiring  the  husband  to 
pay  to  the  wife  such  sums  as  may  be  necessary  to  enable  her  10 
prosecute  or  defend  an  appeal  in  this  court."  Van  Voorhis  v.  Van 
Voorhis,  90  Mich.  276,  51  N.  W.  281 ;  Id.,  94  Mich.  60,  53  N.  W. 
964;  Weishaupt  v.  Weishaupt,  27  Wis.  621;  Prine  v.  Prine,  3O 
Fla.  636,  18  South.  781,  34  L.  R.  A.  87;  Disborough  v.  Dis- 
borough,  51  N.  J.  Eq.  306,  28  Atl.  3;  Lake  v.  Lake,  17  Nev.  230, 
30  Pac.  878;  14  Cyc.  745.     The  Supreme  Court  of  Mississippi  in 
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the  case  of  Hall  v.  Hall,  jy  Miss.  741,  27  South.  636,  say:  "There 
is  some  conflict  of  authority  as  to  the  power  of  revisory  courts, 
appellate  or  supreme,  to  make  such  orders.  But  the  weight,  in 
ieason  and  numbers,  is  in  favor  of  the  power.  2  Nels.  Div.  & 
Sep.  §  863,  and  cases  cited.  We  adopt  the  reasoning  that  the 
power  is  incidental  to,  and  inherent  in,  a  court  with 
jurisdiction  to  review  cases  for  divorce.  The  wife  should 
have  counsel,  and  it  is  of  the  first  importance  that  she  should  have 
them  to  aid  the  court  in  reaching  a  correct  conclusion.  The  hus- 
band has  an  immense  advantage  if  the  wife  be  without  counsel. 
The  power  must  lodge  in  this  court,  as  a  necessity  to  the  intelligent 
exercise  of  its  revisory  jurisdiction.'*  In  some  of  the  cases  above 
cited  the  courts  seem  to  base  their  decision  upon  provisions  in  the 
state  Constitution,  giving  to  the  appellate  court  jurisdiction  to 
issue  such  writs  as  were  necessary  to  carry  out  its  appellate  jurisdic- 
tion. We  have  no  such  provision  in  our  Constitution,  but  we  are 
fully  satisfied  that,  as  stated  in  the  Mississippi  case,  the  power  to 
grant  alimony  and  suit  money  is  incidental  to,  and  inherent  in,  a 
court  with  jurisdiction  to  review  a  divorce  case,  and  we  do  not 
believe  this  power,  incidental  to  the  powers  of  this  court,  is  in  any 
manner  taken  away  or  diminished  by  the  power  given  under  the 
statute  to  the  circuit  court,  under  which  power  the  circuit  court, 
if  applied  to,  might  grant  the  relief  asked  for  here. 

From  the  showing  made  in  this  court,  it  appears  that,  pend- 
ing the  trial  in  the  lower  court  and  for  the  purposes  of  such  trial, 
there  was  allowed  to  the  respondent  $300  attorney's  fees,  $50  suit 
money,  as  well  as  $40  per  month  as  temp^orary  alimony;  that 
by  the  decree  of  such  court,  there  was  allowed  to  respondent  for 
maintenance  and  support  of  herself  and  minor  children  the  sum  of 
$100  per  month  until  June  10,  1912,  and  from  that  time  on  an 
increased  sum  for  a  fixed  period;  that  appellant  has  failed  to 
comply  with  the  decree  ordering  payment  of  permanent  alimony 
and  stayed  the  enforcement  of  such  decree  by  his  undertaking 
upon  this  appeal,  and  he  has  filed  herein  an  affidavit  in  support 
of  his  contention  that  he  is  financially  unable  to  make  any  pay- 
ments by  way  of  alimony  or  ^uit  money.  It  appears,  however, 
that  he  has  expended  considerable  money  in  his  own  behalf  in  this 
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litigation,  that  he  has  presented  to  this  court  a  voluminous  ab- 
stract, that  his  counsel  have  presented  an  elaborate  brief  both  upon 
the  merits  and  also  upon  this  motion;  and  it  stands  admitted  by 
him  that  he  has  expended  or  become  indebted  in  a  large  sum  of 
money  on  account  of  this  action,  the  larger  part  of  which  money 
must  have  been  expended  on  his  own  behalf.  The  trial  court 
decided  against  this  appellant,  and  certainly  this  court  should  sec 
to  it  that  respondent  has  an  opportunity  equal  to  the  appellant  to 
present  her  cause  upon  this  appeal.  We  think  justice  requires 
that  the  appellant  pay  into  this  court  for  respondent  within  30 
days  from  service  upon  him  of  the  order  of  this  court  the  sum  of 
$100  for  attorney's  fees,  $100  for  suit  money  other  than  attorney's 
fees,  together  with  the  sum  of  $40  for  alimony,  and  that  thereafter, 
on  the  1st  day  of  each  and  every  month,  during  the  pendency  of 
this  appeal,  commencing  with  the  ist  day  of  September,  1910, 
that  he  pay  into  this  court  the  sum  of  $40  per  month  as  tempo- 
rary alimony  for  respondent,  and  it  is  so  ordered.  It  is  further 
directed  that  the  order  of  this  court  requiring  the  above  pay- 
ments be  personally  served  upon  the  appellant  wheresoever  such 
appellant  may  be  found. 


HEFNER  V.  HEFNER. 

Under  Civ.  Ck)de,  §  1730,  providing  that  each  member  of  a  part- 
nership may  require  its  property  to  be  applied  to  the  discharge  of 
its  debts,  and  has  a  lien  upon  the  shares  of  the  other  partners  for 
that  purpose  and  for  the  payment  of  any  general  balance  due  him, 
notwithstanding  a  partner  may  have  been  personally  discharged  in 
bankruptcy  from  liability  for  an  overdraft  upon  the  partnership,  his 
copartner  has  a  lien  upon  his  interest  in  property  acquired  by  him 
subsequently  to  his  discharge  in  payment  of  a  partnership  debt  for 
one-half  the  amount  of  the  overdraft  with  interest. 

(Opinion   filed,    July    8,    1910.) 

Appeal  from  Circuit  Court,  Beadle  County.  Hon.  Chas.  S. 
Whiting,  Judge. 

Action  by  Henry  B.  Hefner  against  George  F.  Hefner.  From 
a  judgment  for  defendant  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.     Affirmed. 
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Ede  &  Chiichill,  for  appellant.  Crcnvford,  Taylor  &  Fcdrbank, 
for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment  entered  in  favor  of  the  defendant,  and  from-  the  order  deny- 
ing a  new  trial..  The  action  was  instituted  by  the  plaintiff  to  re- 
cover of  the  defendant  the  sum  of  $156.18  which  was  alleged  by 
the  plaintiff  to  be  due  him  from  the  defendant.  The  defendant 
in  his  answer  set  up  certain  counterclaims  against  the  plaintiff  for 
moneys  advanced  by  him  to  the  plaintiff,  and  which,  as  found  by 
the  court,  left  a  balance  due  the  plaintiff  of  $39.41,  and,  being  a 
less  sum  than  $50,  the  court  concludes  that  the  defendant  was 
entitled  to  the  costs  of  the  action  as  against  the  plaintiff. 

The  principal  question  arises  in  this  case  upon  the  counter- 
claim of  the  defendant,  in  which  it  is  alleged,  in  substance,  that  the 
plaintiff  and  defendant  were  copartners  doing  business  as  such 
under  the  firm  name  of  Hefner  Bros.,  from  1893  to  1896,  and  that 
the  plaintiff  was  indebted  to  the  said  partnership  firm  at  the  time 
of  its  dissolution  in  1896  in  the  sum  of  $1,289.28,  for  one-half  of 
which,  with  interest,  defendant  claims  a  lien  in  this  action  as 
against  the  plaintiff.  It  is  further  alleged  in  this  counterclaim  that 
the  plaintiff  and  defendant  were  the  owners  of  a  quarter  section 
of  land  in  Beadle  county,  in  this  state,  the  title  of  which  was  in 
the  name  of  the  plaintiff,  but  which  belonged  to  them  as  copartners, 
and  the  defendant  demands  judgment  that  he  be  adjudged  to 
have  a  lien  on  plaintiff's  interest  in  said  land  as  such  copartner 
for  the  sum  so  due  him,  being  one-half  of  the  indebtedness  of  the 
said  plaintiff  to  said  firm  at  the  time  said  firm  was  dissolved, 
and  which  had  never  been  paid  to  said  firm.  To  this  counter- 
claim the  plaintiff  replied,  alleging  that  on  or  before  June  5,  1899, 
he  filed  a  petition  in  bankruptcy  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  IlHnois,  under  the  act  of  Con- 
gress relating  to  bankruptcy,  and  was  by  said  court  on  or  about 
the  9th  day  of  October,  1899,  duly  discharged  from  all  debts  and 
claims  which  were  provable  under  said  act  which  existed  on 
June  I,  1899;  that  the  claimed  indebtedness  set  out  in  said  counter- 
claim arose  prior  to  June  i,   1899,  and  was  provable  under  the 
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said  act,  and  was  duly  scheduled  by  the  plaintiff  in  his  petition  of 
bankruptcy  as  one  of  his  liabilities,  wherefore  the  plaintiff  prays 
that  said  counterclaim  be  dismissed  and  he  have  a  judgment 
against  defendant  as  prayed  for  in  his  original  petitioo. 

The  findings  of  the  court  are  quite  voluminous,  and  in  the 

view  we  take  of  the  case  it  will  not  be  necessary  to  set  them  out  in 
full  in  this  opinion.  The  court  found,  among  other  things,  that 
the  plaintiff  at  the  time  of  the  dissolution  of  the  firm  of  Hefner 
Bros.,  was  indebted  to  the  firm  in  the  sum  of  $1,285.28.  The 
court  further  found  that,  since  his  discharge  in  bankruptcy  ^  as 
aforesaid,  the  plaintiff  collected  an  amount  due  and  owing  to  the 
said  firm  of  Hefner  Bros,  from  one  F.  E.  Hewins,  the  sum  of 
$1,020.78,  with  accrued  interest,  by  receiving  as  grantee,  a  deed 
of  conveyance  to  a  quarter  section  of  land  in  Beadle  county,  bear- 
ing date  on  or  about  the  7th  day  of  October,  1901,  and  filed  for 
record  in  the  office  of  the  register  of  deeds  in  and  for  said 
Beadle  county  on  or  about  the  14th  day  of  the  same  month.  The 
court  further  finds  that  in  a  suit  instituted  by  the  defendant  herein 
against  the  said  plaintiff  the  said  premises  were  adjudged  to  be 
held  by  the  plaintiff  in  trust  for  the  copartnership,  and  a  judgment 
was  entered  therein  adjudging  the  plaintiff  and  defendant  to  be 
the  owner  of  the  said  premises,  and  the  court  further  finds  that 
no  accounting  was  ever  had  between  the  copartners,,  and  plain- 
tiff's overdraft  had  never  been  settled  by  said  plaintiff.  The 
court  further  found  that  the  defendant  was  entitled  to  one-half  of 
the  amount  of  said  overdraft  and  the  interest  added  thereto,  and 
concludes  that  notwithstanding  the  proceedings  in  bankruptcy, 
and  that  the  plaintiff  was  discharged  from  his  personal  liability 
for  the  said  overdraft,  the  defendant  was  entitled  to  a  lien  upon 
the  plaintiff's  interest  in  said  quarter  section  of  land  for  one-half 
the  amount  of  said  overdraft  and  interest,  amounting  to  $963.81, 
and  that  the  defendant  was  entitled  to  a  judgment  that  plaintiff's 
interest  in  said  land  be  sold  to  satisfy  the  said  sum.  It  will  be 
observed  that  the  plaintiff  acquired  the  legal  title  to  the  quarter 
section  of  land  in  payment  of  the  indebtedness  to  the  firm  subse- 
quently to  his  discharge  in  bankruptcy. 
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It  is  contended  by  the  appellant  that  the  overdraft  of  tlie 
plaintiff  due  the  firm  at  the  time  he  was  discharged  in  bankruptcy 
was  provable  in  the  bankruptcy  proceeedings,  and  therefore  was 
barred  by  his  discharge  in  bankruptcy.  It  is  insisted,  however, 
by  the  respondent  in  support  of  the  judgment  of  the  circuit  court 
that,  while  the  plaintiff  may  have  been  personally  discharged  from 
his  liability  by  virtue  of  the  bankruptcy  proceedings,  the  property 
acquired  by  him  subsequently  to  his  discharge  in  bankruptcy  in 
payment  of  a  copartnership  debt  became  the  property  of  the  co- 
partnership, and  the  plaintiff  held  the  legal  title  to  the  same  as 
trustee  for  the  benefit  of  the  firm,  and  that  the  defendant  had  a 
lien  thereon  as  a  copartner  in  the  said  firm  for  the  amount  due  him 
as  such  copartner,  under  the  provisions  of  section  1730  of  our 
Civil  Code,  which  reads  as  follows:  "Each  member  of  a  part- 
nership may  require  its  property  to  be  applied  to  the  discharge  of 
its  debts,  and  has  a  lien  upon  the  shares  of  the  other  partners 
for  this  purpose  and  for  the  payment  of  the  general  balance,  if 
any,  due  to  him."  We  are  of  the  opinion  that  the  defendant  is 
right  in  his  contention,  and  that,  notwithstanding  the  plaintiff 
may  have  been  discharged  from  his  personal  liability  to  pay  the 
same,  the  defendant  nevertheless  is  ,  entitled  to  enforce  his  co- 
partner's lien,  as  against  the  interests  of  the  plaintiff  in  the  co- 
partnership property  for  the  one-half  of  the  amount  of  said  over- 
draft, including  interest.  ,It  will  be  observed  that  by  the  terms  of 
section  1730,  above  quoted,  a  lien  is  created  in  favor  of  each 
partner  as  against  the  share  of  his  copartner  in  the  assets  of  the 
firm.  It  appears  from  the  findings  of  the  court  that  prior  to  the 
commencement  of  this  action  the  defendant  had  instituted  an  action 
against  the  plaintiff  in  which  he  obtained  a  judgment,  adjudging 
that  the  plaintiff  held  the  property  so  conveyed  to  him  as  trustee 
for  the  benefit  of  the  copartnership,  and  adjudging  the  defendant 
to  be  the  owner  of  an  undivided  one-half  thereof.  No  accounting 
seems  to  have  been  had  in  that  action,  but  the  defendant  in  his 
counterclaim  in  this  action  seeks  for  an  accounting,  and,  as  it 
appears  that  he  has  paid  the  said  overdraft  of  the  plaintiff,  he 
claims  to  be  entitled  to  recover  one-half  of  the  amount  of  that 
overdraft   and    interest    from    the    plaintiff   by    enforcing   his    lien 
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against  him  as  such  copartner.  We  are  of  the  opinion  that  under 
the  provisions  of  our  Code  above  quoted  the  defendant  was  given  a 
lien  upon  the  copartnership  property,  and  upon  the  share  held  by 
the  plaintiff  in  this  action  for  the  payment  of  one-half  of  tne 
overdraft. 

The  learned  counsel  for  the  plaintiff  has  cited  a  number  of 
authorities  sustaining  their  contention  that  the  plaintiff  was  dis- 
charged in  the  bankruptcy  proceedings  from  his  liability  on  ac- 
count of  the  said  overdraft.  This  seems  to  be  conceded  by  the 
respondent,  but,  in  the  view  we  take  of  the  case  at  bar,  these 
decisions  are  not  applicable,  for  the  reason  that  the  title  to  the 
property  in  payment  of  the  debt  due  the  copartnership  was  ac- 
quired by  the  plaintiff  subsequently  to  his  discharge  in  bankruptcy ; 
and  hence  we  do  not  deem  it  necessary  to  review  them  and  the 
authorities  cited,  as  to  the  effect  that  a  discharge  in  bankruptcy  of 
one  partner  has  upon  the  other  partner  or  partners  who  are 
solvent.  Upon  the  findings  of  the  court,  which  are  fully  sustained 
by  the  evidence,  the  conclusions  of  the  court  were  clearly  correct 
that  the  defendant  was  entitled  to  a  lien  upon  the  plaintiff's  in- 
terest in  the  said  property  for  one-half  of  the  amount  of  plain- 
tiff's overdraft,  and  its  judgment  that  said  lien  should  be  enforced 
as  against  the  interest  of  the  plaintiff  in  the  one-half  of  the  prop- 
erty was  clearly  right. 

In  the  view  we  have  taken  of  the  case,  we  have  not  deemed 
it  necessary  to  discuss  many  of  the  questions  presented  by  the 
learned  counsel  for  the  appellant,  as  a  discussion  of  these  questions 
is  not  necessary  to  a  final  determination  of  this  case. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 

WHITING,  P.  J.,  taking  no  part  in  this  decision. 


SPAULDIXG  V.  PITTS. 


Only  those  assignments  of  error  discussed  in  appellant's  brief 
will  be  considered  by   the  Supreme   Court. 

An  issue  of  fact  upon  which  tHere  was  a  material  conflict  hav- 
ing been  determined  by  the  jury,  and  the  trial  court  having  refused 
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to  disturb  its  verdict,  the  sufficiency  of  the  evidence  cannot  be  con- 
sidered by  the  Supreme  Court. 

A  buyer,  where  there  has  been  a  breach  of  warranty,  may  re- 
tain the  property  and  sue  for  the  breach,  or  plead  it  in  reduction 
in   an   action   for   the    price. 

(Opinion    filed,    July    8,    1910.) 

Appeal  from  Circuit  Court,-  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  H.  W.  Spaulding  and  others,  copartners,  against 
H.  L.  Pitts.  From  a  judgment  for  defendant  and  an  order  deny- 
ing a  new  trial,  plaintiffs  appeal.     Affirmed. 

Charles  IV.  Broum,  for  appellants.  Schroder  &  Lewis,  for 
respondent. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Pennington 
county.  Action  on  promissory  note  dated  September  lo,  1902, 
due  December  20,  1903,  given  for  a  balance  on  the  purchase 
price  of  a  carriage.  The  defendant,  answering,  denies  the  execu- 
tion of  the  note  sued  on,  alleges  as  a  counterclaim  that  the  plain- 
tiff on  or  about  the  loth  day  of  September,  1902,  offered  to  sell 
the  defendant  a  two-seated  carriage,  with  leather  top,  of  plain- 
tiff's own  make  and  manufacture;  that  plaintiff  warranted  and 
represented  to  defendant  that  said  carriage  was  of  the  very  best 
material  used  in  the  construction  of  that  class  of  vehicles,  and  that 
the  workmanship  thereon  was  first  class,  and  then  and  there 
guaranteed  and  promised  defendant  that,  with  reasonable  usage, 
the  defendant  could  use  and  run  the  same  for  a  period  of  five 
years  without  any  repairs  thereon;  that  defendant,  relying  upon 
said  representations  and  warranty,  then  and  there  purchased  said 
carriage,  and  agreed  to  pay  plaintiff  therefor  the  sum  of  $150,  $75 
in  6  months,  and  75  in  12  months;  that  at  the  time  of  the  sale  and 
warranty  said  carriage  was  poorly  constructed,  of  unsound,  de- 
fective and  worthless  material,  and  workmanship  of  the  poorest 
quality  and  grade,  which  facts  were  well  known  to  plaintiff,  and 
that  because  of  said  unsound  and  defective  material  and  inferior 
workmanship  the  top  of  said  carriage  racked,  warped,  and  broke 
to  pieces,  so  that  the  same  could  not  be  used,  the  bed  spread, 
cracked,  broke,  and  became  worthless,   the  spokes  of   the  wheels 
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cracked  and  broke,  one  of  the  wheels  broke  to  pieces  so  that  a  new 
wheel  had  to  be  purchased  by  defendant  and  substituted  therefor, 
all  of  which  occurred  while  said  carriage  was  being  used  in  a 
careful  and  reasonable  manner  by  defendant  in  traveling  the  pub- 
lic roads  and  highways,  and  while  the  said  carriage  was  being 
kept  in  goo4  condition  and  carefully  housed  when  not  in  use;  tliat 
at  the  time  of  said  warranty  and  sale  said  carriage,  by  reason  or 
the  defects  aforesaid,  was  not  worth  to  exceed  $25;  that  on  or 
about  the  ist  day  of  July,  1903,  the  defendant  paid  plaintiff  the 
sum  of  $75,  with  interest,  in  all  the  sum  of  $81.25,  as  part  of 
the  purchase  price  of  the  carriage;  that  since  the  purchase  of  said 
carriage  defendant  expended  in  money,  labor,  and  time  in  making 
repairs  thereon  the  sum  of  $20,  aggregating  the  sum  of  $101.25 
paid  by  defendant  for  said  carriage,  and  the  repairs  thereon;  that 
defendant  was  injured  and  damaged  in  the  sum  of  $76.25,  and 
prays  a  dismissal  of  plaintiff's  complaint  and  a  judgment  upon  his 
counterclaim  against  the  plaintiff.  Plaintiff  replied  to  this  counter- 
claim. The  issues  were  tried  to  a  jury  and  a  verdict  returnea 
in  favor  of  defendant  and  against  jplaintiff,  assessing  defendant's 
damage  at  $1.  Thereafter  plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  a  judgment  entered  for  defendant  on  the  6th 
day  of  March,  1908,  for  the  sum  of  $1  damages  with  $49.15  costs 
and  disbursements.  From  the  judgment  and  the  order  overruling 
the  motion  for  a  new  trial,  plaintiff  appeals. 

Numerous  assignments  of  error  appear  in  the  record,  the 
most  important  of  which  are  discussed  in  appellant's  brief.  Fol- 
lowing the  practice  of  this  court,  we  shall  consider  only  those 
discussed.  Appellant's  first  contention  is  that  it  appears  by  the 
undisputed  evidence  that  the  defendant  signed  and  made  the  note 
in  question.  The  defendant  in  his  answer  expressly  ''denies  that 
he  ever  made,  executed,  or  delivered  to  plaintiff  or  to  any  one  on 
its  behalf  the  alleged  promissory  note  mentioned  and  described 
in  the  complaint."  The  jury  by  their  general  verdict  found  all 
the  issues  in  favor  of  the  defendant,  including  the  issue  as  to  the 
execution  of  the  note.  Upon  the  trial  the  plaintiff  off'ercd  and 
read  in  evidence  the  depositions  of  three  witnesses,  two  of  whom 
H.   W.    Spaulding  and  E.    H.    Spaulding,   were   residents   of   the 
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state  of  Iowa,  each  of  whom  testified,  in  substance,  that  he  was  a 
member  of  the  plaintiff  firm,,  and  that  the  plaintiff  did  on  Sep* 
tember  lo,  1902,  by  its  authorized  ageirt,  W.  C.  Morgan,  sell  to 
defendant  a  spring  wagon  for  the  sum  of  $150  and  received  in 
settlement  therefor  two  promissory  notes  executed  by  Henry  L. 
Pitts,  defendant  in  this  case,  for  $75  each*  This  evidence  appears 
to  have  been  received  without  objection,  and  the  note  was  offered 
and  received  in  evidence  without  objection.  The  deposition  of 
W.  C.  Morgan,  the  agent  who  sold  the  wagon  to  defendant,  and 
who  wrote  and  received  the  two  promissory  notes  from  defend- 
ant, was  also  offered  in  evidence.  So  far  as  the  record  discloses, 
he  was  asked  no  questions  and  gave  no  testimony  concerning 
the  signing  and  execution  of  the  note  in  suit.  The  deposition  of 
one  Passwater  was  offered  and  received  in  evidence,  who  testi- 
fied that  he  was  a  collector  for  plaintiff  during  the  month  of 
August,  1904;  that  he  was  acquainted  with  defendant  and  met 
him  on  two  occasions,  the  19th  and  the  2Sth  of  August,  1904;  that 
he  wa^  then  collecting  for  plaintiff,  and  called  upon  defendant 
with  reference  to  the  note  which  is  in  controversy ;  that  he  had  a 
conversation  with  defendant  in  which  defendant  denied  his  signa- 
ture to  the  note,  but  that  later  in  the  conversation  defendant 
agreed  to  go  to  Rapid  City  on  the  following  Monday  and  get  a 
draft  in  settlement  of  the  note  and  send  the  same  to  the  witness 
at  Custer  City;  that,  not  receiving  the  draft,  he  returned  to  sec 
defendant  on  -  the  25th  of  August ;  that  defendant  at  that  time 
refused  to  pay  the  note.  No  other  evidence  appears  in  the  record 
on  behalf  of  the  plaintiff  touching  the  issue  raised  by  the  plead- 
ings as  to  the  execution  of  the  note  in  suit.  Defendant  was  sworn 
as  a  witness,  and,  being  shown  the  note  sued  upon,  testified  that  he 
did  give  the  plaintiff  a  promissory  note,  but  that  the  note  marked 
"Exhibit  A"  was  not  the  note  that  he  signed;  that  the  note  whicTi 
he  signed  differed  considerably  from  that  sued  upon;  that  no  in- 
structions were  printed  on  the  note  which  he  signed,  and  that  it 
was  written  in  pencil,  while  the  note  offered  in  evidence  appears 
to  have  been  written  in  ink ;  that  the  note  he  signed  was  simply  a 
note  for  $75  bearing  7  per  cent,  interest,  while  the  note  sued  upon 
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bears  8  per  cent,  interest.  He  further  testified  that  he  saw  the 
note  Exhibit  A  for  the  first  time  a  short  time  after  December  20, 
1903,  and  at  that  time  notified  the  bank  that  it  was  not  his  note. 

The  question  of  the  sufficiency  of  this  evidence  to  sustain  the 
finding  of  the  jury  was  before  the  trial  court  upon  the  motion  for 
a  new  trial,  and  was  passed  upon  when  the  motion  for  a  new  trial 
was  overruled.  That  there  was  a  material  conflict  in  the  evidence 
as  to  the  execution  of  the  note  in  suit  is  plainly  apparent,  and,  that 
the  issue  having  been  determined  by  the  jury  in  favor  of  the  de- 
fendant and  the  trial  court  having  refused  to  disturb  the  verdict  of 
the  jury,  the  question  of  the  sufficiency  of  the  evidence  cannot 
be  considered  by  this  court  upon  appeal.  This  rule  is  so  firmly 
settled  by  many  decisions  of  this  court  we  deem  it  unnecessary  to 
refer  to  them.  The  note  sued  upon  is  in  the  form  of  a  sales  note, 
and   contains   stipulations   concerning   the  attorney's   fees,   and   a 

statement  that  the  defendant  owned  acres  of  land  worth 

$1,000,  on  which  there  is  no  incumbrance ;  that  there  are  no  judg- 
ments against  him,  and  that  he  makes  this  statement  for  the  pur- 
pose of  obtaining  credit ;  and  that  the  ownership  of  the  vehicle  sold 
shall  not  pass  from  the  Spaulding  Manufacturing  Company  until 
fully  paid  for.  It  also  contam's  this  specific  provision:  ''No 
salesman  is  authorized  to  make  any  agreement  not  upon  the  face 
of  this  note  when  made." 

Appellant's  counsel  insists  that  defendant's  denial  of  the  ex- 
ecution of  the  note  sued  upon  was  for  the  express  purpose  of 
avoiding  this  clause  of  the  note  that  he  might  plead  and  prove  the 
express  warranty  alleged  to  have  been  made  by  the  plaintiflF's  agent 
at  the  time  of  the  sale.  An  examination  of  defendant's  counter- 
claim makes  it  entirely  clear  that  the  warranty  pleaded  was  not  an 
implied,  but  an  express,  warranty,  alleged  to  have  been  made  at 
the  time  of  the  sale.  Upon  the  trial  appellant  objected  to  evi- 
dence to  prove  the  express  warranty  pleaded,  on  the  ground  that, 
under  the  provision  contained  in  the  sales  note,  the  defendant  was 
precluded  from  oflFering  evidence  of  any  warranty  not  contained  in 
the  written  contract.  Under  the  finding  of  the  jury  that  the  de- 
fendant did  not  execute  the  note  containing  this  provision  as  to  the 
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authority  of  an  agent,  this  contention  cafnnot  be  sustained,  for  the 
simple  reason  that  by  such  finding  the' 'clause  of  the  note  relied 
upon  was  eliminated*  from  the  case.  The-  record  discloses  that  the 
defendant  had  paid  a  part  of  the  purchase  price  of  the  vehicle,. and 
had  retained  possession  and  used  the  «ame  from  the  time  of  its 
purchase  to  the  beginning  of  this  action.  Appellant  contends  that 
by  these  acts  the  defendant  waived  any  defects  which  may  have 
existed,  and  had  become  estopped  to  assert  a  breach  of  the  war- 
ranty. This  contention  is  based  upon  the  proposition  that  the- de- 
fendant cannot  counterclaim  for  damages  for  a  breach,  of  war- 
ranty in  an  action  for  the  purchase  price,  except  under  such  cir^ 
cumstances  as  would  give  him  the  right  to  rescind  the'contraict  and 
return  the  carriage,  and  that,  by  accepting  and  retaining  -the  car- 
riage, the  defendant  has  waived  his  right  to  rescind  the  contract  of 
sale.  To  sustain  this  contention,  appellant  cites  Acme,  etc.,  Col 
v.  Barkley,  22  S.  D.  458,  118  N.  W.  690,  decision  by  this  court. 
That  case  is  not  authority  for  the  proposition  contended  for.  In 
that  case  the  court  says:  "Defendant  further  pleads  what  was 
evidently  intended  as  a  counterclaim  for  damages  for  the  alleged 
breach  of  this  warranty.  Although  denominated  as  a  counter- 
claim it  fails  to  contain  some  of  the  usual  and  necessary  allega- 
tions of  such  a  counterclaim  under  our  statute;  there  being  no 
allegation  of  what  the  value  of  the  machine  would  have  been  if  as 
warranted.  This  same  paragraph  contains  certain  allegations  of 
damages  which  were  in  no  way  relied  upon  during  the  trial; 
but  the  trial  appears  to  have  been  conducted  solely  upon  that  part 
of  this  paragraph  which  attempts  to  allege  the  ordinary  damages 
for  breach  of  warranty,  to-wit,  the  diiference  between  the  value 
of.  this  machine  as  it  was  and  its  value  if  it  had  been  as  war- 
ranted." It  will  be  observed  in  that  case  the  defendant  sought 
to  recover  damages  under  a  written  warranty  which  provided  that, 
if  the  machine  "cannot  be  made  to  fulfill  the  warranty;  he  shall 
return  it  to  the  place  where  received,  free  of  charge,  and  in  as 
good  condition  as  when  received,  and  a  new  machine  will  be 
given  in  its  place,  or  the  notes  and  money  will  be  refunded." 
"This  case  was  tried  evidently  upon  the  theory  that  the  machine 
company  waived  its  right  to  notice  by  the  fact  that  its  agent  was 
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present  at  the  starting  of  the  machine,  and  oS  and  on  for  a 
few  days  thereafter,  and  that  the  plaintiff  waived  its  right  to  such 
an  extent  that  the  defendant  had  a  right  to  counterclaim  for  any 
breach  of  the  conditions  of  the  warranty  without  being  required  to 
abide  by  the  remedy  provided  for  in  said  warranty,  to-wit,  the 
rescission  of  the  contract  and  the  return  of  the  machine.  We  do 
not  at  ^his  time  give  smy  opinion  on  the  question  as  to  whether 
the  defendant  could  under  any  circumstances  be  freed  from  his 
duty  to  rescind  and  have  a  right  to  resort  to  a  counterclaim  for 
damages ;  but  We  do  not  believe  that,  if  he  had  such  right,  he  could 
take  advantage  of  it  except  under  facts  which  would  have  given 
him  the  right  to  rescind  the  contract  and  return  the  machine." 
The  court  further  says:  "This  machine  worked  satisfactorily  up 
to  the  time  it  was  twisted  out  of  shape  in  the  flax  field.  If  this 
injury  to  the  machine  was  from  any  defect  in  the  machine,  and  it 
was  not  shown  that  it  was,  then  if  the  defendant  considered  this  a 
breach  of  warranty,  if  his  rights  had  not  already  been  lost  by 
lapse  of  time,  he  was  bound  within  a  reasonabk  time  to  give  the 
payee  of  the  note  notice  that  the  machine  was  not  up  to  the  war- 
ranty, and  give  the  company  an  opportunity  to  comply  with  Its 
obligation  under  said  warranty."  The  court  expressly  declines  to 
decide  whether,  when  the  warranty  provides  for  a  return  of  the 
property  on  a  failure  of  the  warranty,  the  purchaser  may  under 
any  circumstances  be  entitled  to  resort  to  a  counterclaim  for  dam- 
ages, instead  of  returning  the  property.  It  is  entirely  clear,  there- 
fore, that  the  court  did  not  hold  that  damages  for  a  breach  of 
warranty  could  only  be  recovered  under  such  circumstances  as 
would  warrant  a  rescission  of  the  sale  and  a  return  of  the  prop- 
erty. 

The  Supreme  Court  of  California  under  statutes  identical 
with  our  own  in  the  case  of  Browning  v.  McNear,  145  Cal.  272, 
78  Pac.  722,  says:  "It  is  the  law  of  this  state,  as  it  is  generally 
elsewhere,  that  where  there  is  a  warranty,  and  it  is  discovered  after 
delivery  that  there  has  been  a  breach  thereof,  the  vendee  may  re- 
tain the  property  and  bring  an  action  for  the  breach  of  the  war- 
ranty, or  may  plead  the  breach  in  reduction  of  damages  in  an 
action  brought  by  the  vendor  for  the  purchase  money.     Snow  v. 
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Holmes,  71  Cal.  142,  149  (11  Pac.  856] ;  Pdhemus  v.  Heiman,  45 
Cal.  573,  579."  In  First  National  Bank  v.  Hughes  (Cal.)  46 
Pac.  272,  the  court  said :  "The  sale  in  this  case  had  been  consum- 
mated for  years,  and  was  not  open  to  rescission.  If  there  was  a 
breach  of  the  warranty,  and  defendant  suffered  damages  thereby, 
he  is,  upon  proper  pleadings,  e^ptitled  to  deduct  the  same  from 
plaintiff's  recovery  upon  it  appearing  that  plaintiff  is  not  an  in- 
nocent purchaser  for  value  before  maturity." 

We  find  no  error  in  the  record,  and  the  judgment  and  order  of 
the  trial  court  are  affirmed. 


CITY -OF  PARKER   v.   TURNER   COUNTY. 
(Opinion   filed,   July    19,    1910.) 

Appeal  from  Circuit  Court,  Turner  County.  Hon.  E.  G. 
Smith,  Judge. 

Action  by  the  City  of  Parker  against  Turner  County.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Judgment  modified. 

L.  L.  Fleeger,  for  appellant.  Jones  &  Jones,  for  respondent. 

PER  CURIAM.  The  issues  in  this  action  are  the  same  as 
those  in  City  of  Centerville  v.  Turner  County,  23  S.  D.  424,  122 
^-  ^^''  35o»  25  S.  D.  300,  126  N.  W.  605.  The  judgment  hercii? 
is  modified,  with  directions  to  proceed  as  indicated  therein. 

HANEY,  J.,  dissenting.  SMITH,  J.,  taking  no  part  in  the 
decision. 


MONSON  et  al.  v.  HENRY. 

Evidence  in  an  action  to  hold  defendants  liable  on  checks  held 
insufficient  to  connect  defendant  therewith,  either  as  maker,  payee, 
indorser,  or  Indorsee,  and  to  disclose  no  circumstances  showing  a  li- 
ability  thereon. 

(Opinion    filed,    July    19,    1910.) 

Appeal  from  Circuit  Court,  Marshall  County.  Hon.  J.  H. 
McCoy,  Judge. 

Action  by  W.  A.  Monson  and  another,  copartners,  against 
H.  E.  Henry.  Judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Byron  Abbott,  for  appellant. 
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SMITH,   J.     This   is    an   appeal   from    the   circuit   court    of 
Marshall  county.     Plaintiif  alleges  that  on   the  20th  day  of  Oc- 
tober, 1904,  the  defendant  by  his  agent,  Johnson,  purchased  of  the 
plaintiff  52  steers,  weighing  51,560  pounds,  at  an  agreed  price  of 
$2.60  per  hundred;  that  the  defendant  caused  his  agent,  Johnson, 
to  give   in  payment  for  said   steers  said  Johnson's   check   in   the 
sum   of   $50   on    the    First    National    Bank,  of    Britton,    and    his 
further  check    for   the   sum   of   $1,291.34,   payable   at    said   bank; 
that  the  defendant  agreed  to  deposit  in  the  name  of  his  agent, 
Johnson,  in  said  bank,  a  sufficient  amount  of  money  to  cover  said 
checks ;  that  the  plaintiff  received  from  said  bank  on  account  of  the 
payment  of  said  checks  the  sum  of  $1,187.34;  that  thereafter  the 
checks  were  protested  at  the  request  of  the  bank  of  Britton,  and 
that,   by   reason  of  the  nonpayment  of  the   said   checks   and   the 
cost   of   protesting    same,    plaintiffs    were    compelled    to    pay    the 
sum  of  $117.87;  that  the  defendant,  Henry,  received  from  John- 
son, his  agent,  the  52  steers  purchased  of  plaintiff,  and  sold  the 
same  and  received  the  proceeds  thereof.     Defendant  pleads  a  gen- 
eral denial.    It  will  be  observed  from  these  allegations  of  the  com- 
plaint that  the  plaintiffs  seek  to  hold  the   defendant  liable   upon 
these  checks,  and  founded  their  action  directly  for  an  unpaid  por- 
tion of  the  checks  themselves.     Upon  the  trial,  the  plaintiffs  of- 
fered  in    evidence   the    two  checks    referred    to,    which   were    ob- 
jected to  by  defendant  for  the  reason  **that  they  have  no  bearing 
on  the  merits  of  the  case,  and   not  in  any  way  tending  to  bind 
defendant,"    which    objection    was    overruled,    and    defendant    ex- 
cepted, the  plaintiff  then  stating  to  the  court  that  the  connection 
of  the  defendant  with  the  checks  would  be  shown  later  on  in  the 
case.     At  the  close  of  all  the  evidence,  the  court  directed  a  verdict 
in  favor  of  plaintiffs,  to  which  the  defendant  excepted  and  this  is 
assigned  as  error.     Whether  there  was  error  in  this  ruling  there- 
fore necessarily  depends  upon  whether  the  evidence  offered  by  the 
plaintiffs  to  connect  defendant  with  the  checks  was  of  such  char- 
acter as  to  show  a  liability  on  the  part  of  defendant,   upon  the 
checks   themselves.     This    renders    necessary   a  brief   examination 
of  the  evidence  introduced  at  the  trial.     Johnson  was  called  as  a 
witness  on  behalf  of  plaintiffs,  and  testified,  in  substance,  that  his 
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business  was  that  of  buying  and  selling  cattle;  that  he  knew  Mon- 
son  Bros,  and  Henry,  the  defendant;  that  about  the  20th  of 
October,  1904,  he  bought  75  head  of  cattle  from  Monson  Bros., 
25  head  of  which  belonged  to  a  farmer  and  the  rest  to  Monson 
Bros.;  that  he  made  the  deal  for  the  cattle  at  about  that  date 
and  made  a  payment  of  $50  on  the  purchase  price ;  the  cattle  were 
delivered  on  the  22d  or  23d  of  October,  and  on  that  date  he  set- 
tled with  Monson  Bros,  by  a  check.  Exhibit  i,  for  $1,291.34;  that 
prior  to  buying  the  cattle  he  had  no  conversation  with  the  de- 
fendant Henry;  that,  after  purchasing  the  cattle  and  paying  the 
$50  on  the  purchase  price,  he  telephoned  Henry,  who  was  then  in 
North  Dakota,  telling  him  he  had  bought  the  cattle,  and  asked  him 
to  protect  this  check  for  $1,291.34;  that  he  told  Henry  about  the 
checks,  and  the  conditions  upon  which  he  bought  the  cattle,  and 
Henry  said  it  was  all  right;  that  the  cattle  were  delivered  to  him 
at  the  time  he  gave  the  check  for  $1,291.34,  and  he  drove  the  cat- 
tle to  Britton,  where  they  were  turned  over  to  and  shipped  by 
Mr.  Henry;  that  Henry  never  paid  him  anything  for  the  cattle, 
and  he  never  received  any  of  the  proceeds  obtained  from  their 
sale;  that  he  asked  Mr.  Henry  to  order  the  cars  and  get  ready  for 
the  cattle,  and  that  Henry  said  he  would  order  the  cars  that  night ; 
that,  if  any  amount  was  paid  on  these  checks,  the  defendant  Henry 
paid  it,  and  it  was  not  paid  out  of  witness'  fund  at  the  bank.  On- 
cross-examination  witness  stated  that  at  the  time  he  telephoned 
Henry  he  asked  him  to  take  care  of  "my  check;"  that,  when  he 
bought  the  cattle,  he  bought  for  Mr.  Henry;  that,  when  he  gave 
the  check  for  $50,  he  was  buying  for  himself;  that  the  check  (Ex- 
hibit i)  was  not  paid  because  the  Monsons  did  not  deliver  the 
cattle  according  to  the  agreement;  that  all  the  proceeds  from  the 
cattle  went  to  pay  the  Monsons,  and  he  did  not  receive  any  of  it; 
that  Mr.  Henry  and  himself  both  instructed  the  cashier  of  the 
bank  not  to  pay  the  check;  that,  when  he  purchased  the  cattle  of 
Monson,  he  exepected  to  turn  them  over  to  Mr.  Henry;  that  he 
had  bought  cattle  for  Mr.  Henry  both  before  and  after  this  time, 
and  had  acted  as  Mr.  Henry's  agent  in  buying  cattle;  that  he  did 
not  have  enough  money  in  the  bank  to  meet  these  checks,  and  ex- 
pected Mr.  Henry  to  take  care  of  them. 
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The  defendant,  Henry,  testified  that  he  was  acquainted  with 
Johnson  and  the  Monsons;  that  (xi  the  :?oth  of  October,  19041 
Johnson  called  him  up  and  bad  a  conversatioo  with  him  over  the 
phone,  in  which  J<Anson  stated  he  had  bought  three  car  loads  of 
catde  from  the  Monsons,  and  wanted  to  know  if  he  would  protect 
the  checks ;  that  he  askfid  Johnson  how  the  cattle  were  bought,  and 
that  Johnson  told  him;  that  he  asked  him  if  he  did  not  think  that 
they  were  pretty  high,  and  Johnson  told  him  he  had  got  a  pretty 
good  shrink  on  them;  that  they  were  to  be  yarded  at  night  and 
sent  to  McDougall's  ranch  and  weighed  without  feed  or  water,  anil 
the  witness  said,  if  the  cattle  were  bought  that  way,  they  were 
all  right,  and  that  he  would  help  him  out  in  the  matter;  that 
Johnson  asked  the  witness  if  he  would  see  to  ordering  the  cais  and 
that  the  witness  did  order  the  cars  in  which  to  ship  the  cattle; 
that  the  shipm^Nit  was  made  in  his  name,  because  he  had  agreed  to 
look  after. Johnson's  checks;  that  the  entire  proceeds  of  this  bunch 
of  cattle  less  $50  was  applied  on  the  check  (Exhibit  i),  being  the 
check  for  $1,291.34;  that  at  the  time  Johnson  purchased  the  cattle 
there  were  no  business  relations  existing  between  himself  and 
Johnson;  that  he  had  had  no  conversation  with  Johnson  prior  to 
the  purchase  of  the  cattle,  and  that  Johnson  was  not  working  for 
him  at  that  time. 

Upon  the  trial,  one  Phelps  was  called  as  a  witness  on  behalf  of 
plaintiff  to  testify  to  certain  conversations  with  the  defendant, 
Henry,  in  which  Henry  was  alleged  to  have  admitted  his  liability 
upon  these  checks.  The  defendant,  Henry,  in  his  evidence  ab- 
solutely denied  the  statements  of  Phelps  as  to  these  admissions. 
The  evidence,  thus  briefly  summarized,  is  the  only  evidence  m 
the  record  tending  to  connect  the  defendant,  Henry,  with  the 
check  upon  which  this  action  was  founded,  and  the  only  question 
before  us  upon  this  record  is  whether  the  court  erred  in  receiving 
in  evidence  (Exhibiti)  the  check  sued  upon,  and  whether  such 
check  under  the  circumstances  disclosed  in  this  record  became  in 
any  manner  binding  upon  the  defendant.  The  defendant  was  nei- 
ther maker,  payee,  indorser,  or  indorsee  of  this  check,  and  the 
evidence  wholly  fails  to  establish  the  allegations  of  the  complaint 
that  the  defendant  agreed  to  deposit  money  in  the  name  of  his 
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ag€nt,  Johnson,  in  the  First  Natiomal  Bank  of  Britlion  to  honor 
said  checks. 

It  appears  to  us  tha4:  the  trial  court  must  hav€  proceeded 
upon  the  theory  that  the  real  que«tiofi  presented  for  determination 
was  whether  the  defendant,  Henry,  was  liable  to  the  Monsons  for 
an  unpaid  portion  of  the  purchase  money  of  the  csittle.  If  this 
were  the  real  question^  we  should  not  be  prepared  to  say  that 
the  direction  of  the  verdict  for  plaintiff  at  the  close  of  all  the  evi- 
dence was  erroneous,  for  the  reason  that  the  testimoney  of  the 
witness  Johnson  and  of  the  defendant  Henry,  himself,  is  of  such 
nature  as  that  the  court  or  jury  might  be  justified  in  reaching  a 
conclusion  that  the  cattle  were  in  fact  bought  by  Johnson  as  the 
agent  of  the  defendant  Henry,  and  that  there  remained  an  unpaid 
portion  of  the  purchase  price.  But  this  is  not  the  real  question 
arising  under  the  assignment  of  error.  The  vital  question  is 
whether  this  testimony  is  of  such  character  as  to  connect  the  de- 
fendant with  the  check  and  render  him  liable  upon  the  same,  and 
discloses  such  circumstances  as  would  show  a  liability  upon  this 
written  instrument  or  check  itself.  We  are  constrained  to  be- 
lieve that  no  such  liability  is  shown  by  this  evidence,  and  that 
the  court  erred  in  directing  a  verdict  for  plaintiff.  Upon  this  rul- 
ing alone  we  are  of  opinion  that  a  new  trial  should  be  awarded  the 
defendant. 

McCOY,  J.,  took  no  part  in  this  decision. 


WENTZEL  et  al.  v.  CLAUSSEN  et  al. 

Evidence  in  a  boundary  line  case  affecting  an  entire  township 
held  to  show  overwhelmingly  that  many  of  the  original  government 
mounds  and  pits  located  within  the  township  lines  were  still  visible; 
that,  though  the  others  had  become  obliterated,  yet,  in  view  of  the 
proof  of  their  former  location  as  shown  by  "calls,"  fences,  highways, 
groves,  etc.,  few,  if  any,  of  such  mounds  had'  been  "lost";  that,  if 
any  had  beoome  "lost",  they  could  have  readily  been  located  by 
measuring  from  visible  mounds  or  from  restored  "obliterated" 
mounds. 

Haney,  J.,  dissenting. 

(Opinion    filed,    July   19,    1910.) 
Appeal  from   Circuit  Court,   Douglass   County.     Hon.   E.   G. 
Smith,  Judge. 
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Action  by  Joseph  Wentzel  and  others  against  Isaac  Claussen 
and  another.  From  a  judgment  for  plaintiffs  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.     Reversed. 

French  &  Orvis,  for  appellants.  Wanser  &  Dillon,  for  re- 
spondents. 

WHITING,  P.  J.  This  action  was  brought  to  determine 
the  title  to,  and  recover  damages  for  withholding  possession  of,  ^ 
certain  strip  of  land  comprising  some  20  acres  which  the  plaintiffs 
claim  was  a  part  of  the  S.  %  of  section  7  in  a  certain  township, 
and  which  defendants  claim  was  a  part  of  the  N.  %  of  section  18 
in  said  township.  It  was  the  claim  of  the  plaintiffs  that  the  orig- 
inal government  section  and  quarter  corners,  except  on  township 
lines,  had  all  become  "lost"  in  this  township,  and  that  upon  a  re- 
survey  being  made  to  establish  such  "lost"  corners,  which  resurvcy 
it  is  claimed  and  may  be  conceded  was  made  as  required  in  case 
of  lost  corners,  the  corners  were  so  located  as  to  show  them  en- 
titled to  the  relief  asked  for.  It  is  the  claim  of  defendants  that 
many  of  the  original  government  section  and  quarter  comers  were 
still  at  time  of  trial  of  action  clearly  visible,  and  that,  while  some 
of  the  corners  had  become  "obliterated,"  there  were  none  that  had 
become  *'lost."  The  cause  was  tried  to  a  court  and  jury.  The 
jury  reported  findings  to  the  effect  that  the  corners,  not  on 
township  lines,  had  become  "lost."  The  court  adopted  these  find- 
ings and  entered  conclusions  and  judgment  in  favor  of  plaintiffs. 
A  new  trial  having  been  denied,  defendants  have  appealed  to  this 
court  from  such  judgment  and  order  denying  a  new  trial. 

The  resurvey  of  this  township  was  the  work  of  one  Van 
Antwerp,  who  had  been  employed  by  the  authorities  of  said  town- 
ship to  locate  the  section  and  quarter  corners  therein.  At  that 
time  this  township  had  been  settled  some  25  years,  and  roads  had 
been  established,  supposedly  on  the  section  lines,  fences  built  to 
agree  with  such  highways,  in  some  places  the  roads  had  been 
worked,  and  also  groves  had  been  set  out  along  such  roads.  Ac- 
cording to  the  testimony  of  Van  Antwerp,  he  was  unable  to  find 
any  mounds  inside  of  the  township  lines  that  he  considered  gov- 
ernment mounds.     He  inquired  of  the  settlers  to  try  and  ascertain 


Digitized  by 


Google 


1910.] 


WENTZEL  et  al  v.  CLAUSSEN  et  al. 


91 


the  location  qf  such  government  mounds  and  was  unable  to  locate 
same.  He  concluded  that  such  mounds  were  lost,  and.  he.  then 
proceeded,. according  to  the  established  rules,  to  locate  the  section 
and  quarter  corners  throughout  the  township.  This  locating  was 
done  by  running  direct  lines  from  section  corners  on  south  to  cor- 
responding comers  on  north  side  of  township,  and  by  running  lines 
from  the  section  comers  on  east  »side  of  township  to  corresponding 
corners  on  west  side,  the  intersections  of  the  lines  thus  marking 
the  section  corners.  From  these  section  corners  he  located  the 
quarter  section  corners.  For  the  purpose  of  showing  the  difference 
between  the  location  of  the  corners  as  shown  by  the  roads,  etc.,  and 
those  located  by  the  resurvey,  we  attach  hereto  an  exhibit. 


Upon  this  exhibit  the  unbroken  lines  show  lines  of  resurvey, 
the  broken  lines  the  corners  recognized  by  roads,  fences,  trees,  etc' 
While  only  one  lin^  each  way  across  the  township  is  shown,  it  is 
readily  seen  that  the  final  judgment  in  this  case  aflFects  the 
owners  of  every  government  division  of  the  township. 

Conceding  that  the  resurvey  was  made  correctly,  providing  a 
resurvey  was  permissible,  the  sole  question  before  us  is  whether, 
under  the  evidence,  it  appears  that  the  government  corners  were 
*'lost."  Unless  such  corners  were  **lost,"  there  could  rightfully  be  no 
resurvey,  and,  if  only  part  were  lost,  the  resurvey  could  only  be  had 
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to  locate  such  as  were  lost.  No  question  could  he  raised  as  to  the 
qualifications  of  the  witness  Van  Antwerp  as  a  practical  surveyor. 
Upon  the  trial,  without  the  calling  of  any  other  witnesses  to 
prove  that  the  government  comers  within  the  township  lines  had 
beconje  *'lost/'  Van  Antwerp  was  allowed  to  testify  that  he  had 
inquired  of  the  settlers  as  to  location  of  the  original  corners, 
though  he  could  not  give  the  name  of  a  settler  consulted  by  him; 
that  he  had  examined  certain  mounds  and  pits  claimed  by  the  de- 
fendants to  mark  some  of  the  corners;  and  that  in  his  opinion  the 
government  corners  were  "lost."  Then  his  testimony  as  to  rc- 
survey  was  received.  A  copy  of  the  government  field  notes  was 
received  in  evidence.  Van  Antwerp's  resurvey  does  not  agree  with 
such  field  notes.  Sucla  field  notes  contain  several  "calls,"  giving 
distance  from  corners  to  natural  runways.  'Van  Antwerp's  re- 
survey  does  not  agree  with  such  "calls."  Van  Antwerp  testified 
that  he  had  no  doubt  that  government  mounds  had  been  erected 
by  the  surveyors  at  the  several  corners.  There  was  no  evidence 
as  to  the  date  of  the  survey  of  township  lines,  but  the  field  notes 
show  that  the  interior  lines  were  surveyed  in  November,  1867. 
A  witness  called  in  rebuttal  by  the  plaintiffs  testified  that  he  was 
a  chainman  on  this  1867  survey,  and  that  all  the  government 
mounds  and  pits  were  placed  according  to  the  survey.  There 
therefore  can  be  no  question  but  that  at  each  one  of  the  section 
and  quarter  corners  there  were  placed  in  1867  a  mound  and  pits. 
It  was  admitted  by  Van  Antwerp  that  he  found  certain  mounds 
and  pits,  but  he  claimed  they  were  so  constructed  that  they  did 
not  comply  with  the  government  rules,  and  that  in  his  opinion 
they  were  not  made  by  the  government  surveyors.  Certain  of  the 
mounds  and  pits  found  on  the  township  line  and  claimed  by  Van 
Anwerp  to  be  original  mounds  and  pits  were  apparently  in  a  con- 
dition the  same  as  or  similar  to  that  of  some  of  the  interior 
mounds  and  pits  rejected  by  him. 

The  plaintiffs  called  one  Manback  as  a  witness,  and,  without 
his  testimony,  there  would  in  our  opinion  be  no  proof  that  the 
original  corners  were  "lost."  He  claimed  that  in  the  year  1880 
he  was  engaged  in  locating  settlers  in  this  township,  which  town- 
ship was  at  that  time  wholly  unsettled,  that  he  was  unable  to  find 
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any  government  mounds  within  the  interior  of  the  township,  that 
with  a  small  compass  to  get  directions,  and  a  buggy  wheel  to 
measure  distances,  he  had  not  eariler  than  fall  of  1880  located  the 
various  corners  and  dug  pits  and  erected  mouftds  to  mark  same; 
and  it  is  his  claim  and  the  theory  of  respondents  that  it  was 
these  corners  so  marked  that  were  taken  by  the  settlers  as  the 
true  comers,  by  which  corners  roads  were  laid,  fences  built,  and 
groves  set  out.  This  witness  admits  that  he  represented  such 
corners  as  the  government  corners.  There  are  many  things  to 
discredit  this  witness.  The  mere  statement  that  he  willfully  misled 
the  settlers  whom  he  located  is  enough  to  throw  suspicion  upon 
his  words.  Common  experience  here  in  this  prairie  country  must 
convince  any  reasonable  man  of  the  absolute  improbability  that  all 
these  government  mounds  had  become  effaced,  especially  when 
most  of  the  township  mounds  remained,  though  such  township 
mounds  were  erected  first.  Furthermore,  the  evidence  on  the  part 
of  the  defense  given  by  several  old  settlers  who  came  as  early  as 
i88a,  and  part  of  whom  were  located  by  the  witness  Manback, 
shows  that  the  mounds  they  found  and  which  were  in  some  in- 
stances pointed  out  to  them  by  Manback  were  overgrown  with 
grass  and  grass  had  even  overgrown  the  bottom  of  the  pits.  The 
witness  Van  Antwerp  in  locating  the  township  line  mounds  and 
pits  seemed  to  put  considerable  weight  upon  the  fact  that  he  found 
them  in  the  centers  of  traveled  roads,  that  section  corners  on  such 
lines  were  at  intersections  of  roads,  that  fences  had  been  built  in 
accordance  with  such  location  of  corners.  These  were  matters 
which  he  had  a  right  to,  and  it  was  his  duty  to  take  into  con- 
sideration in  determining  whether  the  mounds  he  found  were  the 
government  mounds,  but  he  entirely  rejected  similar  evidence  m 
relation  to  mounds  within  the  township  limits.  The  mounds  which 
the  witness  on  behalf  of  the  defense  testified  to  as  being  the 
mounds  found  in  the  year  1882  were  located  where  the  highways 
had  been  established,  fences  had  been  built  in  accordance  with 
same,  and  groves  in  some  instances  had  been  set  out  along  the 
highways  connecting  such  corners.  The  evidence  of  the  defense 
showed  that  with  one  or  two  exceptions  "calls"  noted  on  the  field 
notes  agreed  with  the  lines  claimed  by  the  defense,  while  there  was 
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no  evidence  that  the  same  was  true  as  regards  the  lines  claimed 
by  the  plaintiffs,  and  it  clearly  appears  that  measuring  on  the  lines 
claimed  by  plaintiffs  the  "calls"  would  not  have  been  anywhere 
near  where  located  in  the  field  notes. 

To  our  minds  the  evidence  was  overwhelming  to  prove  that 
many  of  the  original  government  mounds  and  pits  located  within 
the  township  lines  were  still  visible;  that  though  the  others  had 
become  obliterated,  yet,  in  view  of  the  proof  of  their  former  loca- 
tion as  shown  by  "calls,"  fences,  highways,  groves,  etc.,  few,  if 
any,  of  such  mounds  had  been  "lost";  that,  if  any  had  become 
"lost,"  they  could  have  readilly  been  located  at  their  true  location 
by  measuring  from  the  visible  mound  or  from  restored  "obliter- 
ated" mounds.  Certainly  where  people  for  20  or  more  years  have 
recognized  lines  as  the  true  boundaries  throughout  a  whole  town- 
ship, there  must  be  most  satisfactory  proof  that  the  government 
corners  have  become  absolutely  "lost,"  as  distinguished  from 
"obliterated,"  before  it  will  be  allowed  the  township  authorities 
or  private  parties  to  institute  a  new  survey  and  locate  corners 
throughout  a  township  at  points  clearly  not  where  the  original  cor- 
ners were  located. 

The  judgment  of  the  trial  court  and  order  denying  a  new 
trial  are  reversed. 

HANEY,  J.,  dissenting.  CORSON,  J.,  concurs  in  the  result. 
SMITH,  J.,  not  sitting. 


FARRAR  et  al.  v.  YANKTON  LAND  &  INVESTMENT 

CO.  ef  al. 

Where  the  bill  of  exceptions  has  been  stricken  out  and  no  errors 
appear  in  the  record  proper,  or  that  do  not  require  support  from 
a  bill  of  exceptions,  the  Judgment  will  be  affirmed. 

(Opinion   filed,    July    22,    1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  John  J.  Farrar  and  another,  coportners.  against  the 
Yankton  Land  &  Investment  Company,  a  corporation,  and  others. 
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From  a  judgment  for  plaintiffs  and  an  order  denying  a  new  trial, 
defendant  appeal.     Affirmed. 

Se,  also  23  S.  D.  525,  122  N.  W.  585. 

Harry  Kunkle,  for  appellants  Yankton  Land  &  Investment 
Co.,  Taylor  and  Loffler.  Gcmhle,  Tripp  &  Holtnan,  for  appellants 
Stockwell  &  Lusk.    Charles  W.  Brown,  for  respondents. 

WHITING,  P.  J.  This  appeal  was  taken  to  the  April,  1909, 
term,  and  during  said  term,  upon  motion  of  the  respondents,  the 
purported  bill  of  exceptions  appearing  upon  the  record  on  this 
appeal,  was  stricken  from  such  records.  Thereafter,  upon  the 
petition  of  the  appellants,  this  court  at  the  October,  1909,  term, 
granted  an  order  directing  that  upon  payment  by  appellants  of 
certain  terms  therein  mentioned  the  record  herein  should  be  re- 
turned to  the  trial  court  *'for^  the  purpose  of  allowing  appellants 
to  apply  to  that  court  for  an  order  to  enlarge  the  time  in  which 
a  bill  of  exceptions  or  statement  of  the  case  may  be  settled;  to 
settle  a  bill  or  statement  if  that  court  in  its  discretion  shall  so 
order,"  etc. 

The  appellants  having  failed  to  pay  said  terms  or  take  any 
further  steps  herein;  upon  the  petition  of  the  respondents,  an 
order  to  show  cause  issued  from  this  court  requiring  the  ap- 
pellants to  show  cause  why  the  appeal  herein  should  not  be  heard 
on  its  merits  and  the  last  order  above  held  for  naught,  and  the 
judgment  of  the  trial  court  affirmed  without  further  showing  or 
proceedings.  The  appellants  wholly  failed  to  answer  such  order  to 
show  cause,  and,  it  appearing  that  the  respondents  are  entitled  to 
a  decision  from  this  court  upon  the  record  as  it  now  appears 
herein,  and  there  being  no  errors  claimed  except  'such  as  arc 
based  upon  matters  appearing  only  in  said  purported  bill  of  ex- 
ceptions, the  judgment  of  the  trial  court,  and  the  order  denying 
a  new  trial  are  affirmed. 

SMITH  and  McCOY,  JJ.,  taking  no  part  herein. 


TUTTLE  V.   TUTTLE. 


The  Supreme  Court  may  require  the  payment  of  temporary  ali- 
mony and  suit  money  pending  an  appeal  by  a  husband  from  the  al- 
lowance of  permanent  alimony,  that  part  of  the  decree  granting  the 
divorce  not  being  questioned,  and  is  not  without  the  power  to  do  so 
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on  the  theory  that^  the  i>ftrt  of  the  decree  granting  the  divorce  not 
being  appealed  from,  it  is  a  verity,  and  that,  therefore,  at  the  time  of 
the   appeal   the  parties   had   ceased    to   be   husband   and   wife. 

(Opinion   filed,   July    22,    1910.) 

Action  for  divorce  by  Anna  F.  Tuttle  against  Edmund  L. 
Tuttle.  PlaintifJf  having  obtained  a  decree,  defendant  appealed 
from  the  allowance  of  alimony,  and  thereafter  plaintiff  procured  an 
order  to  show  cause  requiring  defendant  to  show  why  he  should 
not  pay  temporary  alimony  and  suit  money  pending  the  appeal. 
Relief  prayed  for  granted. 

A.  W.  Wilmarth,  for  appellant.  W.  A,  Lynch  and  Gardner, 
Fairbank  &  Churchill,  for  respondent. 

WHITING,  P.  J.  This  action  was  brought  by  the  plaintiff 
to  obtain  a  decree  of  divorce  from  the  defendant.  The  trial  court 
granted  the  divorce  as  prayed  for,  and  also  granted  plaintiff  a 
certain  amount  as  permanent  alimony.  Being  dissatisfied  with  that 
portion  of  the  decree  fixing  the  amount  of  alimony  and  the  times 
for  the  payment  of  same,  the  plaintiff  has  appealed  to  this  court 
from  that  portion  of  the  decree.  The  appellant  having  presented 
to  this  court  a  showing  that  she  is  absolutely  without  means  to 
prosecute  this  appeal  or  to  support  herself  pending  this  appeal, 
and  to  the  effect  that  the  respondent  is  worth  some  $16,000,  an 
order  to  show  cause  issued  from  this  court  requiring  the  respond- 
ent to  show  cause,  if  any  there  be,  why  this  court  should  not  re- 
quire him  to  pay  appellant  alimony  and  suit  money  on  this  appeal 
in  such  5ums  as  to  this  court  might  seem  equitable.  Upon  the 
return  of  such  order  the  respondent  did  not  question  the  state- 
ment of  appellant  regarding  her  financial  condition  and  that  of 
respondent,  but  respondent  set  forth  certain  matters  which  he 
claims  show  that  this  appeal  is  not  brought  in  good  faith,  and  the 
respondent  also  questions  the  jurisdiction  of  this  court  to  grant 
the  relief  prayed  for. 

We  find  nothing  in  the  record  before  use  that  would  justify 
this  court  in  holding  that  this  appeal  was  not  taken  in  good  faith. 
It  is  the  contention  of  the  respondent  that,  inasmuch  as  that  part 
of  the  decree  which  granted  the  divorce  was  not  appealed  from, 
such  part  of  the  decree  is  a  verity ;  that,  therefore,  at  the  time  the 
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appeal  herein  was  taken  the  parties  hereto  had  ceased  to  be  husband 
and  wife;  that  this  court  has  no  jurisdiction  to  grant  to  the  former 
wife  the  means  wherewith  to  carry  on  this  appeal  any  more  than 
it  would  have  the  right  to  grant  such  relief  in  any  other  action 
between  these  parties.  Respondent,  however,  concedes  that  ap- 
pellant has  a  right  to  this  separate  appeal  on  the  question  of  ali- 
money,  and  a  right  therefore  to  a  review  by  this  court  of  that  part 
of  the  decree. 

Respondent  ha?  cited  the  case  of  Bardin  v.  Bardin,  4  S.  D. 
305,  56  N.  W.  1069,  46  Am.  St.  Rep.  791,  in  support  of  such  con- 
tention. Such  case  is  clearly  not  in  point.  It  was  there  decided 
that  before  the  trial  court  can  grant  alimony  there  must  be  at  least 
a  prima  facie  showing  that  the  marriage  relation  exists.  It  is 
the  marriage  relation  that  is  the  basis  or  foundation  of  an  action 
for  divorce,  and  alimony  and  suit  money  are  but  necessary  inci- 
dents to  a  suit  based  upon  such  relation.  It  is  only  by  virtue  of 
such  relation  that  the  wife  has  any  claim  upon  the  husband  for 
support  or  payment  of  the  expenses  of  her  suit  or  defense,  and 
certainly  no  court  would  be  justified  in  ^requiring  a  tnan  to  ad- 
vance moneys  to  a  person  upon  the  ground  that  she  is  his  wife 
without  some  showing  that  she  is  such.  The  relief  asked  for  here 
is  not  based  upon  the  ground  that  the  appellant  is  the  wife  of 
respondent,  but  upon  the  ground  that  when  this  action  was  brought 
she  was  the  wife  of  respondent,  that  the  marriage  relation  had 
existed,  and  this  fact  of  marriage  stands  conceded.  It  would  cer- 
tainly be  an  anomalous  situation  if  a  wife  seeking  a  divorce  and 
alimony  should  procure  the  decree  of  divorce  sought  and  with  it 
an  unsatisfactory  allowance  as  permanent  alimony,  and,  desiring  to 
have  a  review  of  the  allowance  for  alimony,  being  without  means 
to  conduct  such  appeal,  should  be  compelled  either  to  abandon  her 
appeal,  or  else,  in  order  to  continue  the  marriage  relation  and 
through  it  hold  her  husband  for  the  means  with  which  to  maintain 
her  appeal,  be  compelled  to  appeal  from  that  part  of  the  decree 
granting  the  divorce,  and  then  be  entitled  to  alimony  only  by  be- 
ing reversed  upon  her  appeal  from  the  divorce  part  of  the  decree. 
Vol.  26  s.  D.   7 
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Section  92  of  the  Revised  Civil  Code  provides :  "Where  a 
divorce  is  granted  for  an  oflfense  of  the  husband,  the  court  may 
compel  him  to  *  *  *  make  such  suitable  allowance  to  the  wife 
for  her  support  during  her  life,  or  for  a  shorter  period,  as  the 
court  may  deem  just,  having  regard  to  the  circumstances  of  the 
parties  respectively ;  and  the  court  may  from  time  to  time  modify  its 
orders  in  these  respects."  Under  this  section,  the  trial  court  after 
decree  may,  from  time  to  time,  modify  the  provisions  of  such 
decree  as  to  alimony,  and,  as  an  incident  to  such  power  in  the  trial 
court,  it  may,  upon  application  for  such  modification  of  its  former 
decree,  in  its  discretion  grant  to  the  former  wife  suit  money  to 
defray  the  expenses  growing  out  of  such  application,  and  this 
even  years  after  the  decree  of  divorce  and  where  neither  party 
has  appealed  therefrom.  Certainly  this  court,  upon  an  appeal  from 
an  allowance  of  alimony,  has  the  same  right  to  grant  temporary 
alimony  and  suit  money  pending  its  decision  upon  the  appeal,  such 
right  resting  not  upon  the  fact  of  an  existing  marriage,  but  upon 
the  fact  of  the  marriage  relation  which  has  existed  and  which 
left  behind  it  certain  undetermined .  rights  which  rights  are  based 
upon  such  marriage  relations.  If  this  court  could  not  grant  the 
relief  asked  for,  it  could  not  do  so  even  if  respondent  were  ap- 
pealing and  appealing  from  the  same  part  of  the  decree.  The 
court  that  is  given  the  power  to  review  a  decree  for  alimony,  and 
to  modify  or  reverse  the  same  if  it  sees  fit,  even  though  the  par- 
ties have  ceased  to  be  husband  and  wife,  certainly  has  vested  in  it 
the  incidental  power  to  grant  suit  money  and  alimony  because, 
though  the  marriage  relation  has  ceased,  it  is  the  marriage  rela- 
tion and  its  incidents  that  is  still  before  the  court. 

Under  the  decree  of  the  trial  court,  respondent  was  to  pay 
forthwith  $400  as  permanent  alimony  and  the  further  sum  of 
$1,600  payable  in  four  installments  at  future  dates.  None  of  this 
money  has  been  received.  The  decree  was  granted  June  nth  last. 
The  respondent  should  at  once  pay  $60  as  alimony  to  August  i, 
1910,  and  $100  suit  money  and  $100  as  attorney  fees,  and  should 
further  pay  the  sum  of  $40  per  month  as  temporary  alimony 
during  the  pendency  of  this  appeal  or  until  the  further  order  of 
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this  court,  the  first  payment  to  be  made  August  i,  1910.  If  upon 
the  final  determination  of  the  appeal  herein  this  court  shall  be 
of  the  opinion  that  such  appeal  was  without  merit,  it  can  make 
such  direction  as  may  seem  to  it  equitable  and  just  for  the  appli- 
cation of  the  above  sums  upon  the  decree  for  alimony  appealed 
from. 

Inasmuch  as  the  appellant  is  unable  to  perfect  the  record  upon 
this  appeal  until  such  suit  money  and  attorney's  fees  are  paid,  the 
appellant  shall  have  30  days  after  the  payment  of  the  same  to  serve 
and  file  her  abstract  and  brief  herein. 

Let  proper  order  issue  to  enforce  the  views  of  the  court  as 
expressed  in  the  foregoing  opinion. 

SMITH  and  McCOY,  JJ.,  took  no  part  herein. 


PAXTON  &  GALLAGHER  CO.  v.  STARKWEATHER  et  al. 

Where,  in  an  action  on  a  firm  indebtedness,  the  issue  whether 
payments  made  by  the  continuing  partner  after  the  dissolution  of 
the  firm,  who  continued  to  deal  with  plaintiff,  should  have  been 
credited  to  the  firm  indebtedness  or  to  the  continuing  partner 
individually,  was  controverted,  the  court  could  not  direct  a  verdict 
for  the  full  amount  of  the  creditor's  claim  against  the  firm. 

Where,  in  an  action  on  a  firm  indebtedness,  the  issue  presented 
by  the  pleadings  was  whether  the  debt  had  been  paid  by  payments 
made  by  the  continuing  partner  after  the  dissolution  of  the  firm, 
who  assumed  the  firm  obligations,  and  who  continued  dealing  indi- 
vidually with  plaintiff,  and  the  evidence  showed  that  if  the  pay- 
ments made  by  the  continuing  partner  had  been  credited  to  the  firm 
indebtedness  the  debt  would  have  been  paid,  a  charge  that  the  only 
question  for  the  jury  was  whether  the  sum  claimed  to  be  due  had 
been  paid  by  the  firm  was  proper. 

Under  Civ.  Code,  §§  1147,  1150,  providing  that,  where  a  creditor 
directs  the  debtor  to  perform  his  obligation  in  a  particular  manner, 
the  obligation  is  extinguished  by  performance  in  that  manner,  and 
declaring  that  where  a  debtor  under  several  obligations  to  another 
does  an  act  by  way  of  performance  equally  applicable  to  two  or 
more  of  the  obligations,  the  performance  must  he  applied  according 
to  the  intention  of  the  debtor  made  manifest  to  the  creditor,  etc., 
a  payment  made  by  a.  continuing  partner,  assuming  the  firm  debts 
and  continuing  to  deal  with  a  firm  creditor,  made  immediately  after 
a  demand  by  the  creditor  for  a  payment  of  the  firm  debt,  and 
with  a  suggestion  that  the  payment  should  be  applied  to  the  firm 
debt,   must  be  applied  by  the  creditor  on  the  firm  debt. 
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A  firm  which  is  dissolved  is  not  liable  for  goods  purchased  by 
the  continuing  partner  from  a  seller  having  notice  of  the  dissolu- 
tion. 

Under  Code  Civ.  Proc.  §  303,  providing  that  the  bill  of  ex- 
ceptions, or  the  statement  of  the  case,  on  which  a  motion  for  a  new 
trial  is  made,  must  specify  the  particulars  relied  on,  etc.,  a  bill  of 
exceptions  or  a  statement  of  the  case  properly  before  the  court  on 
the  determination  of  a  motion  for  a  directed  verdict  cannot  be  con- 
sidered in  determining  the  sufficiency  of  the  evidence  to  justfy  the 
verdict,  since  the  same  could  not  be  considered  by  the  trial  court  on 
motion    for   a    new    trial. 

In  the  absence  of  a  bill  of  exceptions  or  statement  specifying 
the  particulars  in  which  the  evidence  ia  insufficient  to  justify  the 
verdict,  the  court  on  appeal  must  ass-ume  that  the  verdict  was  justi- 
fied by  the  evidence.  ' 

Under  Code  Civ.  Proc.  §  303,  providing  that  the  bill  of  excep- 
tions on  which  a  motion  for  new  trial  is  made  shall  specify  the 
particular  errors  on  which  the  party  relies,  and  that,  when  the  mo- 
tion is  made  on  the  minutes  on  the  ground  of  the  insufficiency  of 
the  evidence,  the  notice  of  intention  to  move  for  new  trial  must 
specify  the  particulars  in  which  the  evidence  is  insufficient,  etc.,  the 
specifications  of  the  particulars  in  which  the  evidence  is  insufficient 
to  justify  the  verdict  must  be  contained  in  the  bill  of  exceptions, 
or  in  the  notice  of  intention  to  move  for  new  trial  on  the  minutes, 
and,  in  the  absence  of  the  specifications  in  the  bill  of  exceptions, 
the  bill  must  be  disregarded,  and  in  case  the  motion  is  made  on 
the  minutes  the  motion  must  be  denied  in  the  absence  of  the  specifica- 
tions of  insufficiency  from  the  notice  of  intention. 

(Opinion    filed,    October    4,    1910.) 
Appeal    from    Circuit    Court,    Custer    County.      Hon.    Levi 
McGee,   Judge. 

Action  by  the  Paxton  &  Gallagher  Company  against  W.  V. 
Starkweather  and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals.     Affirmed. 

William  F.  Dutton,  for  appellant.  Ed,  L.  Grantham,  for 
respondents. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment entered  in  favor  of  the  defendants  and  from  the  order 
denying  a  new  trial.  The  action  was  instituted  by  the  plaintiff 
to  recover  a  balance  of  $63.78  alleged  to  be  due  it  from  the 
defendants.  The  answer  of  Starkweather  alleges,  in  substance, 
that  the  firm  of  Starkweather  &  Rogers  was,  before  the  bringing 
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of  this  action,  duly  dissolved  and  no  longer  has  any  existence  in 
fact;  that,  at  the  time  of  the  dissolution  of  said  partnership,  one 
of  the  members  of  said  firm  continued  the  business  of  the  said 
firm  and  assumed  all  of  its  obligations;  that  plaintiff  had  due 
notice  thereof,  and  accepted  the  said  E.  E.  Rogers  therefor,  and 
for  many  months  the  said  E.  E.  Rogers  continued  said  business 
and  had  dealings  from  time  to  time  with  the  plaintiff,  and  made 
numerous  payments  upon  said  account,  properly  applicable  to 
the  payment  of  the  same,  sufficient  in  amount  to  wholly  extinguish 
and  pay  off  and  setttle  any  indebtjedness  existing  from  the  plain- 
tiff herein ;  and  that  the  same  has  been  paid  in  full  and  there  is 
nothing  due  thereon.  The  separate  answer  of  E.  E.  Rogers,  in 
substance,  denies  each  and  every  allegation  contained  in  plain- 
tiff's complaint,  except  such  as  are  particularly  admitted  or  ex- 
plained. Denies  that  he  is  a  member  of  the  firm  of  Starkweather 
&  Rogers,  but  alleges  the  truth  to  be  that  the  said  firm  was  here- 
tofore dissolved  w^ith  full  knowledge  of  the  plaintiff  and  with  its 
approval,  and  that  all  debts  owed  by  the  said  firm  have  been 
fully  paid  and  liquidated  so  far  as  he  is  advised  and  believes. 

It  is  disclosed  by  the  evidence  that  the  partnership  of  Stark- 
weather &  Rogers  was  entered  into  in  the  fall  of  1902  and  dis- 
solved in  September,  1904;  that,  during  the  time  of  its  existence, 
the  plaintiff  sold  and  delivered  to  the  said  firm  various  invoices 
of  goods  on  which  there  appeared  to  be  a  balance  amounting  to 
the  sum  of  $369.14,  and  the  payment  of  which  was  assumed  by 
Rogei*s  at  the  time  of  the  dissolution  of  the  firm,  and  all  of  which 
had  been  paid  except  the  sum  claimed  of  $63.78.  These  payments 
were  made  from  time  to  time  by  Rogers  after  the  finn  was  dis- 
solved and  he  had  assumed  the  partnership  debts.  It  appears, 
however,  that  Rogers  continued  to  purchase  goods  from  the 
plaintiff  after  the  dissolution  of  the  copartnership  and  remitted 
payments  from  time  to  time,  some  of  which  were  credited  by  the 
plaintiff  upon  the  copartnership  debts,  and  some  of  which  were 
credited  upon  the  individual  account  of  Rogers. 

It  is  contended  by  the  defendants  that  so  much  of  the  pay- 
ments  made   by   Rogers   subsequently   to  the    dissolution   of    the 
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copartnership  should  have  been  applied  by  the  plaintiff  to  the 
payment  of  the  copartnership  debts  as  was  required  to  satisfy  the 
same,  and,  in  law,  were  so  applied  in  the  extinction  of  the  debt 
of  the  firm.  It  is  contended,  however,  by  the  plaintiff  that  as 
these  payments  were  made  by  Rogers  by  means  of  drafts  and 
checks,  with  no  direction  by  him  as  to  the  application  of  the  pay- 
ments, the  plaintiff  had  the  right  to  and  did  credit  his  individual 
account  with  those  payments,  leaving  the  entire  balance  as  due 
from  the  firm  of  Starkweather  &  Rogers;  no  direction  having 
been  given,  as  before  stated,  by  Rogers  as  to  the  account  upon 
which  the  payments  should  be  applied.  There  was  a  payment  of 
$50  by  check  and  $5  by  check,  made  by  Rogers  by  letter,  which 
was  made  immediately  in  answer  to  a  demand  by  the  plaintiff 
for  the  payment  of  the  balance  due  from  the  firm  of  Starkweather 
&  Rogers,  and  it  is  claimed  by  the  defendants  that  these  pay- 
ments should  have  been  applied  upon  the  firm  •  account  and  not 
upon  the  individual  account  of  Rogers. 

There  seems  to  be  no  question  as  to  the  amount  of  the 
balance  due,  assuming  the  payments  to  have  been  rightfully 
applied,  and  that  the  indebtedness  contracted  by  Rogers  individ- 
ually had  been  paid  in  full  so  far  as  appears  from  plaintiff's  ac- 
count. At  the  close  of  the  evidence,  the  plaintiff  moved  the 
court  to  direct  a  verdict  in  his  favor,  presumably  for  the  sum 
claimed.  This  motion  was  denied  by  the  court  and  the  case 
submitted  to  the  jury.  The  first  error  assigned  is  that  the  court 
erred  in  overruling  this  motion.  In  our  opinion  the  court  was 
right  in  its  ruling  for  the  reason  that  the  question  as  to  whether 
or  not  the  remittances  of  $50  and  $5,  made  by  Rogers  soon  after 
the  receipt  of  a  letter  written  by  the  plaintiff,  requesting  the  pay- 
ment of  the  balance  due  from  the  firm  of  Starkweather  &  Rogers, 
should  have  been  credited  to  the  firm  of  Starkweather  &  Rogers, 
or  to  Rogers  individually,  was  in  issue  and  controverted.  Clearly 
the  court  could  not  properly  direct  a  verdict  for  the  full  amount 
of  plaintiff's  claim,  and  it  was  not  requested  to  direct  a  verdict  for 
any  less  sum. 

The  only  other  errors  assigned  are  that  the  court  erred  in 
three  paragraphs  of  its  charge  to  the  jury.     The  first  paragraph 
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objected  to  is  as  follows:  '*Now  each  of  the  defendants  in  this 
case  has  filed  a  separate  answer,  but  under  the  rules  of  the  court 
the  sole  and  only  question  you  have  to  determine  is  whether  or 
not  this  sum  claimed  to  be  due  by  plaintiff  has  been  paid  by  the 
firm  of  Starkw^eather  &  Rogers/'  Clearly  this  instruction  was 
correct,  as  that  was  the  issue  presented  by  the  pleading  in  the 
case.  If  the  payments  made  by  Rogers  should  have  been  credited 
to  the  firm  to  the  extent  of  the  indebtedness  of  the  firm,  then  of 
course  the  indebtedness  of  the  firm,  in  law,  was  paid  and  satisfied. 
The  next  paragraph  of  the  charge  objected  to  and  assigned 
as  error  is  as  folows:  "You  will  remember  there  was  certain 
testimony  introduced  in  the  case  in  regard  to  a  letter  written  by 
*  *  *  Paxton  &  Gallagher  to  the  defendant  Rogers,  directing 
him  to  pay  certain  accounts  which  applied  to  the  firm  of  Stark- 
weather &  Rogers,  and  it  is  testified  to  that  there  was  a  certain 
check  of  $50  sent  at  one  time  with  no  direction  in  the  letter 
*  directing  where  this  should  be  appHed.  *  *  *  If.  you  believe 
from  the  testimony  that  the  $50  and  the  $5  which  followed  was 
paid  at  the  suggestion  or  was  paid  with  the  understanding  and 
immediately  followed  the  letter,  and  that  the  payment  was  made 
with  the  suggestion  to  be  applied  on  the  old  indebtedness  of  the 
finn  of  Starkweather  &  Rogers,  then  it  should  be  so  applied." 
This  instruction  was  clearly  correct,  as  section  1147  of  the  Civil 
Code  provides:  "If  a  creditor,  or  any  one  of  two  or  more  joint 
creditors,  at  any  time  directs  the  debtor  to  perform  his  obligation 
in  a  particular  manner,  the  obligation  is  extinguished  by  perform- 
ance in  that  manner,  even  though  the' creditor  does  not  receive  the 
benefit  of  such  performance."  And  section  11 50  provides: 
"Where  a  debtor,  under  several  obligations  to  another,  does  an 
act  by  way  of  performance  in  whole  or  in  part,  which  is  equally 
applicable  to  two  or  more  of  such  obligations,  such  performance 
must  be  applied  as  follows:  (i)  If,  at  the  time  of  the  perform- 
ance, the  intention  or  desire  of  the  debtor  that  such  performance, 
should  be  applied  to  the  extinction  of  any  particular  obligation 
be  manifested  to  the  creditor,  it  must  be  so  applied."  And  sub- 
division 2  provides:  "If  no  such  application  be  then  made,  the 
creditor,  within  a  reasonable  time  after  such  performance,  may 


Digitized  by 


Google 


U'4  SOUTH  DAKOTA  REPORTS.  [October, 


apply  it  toward  the  extinction  of  any  obligation,  performance  of 
which  was  due  to  him  from  the  debtor  at  the  time  of  such  per- 
formance." Under  the  law  as  contained  in  these  sections,  the 
charge  of  the  court  was  clearly  correct,  and  the  jur}-,  evidently 
under  the  instructions,  found  that  the  payment  of  the  $55  made 
by  Rogers,  being  made  upon  the  request  of  the  plaintiff  that  a 
payment  should  be  immediately  made  on  the  firm  account,  should 
have  been  appHed  to  the  firm  debt  instead  of  the  individual  debt 
of  Rogers. 

It  is  further  assigned  as  error  that  the  court  erred  in  giving 
its  further  instructions:  "You  are  further  instructed  *  *  ^ 
that  the  old  firm  of  Starkweather  &  Rogers  would  not  be  liable 
for  any  grx)ds  purchased  in  this  case  after  the  dissolution  of  the 
firm,  purchased  by  defendant  Rogers,  after  the  plaintiff  had  re- 
ceived notice  of  the  dissolution  of  the  partnership."  This  instruc- 
tion was  clearly  correct  and  states  the  general  rule  of  law  appli- 
cable to  this  class  of  cases. 

There  is,  as  will  be  noticed,  a  balance  of  $8.78,  not  specifically 
accounted  for  as  paid  by  the  firm;  but  we  must  presume  that  the 
verdict  of  the  jur\'  was  right,  as  there  are  no  specifications  in  the 
bill  of  exceptions  as  to  the  particulars  in  which  the  evidence  is 
alleged  to  be  sufficient  to  justify  the  verdict.  It  is  provided 
by  subdivision  3  of  section  303  of  the  Code  of  Civil  Procedure 
•'the  statement  shall  specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient,"  and,  "if  no  such  specifications 
be  made,  the  statement  shall  be  disregarded  on  the  hearing  of  the 
motion."  While  the  bill  of  exceptions  or  statement  is  properly 
before  us  for  the  determination  of  the  motion  made  for  the 
direction  of  a  verdict,  it  cannot  properly  be  considered  in  de- 
termining the  question  as  to  the  sufficiency  of  the  evidence  to 
justify  the  verdict,  for  the  reason  that  the  same  could  not  be 
considered  by  the  trial  court  on  a  motion  for  a  new  trial  and 
consequently  cannot  be  considered  by  this  court.  In  the  absence, 
therefore,  of  a  proper  bill  of  exceptions  or  statement  specifying 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the 
verdict,  we  must  assume  that  the  verdict  was  justified  by  the 
evidence. 
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It  appears  by  the  abstract  that  the  bill  of  exceptions  was  set- 
tled on  March  7,  1907,  and  on  March  14th  the  plaintiff  gave 
notice  of  his  intention  to  move  for  a  new  trial  upon  the  following 
grounds:  First,  insufficiency  of  the  evidence  to  justify  the  ver- 
dict; second,  that  the  verdict  is  contrary  to  law;  third,  error  in 
law  excepted  to  by  the  party  making  this  application;  fourth,  that 
the  verdict  is  contrary  to  the  instructions  of  the  court. 

In  view  of  the  fact  that  the  bill  of  exceptions  was  settled 
on  the  7th  of  March,  and  that  the  notice  for  a  new  trial  was 
given  on  the  14th,  we  may  assume  that  the  motion  was  made  upon 
the  bill  of  exceptions;  but,  if  the  motion  was  in  fact  made  upon 
the  minutes  of  the  court,  the  same  result  would  follow.  Sub- 
division 4  of  the  same  section  provides :  ''When  the  motion  is  to 
be  made  upon  the  minutes  of  the  court,  and  the  ground  of  the 
motion  is  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  notice  of  intention  must  specify  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insufficient.  *  *  * 
If  the  notice  does  not  contain  the  specifications  here  indicated, 
when  the  motion  is -made  on  the  minutes  of  the  court,  the  motion 
must  be  denied."  It  will  thus  be  seen  that  the  specifications  of 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the 
verdict  must  be  contained  in  the  bill  of .  exceptions  or  in  the  notice 
of  intention  to  move  for  a  new  trial  on  the  minutes  of  the  court, 
and  that,  in  the  absence  of  such  specifications  in  the  bill  of  ex- 
ceptions, the  same  "shall  be  disregarded" ;  and,  in  case  the  motion 
is  made  upon  the  minutes  of  the  court  in  the  absence  of  the 
specifications  of  the  particulars  in  which  the  evidence  is  in- 
sufficient, "the  motion  must  be  denied." 

In  view  of  the  provisions  of  the  Code  above  quoted,  the  order 
of  the  court  denying  a  new  trial  must  be  affirmed,  and  it  neces- 
sarily follows  that  the  judgment  of  the  circuit  court  must  also 
be  affirmed. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  and  order  denying  a  new  trial  are  affirmed. 
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STATE  ex  rel  OCHSENREITER  v.  BLEGEN,  County  Auditor 
(HETLEY,  Intervener.) 

Laws  1909,  c.  90,  §  1,  makes  one  ineligible  for  tbe  office  of 
county  superintendent  of  schools  who  does  not  hold  a  certificate  of 
a  certain  grade.  Section  2  provides  that,  if  any  person  file  a 
sworn  statement  with  the  county  auditor  15  days  before  any  prim- 
ary or  other  election  that  one  whose  name  has  been  certified  to 
the  county  auditor  as  a  candidate  for  county  superintendent  is  not 
qualified  to  hold  such  ofilce,  the  candidate  shall  file  with  the 
auditor  proof  of  his  qualification,  and,  if  he  does  not  do  so,  his 
name  shall  not  be  placed  upon  the  official  ballot  by  the  county 
auditor.  Chapter  297,  §  10,  makes  the  filing  of  a  nominating  pe- 
tition, together  with  the  candidate's  declaration  that  he  will  qualify 
if  nominated  and  elected,  sufficient  to  require  his  name  to  be  printed 
upon  the  primary  ballot  without  any  other  condition,  and  section 
63  provides  that  all  successful  party  candidates  whose  nomina- 
tion papers  were  filed  in  the  office  of  the  county  auditor,  etc.,  shall 
have  their  names  printed  upon  the  official  ballot  for  use  at  the  suc- 
ceeding election.  Held,  that  the  county  auditor  would  not  be  pro- 
hibited from  placing  upon  the  ballot  the  name  of  one  who  was 
nominated  as  the  candidate  of  the  Republican  party  for  the  office 
of  superintendent  of  schools,  at  the  suit  of  an  elector  of  that  party 
on  the  ground  that  suoh  candidate  would  not  be  eligible  for  the 
office  under  section  1  if  elected,  where  no  objection  was  made  before 
the  primary  election  as  provided  In  section  2;  it  being  permissible 
for  a  political  party  to  nominate  an  ineligible  candidate  in  the 
absence  of  such  section. 

Eligibility  to  hold  a  political  office  can  be  questioned  after  elec- 
tion only  in  a  direct  proceeding  brought  for  that  purpose  to  which 
the  officer   is  a  party. 

The  official  acts  of  a  county  superintendent  of  schools  will  be 
valid  so  long  as  he  is  permitted  to  exercise  the  office,  though  he 
be  ineligible  thereto. 

The  Supreme  Court  wiU  not  prohibit  by  writ  of  prohibition  the 
performance  of  an  official's   duty   expressly  required   by   statute. 

It  must  be  presumed  that  a  county  auditor  will  perform  his 
official  duties  at  the  proper  time. 

Upon  denying  a  writ  of  prohibition  to  prevent  the  placing  of  a 
candidate's  name  upon  an  election  ballot  for  the  reason  that  no 
objection  was  taken  to  the  candidate's  eligibility  before  the  primary 
election  as  required  by  statute,  so  that  it  was  the  county  auditor's 
duty  to  place  his  name  on  the  ballot,  it  will  not  be  determined 
whether  the  candidate  is  in  fact  eligible  to  hold  the  office,  as  that 
question  may  never  arise. 

(Opinion  filed,   October   4,   1910.) 
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Prohibition  by  the  State,  on  the  relation  of  L.  G.  Ochsen- 
reiter,  against  C.  E.  Blegen,  as  County  Auditor  of  Day  County, 
and  another,  as  intervenor.     Application  denied. 

Sears  &  Potter,  for  relator.  Lund  &  Coomes  and  Anderson 
&  Waddel,  for  defendant  and  intervener. 

HANEY,  J.  This  is  an  original  application  for  a  writ  of 
prohibition  commanding  the  defendant,  as  county  auditor  of  Day 
county,  to  refrain  from  printing  the  name  of  J.  H.  Hetley,  as 
the  Republican  party  candidate  for  superintendent  of  schools,  on 
the  official  ballots  to  be  voted  in  that  county  at  the  coming  gen- 
eral election.  The  defendant  appeared  in  response  to  an  order 
to  show  cause  previously  issued.  Hetley  also  appeared  and  was 
granted  leave  to  file  a  complaint  in  intervention,  subject  to  ob- 
jections to  be  subsequently  considered.  Thereafter  evidence  was 
introduced  by  the  respective  parties  and  the  cause  taken  under 
advisement.  The  material  facts  are  undisputed.  The  relator  is 
an  elector  of  Day  county  and  a  member  of  the  Republican  party 
who  now  intends  to  vote  the  Republican  party  ticket  at  the  com- 
ing general  election.  Defendant  is  the  auditor  of  Day  county. 
The  intervener  was  one  of  two  Republican  candidates  for  the 
office  of  superintendent  of  schools  at  the  June  primary  election. 
He  received  1,133  votes;  his  opponent  363.  He  then  was,  and 
now  is,  an  elector  of  Day  county.  He  is  a  graduate  of  the 
Michigan  State  Normal  School.  He  holds  a  life  certificate  issued 
by  the  Michigan  board  of  education,  on  June  24,  1896,  author- 
izing him  to  teach  in  all  the  public  schools  of  that  state  from  and 
after  that  date.  On  October  5,  1901,  he  received  from  the  super-  , 
intendent  of  public  instruction  of  this  state  a  certificate  authoriz- 
ing him  to  teach  in  any  of  the  public  schools  of  this  state  for  five 
years  from  and  after  that  date.  No  other  teacher's  certificate  has 
been  issued  to  him  in  this  state. 

Notwithstanding  it  appears  that  the  intervener  is  the  choice 
of  the  Republican  party  in  Day  county  as  its  candidate  for  super- 
intendent of  schools,  the  relator  contends  the  defendant  should  be 
prohibited  from  placing  his  name  on  the  official  ballots  to  be 
voted   at   the  coming  general   election,    for   the    reason   that   the 
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intervener  will  not  be  eligible  to  hold  the  office  if  elected.  Chapter 
90,  Laws  1909,  contains  these  provisions : 

**Section  i.  No  person  shall  be  eligible  to  hold  the  office  of 
county  superintendent  who  is  not  the  holder  of  a  regular  first 
grade  certificate  or  a  certificate  of  higher  grade  valid  in  the  state 
at  the  date  of  his  induction  into  such  office  and  at  least  one  year 
previous  thereto. 

"Sec.  2.  That  if  any  person  shall  file  any  'statement  on  oath, 
with  the  county  auditor  15  days  prior  to  the  holding  of  any 
primary  election,  or  other  election,  that  any  person  whose  name 
has  been  certified  to  the  county  auditor,  as  a  candidate  for  county 
superintendent,  upon  any  ticket,  is  not  qualified  under  the  pro- 
visions of  this  act,  to  hold  the  office  of  county  superintendent,  said 
candidate  shall,  within  five  days  after  being  notified  of  said 
statement  being  filed,  file  with  the  county  auditor  full  proof  that 
he  is  qualified  to  hold  said  office,  and  if  he  fails  to  do  so,  the 
name  of  said  person  shall  not  be  placed  upon  the  official  ballot  as 
a  candidate  by  the  count;^^  auditor." 

Independently  of  these  provisions,  the  statutes  of  this  state 
relating  to  party  nominations  to  state  and  county  offices  are 
silent  on  the  subject  of  eligibility.  As  to  all  elective  offices,  ex- 
cept the  one  involved  in  this  proceeding,  there  is  no  statutory 
provision  precluding  any  political  party  from  presenting  an  in- 
eligible candidate  if  it  chooses  so  to  do.  If  it  were  not  for  the 
second  section  of  the  chapter  above  quoted,  there  would  be  no 
law^  forbidding  the  nomination  of  any  member  of  the  Republican 
party,  by  that  party,  to  the  office  of  'superintendent  of  schools. 
In  absence  of  legislative  regulation,  an  organized  political  party 
may  nominate  whom  it  pleases.  But  with  respect  to  candidates 
for  the  office  of  county  superintendent  the  Legislature  has  seen 
fit  to  regulate  the  exercise  of  such  powder,  and  the  extent  and 
effect  of  such  regulation  must  be  considered.  It  was  clearly  in- 
tended that- no  person  who  is  ineligible  shall  either  be  nominated 
or  elected  when  his  ineligibility  is  ascertained  in  the  manner  pre- 
scribed by  the  statute.  In  other  words,  if  the  intervener  did  not 
possess  the  requisite  certificate,  and  the  proper  objection  had  been 
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interposed,  it  would  have  been  the  duty  of  the  defendant  to  have 
refused  to  place  his  name  on  the  primary  ballots.  No  objection 
having  been  interposed,  it  was  his  duty  to  place  his  name  thereon. 
Defendant  performed  such  duty,  and  the  intervener  received  a 
majority  of  the  votes  cast  for  the  office  for  which  he  wa's  a  candi- 
date. Was  he  not  duly  nominated  ?  Relator  contends  he  was  not 
because,  by  being  a  candidate,  he  necessarily  represented  that  he 
was  eligible,  when,  in  fact,  he  was  not,  and  thus  committed  a 
fraud  upon  the  Republican  electors  of  his  coimty.  The  contention 
is  not  tenable.  It  rests  on  a  wrong  interpretation  of  the  statute. 
The  statute  did  not  require  any  declaration  as  to  the  intervener's 
eligibility.  This  is  its  language :  "The  filing  of  a  nominating 
petition  within  the  time  and  in  the  manner,  and  form  provided  in 
this  act,  together  with  the  declaration  of  the  candidate  that  he  will 
qualify,  if  nominated  and  elected,  shall  be  sufficient  to  require 
that  his  name  be  printed  upon  the  primary  ballot.  No  other 
condition  shall  be  imposed."  Laws  1909,  c.297,  §  10.  The  words 
"will  qualify"  simply  mean  that  the  candidate  will,  if  nominated 
and  elected,  take  the  required  oath  and  execute  a  bond  if  one  be 
required. 

It  is  an  elementary  rule  universally  recognized  that  eligibility 
can  be  questioned  after  election  only  in  a  direct  proceeding  to 
which  the  officer  is  a  party.  20  Cyc.  1380.  Though  ineligible, 
the  official  acts  of  the  intervener,  if  elected,  wall  be  valid  so  long 
as  he  is  permitted  to  retain  the  office.  If  elected,  his  ineligibility, 
if  it  exi'sts,  will  not  prevent  him  from  taking  the  required  oath  or 
from  executing  a  bond,  if  one  be  required ;  it  will  not  prevent  him 
from  doing  precisely  what  the  statute  required  him  to  declare  he 
would  do;  nor  w^ill  it  per  se  prevent  him  from  discharging  the 
duties  of  his  office.  Clearly,  then,  he  was  not  guilty  of  any  legal 
or  moral  wrong  in  allowing  his  name  to  go  on  the  primary 
ballots,  even  if  he  knew  he  did  not  have  the  certificate  required 
by  ,the  statute.  Again,  as  the  statute  afforded  an  opportunity 
for  any  one  to  file  a  statement  which  presumptively  would  have 
resulted  in  the  exclusion  of  the  intervener's  name  from  the  pri- 
mary ballots,  if  he  was  ineligible,  and  no  such  statement  was  filed, 
the   validity   of   the   intervener's   nomination    should    not    now    be 
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questioned  on  that  ground.  And  this  is  so  whether  or  not  the 
alleged  ineligibility  was  known  to  the  relator  before  the  primary 
was  held.  He  was  bound  to  know  the  law  and  should  have  in- 
formed himself  as  to  the  facts.  His  objection  comes  too  late.  It 
must  be  held  that  the  intervener  was  duly  nominated.  The 
'Statute  declares:  "And  all  successful  party  candidates  for  nomin- 
ation for  elective  offices  whose  nominating  papers  were  filed  in 
the  office  of  the  Secretary  of  State,  or  in  the  office  of  any  county 
auditor,  under  the  provisions  of  this  act,  shall  have  their  names 
as  such  candiates  printed  upon  the  official  ballot  for  use  at  the 
succeeding  November  election,  and  the  name  of  no  other  party 
candidates  for  the  same  offices  in  the  same  political  parties  shall 
appear  thereon.*'  Laws  1909,  c.  297,  §  63.  Consideration  of  these 
provisions,  in  connection  with  chapter  90,  supra,  leaves  no  room 
for  doubt  as  to  the  duty  of  the  auditor. when  no  statement  is  filed 
in  his  office.  He  is  expressly  directed  to  place  the  name  of  the 
candidate  on  the  ticket.  Manifestly,  this  court  should  not  pro- 
hibit the  performance  of  an  official  duty  required  by  the  express 
terms  of  the  statute. 

It  is  'Stated  in  defendant's  return  to  the  order  to  show  cause 
"that  unless  prohibited  from  so  doing  he  will  place  the  intervener's 
name  on  the  official  ballots."  This  should  be  interpreted  to  mean 
that  he  will  do  so  unless  prohibited  by  this  court  or  by  the 
statute,  and  it  must  be  presumed  he  will  properly  perform  his 
duty  if  a  statement  shall  be  hereafter  filed  in  his  office.  Until  a 
statement  shall  have  been  filed,  this  court  should  not  attempt  to 
direct  or  control  the  defendant's  conduct.  It  may  be  suggested 
that  no  one  who  is  ineligible  should  ever  be  recognized  as  a 
candidate.  Such  a  person  may  or  may  not  be  elected ;  he  may 
or  may  not  be  permitted  to  hold  the  office  if  elected;  but,  as 
heretofore  stated,  the  power  of  an  organized  political  party  to 
present  the  name  of  an  ineligible  candidate  has  no  limitations 
other  than  those  imposed  by  the  Legislature.  As  to  all  elective 
offices,  this  power,  in  this  state,  has  been  restricted  only  with 
respect  to  the  office  of  superintendent  of  schools,  and  as  to  that 
office  an  ineligible  candidate  may  be  voted  for  at  the  primary  and 
general   election   unless   some  one   files   the   prescribed   statement. 


Digitized  by 


Google 


1910.]  WALTON    V.    NICHOIiS    &    SHEPARD   CO.  Ill 

The  question  is  not  whether  an  ineligible  person  should  ever  be 
recognized  as  a  candidate.  That  is  a  matter  to  be  determined 
by  the  Legislature.  Until  it  shall  have  declared  that  such  a 
person  shall  not,  under  any  circumstances,  :stand  as  a  candidate, 
political  parties  will  continue  to  possess  the  power  to  nominate 
such  persons,  and  this  court  will  be  without  authority  to  prevent 
them  from  doing  so.  In  this  instance,  it  is  not  the  Republican 
party  of  Day  county  that  is  objecting  to  the  intervener's  candi- 
dacy. Nor  is  any  rival  candidate.  The  relator  is  but  one  of 
many  members  of  his  party.  He  in  no  sense  represents  such 
party.  Therefore  his  right  to  oppose  the  printing  of  the  inter- 
vener's name  on  the  official  ballots  rests  alone  on  the  statute 
giving  the  right  to  file  the  prescribed  statement,  and,  as  no  such 
statement  has  been  filed,  he  clearly  has  no  right  to  maintain  this 
proceeding. 

Whether  the  decision  of  the  auditor,  after  a  statement  has 
been  filed,  should  be  regarded  as  final,  need  not  now  be  con- 
sidered. Nor  is  it  necessary  or  proper  at  this  time  to  determine 
whether  or  not,  upon  the  facts  established  in  this  proceeding,  the 
the  intervener  is  eligible  to  the  office  to  which  he  has  been 
nominated.  Neither  question  may  ever  rise.  Of  course,  nothing 
in  this  decision  should  be  so  construed  as  to  preclude  an  investiga- 
tion, after  election,  of  the  intervener's  right  to  hold  the  office  if 
he  should  be  elected. 

Upon  the  undisputed  facts,  the  relator  is-  not  entitled  to  any 
relief,  and  his  application  is  denied. 


WALTON  V.  NICHOLS  &  SHEPARD  CO. 

Evidence,  in  an  action  for  commissions  of  C.  &  H.,  local 
agents  to  sell  machinery  for  defendant,  held  to  authorize  a  finding, 
in  the  case  of  a  sale  to  W.,  for  which  no  commissions  are  claimed, 
which  sale  was  closed  by  B.,  traveling  salesman  of  defendant,  that 
B.  was  not  the  agent  of  C.  &  H.,  or  assisting  them,  in  the  sale, 
so  as  to  make  them  liable,  under  their  contract  of  emiployment,  as 
guarantors  of  the  notes  taken  from  W.  In  payment. 

Though  agents  to  sell  machinery,  who,  by  provision  of  their 
contract  of  employment,  guarantee  notes  taken  in  payment  for 
machinery  sold  by  them,  make  no  claim   for  commissions  on  a  sale 
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to  M.,  yet  defendant  having  pleaded,  as  a  defense  to  the  action  for 
commissions  on  other  sales,  their  guaranty  of  the  notes  of  M., 
which  had  not  been  paid,  there  was  properly  deducted  from  the 
amount  otherwise  owing  them,  not  the  full  amount  of  such  notes, 
but  the  part  thereof  which  would  have  come  to  defendant  after 
deducting  the  agents'  commission,  which  was  all  it  would  have 
been  entitled  to  under  its  contract  with  them. 

Where  the  judgment,  in  an  action  for  commissions  of  selling 
agents,  credits  the  employer  with  the  amount  of  notes  taken  by  the 
agents  in  payment  of  articles  sold,  the  notes  having  been  guar- 
anteed by  the  agents  and  unpaid,  it  properly  awards  possession 
thereof  to  the  agents;  they  being  entitled  to  anything  that  they 
can   collect   thereon. 

(Opinion   filed,   Ocober    4,    19ip.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H.  McCoy, 
Judge. 

Action  by  ?>.  A.  Walton,  trustee,  against  the  Nichols  & 
Shepard  Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Sears  &  Potter,  for  appellant.  Wells  &  Walton,  for  re- 
spondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  upon  findings  of  facts  by  the  circuit  court,  and 
from  the  order  denying  a  new  trial.  The  action  was  instituted  by 
the  plaintiff  as  trustee  in  bankruptcy  of  the  firm  of  Carlson  & 
Hunter,  formerly  copartners  in  the  implement  bhsiness  in  the 
city  of  Webster,  to  recover  of  the  defendant  certain  sums  alleged 
to  be  due  said  firm  at  the  time  of  their  bankruptcy,  as  commis- 
sions on  the  sales  of  farm  machinery  for  the  defendant.  It  is 
alleged  in  the  complaint  in  effect  that  the  defendant  had  collected 
the  sum  of  about  $2,000,  to  which  the  plaintiff  was  entitled  as 
commissions  due  said  firm  of  Carlson  &  Hunter  at  the  time  they 
became  bankrupts.  The  defendant  in  effect  by  its  answer  denied 
any  indebtedness  whatever  to  the  finn  of  Carlson  &  Hunter  at 
the  time  they  became  bankrupt  for  the  reason  that  they  had,  by 
the  terms  of  their  contract  with  the  defendant,  become  liable  to 
it  in  a  sum  in  excess  of  the  amount  of  commi'ssions  collected  by  it 
and  in  its  possession,  as  guarantors  of  the  notes  taken  by  them  on 
the  sale  of  farm  machinery  belonging  to  the  defendant,  and  that 
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therefore  there  was  nothing  due  from  it  to  the  said  Carlson  & 
Hunter.  The  pleadings  and  findings  are  very  voluminous,  em- 
bracing a  large  number  of  exhibits  and  statements  of  accounts 
between  the  parties,  and  no  useful  purpose  would  be  served  by  at- 
tempting to  set  them  out  in  full,  or  to  give  even  an  abridgn^ent 
of  the  same  in  this  opinion.  It  may  be  stated  generally  that  it  is 
practically  admitted  by  the  pleadings  that  the  defendant  had  in  its 
possession  about  $1,500  which  was  collected  as  commissions  earned 
by  the  said  firm  of  Carlson  &  Hunter;  but  it  claims,  as  before 
stated,  that,  by  reason  of  certain  stipulations  made  by  Carlson  & 
Hunter  in  their  contract  with  the  defendant  as  guarantors  of  notes 
taken  by  them  on  the  sale  of  farm  machinery  belonging  to  the 
defendant,  the  defendant  was  entitled  to  retain  the  same  as 
against  the  claim  of  the  plaintiff  until  the  said  guaranteed  notes 
were  paid.  The  findings  and  conclusions  of  law  as  originally 
drawn  were  in  favor  of  the  defendant,  but  subsequently  the 
court,  upon  motion  of  the  plaintiff,  modified  its  original  findings 
and  conclusions  and  found  the  facts  and  stated  its  conclusions  of 
law  in  favor  of  the  plaintiff,  and  entered  judgment  thereon  in 
favor  of  the  plaintiff  for  the  sum  of  $344.79,  and  the  costs  of  the 
.  action. 

It  is  contended  by  the  appellant  that  the  court  erred  in  modi- 
fying its  original  findings,  not  on  the  ground,  as  we  understand 
the  contention  of  the  appellant,  that  the  court  was  not  authorized 
to  correct  its  original  findings,  but  on  the  ground  that  the  findings 
as  finally  made  were  not  supported  by  the  evidence.  There  were 
two  items  in  the  account  which  were  mainly  in  controversy  in 
this  action.  The  defendant  claims  that  Carlson  &  Hunter  should 
be  charged  in  their  account  as  guarantors  of  two  promissory  notes 
executed  by  one  Wasilk,  amounting  to  about  $1,000,  which  the 
court  disallowed,  and  that  Carlson  &  Hunter  should  be  charged 
with  the  full  amount  of  the  notes  executed  by  one  Munson  to  the 
amount  of  about  $1,075,  instead  of  the  sum  of  about  70  per  cent, 
of  the  notes,  which  would  be  the  amount  due  the  defendant  as 
coming  to  it  on  account  of  the  guaranty  of  Carlson  &  Hunter  on 
the  notes  of  the  said  Munson.    The  court,  however,  in  its  findings, 
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deducted  from  the  amount  guaranteed  on  the  Munson  notes  the 
sum  coming  to  Carlson  &  Hunter  as  commissions  thereon,  which 
was  about  the  sum  found  due  the  plaintiff  in  the  action.  The  only 
questions  presented  for  our  determination,  therefore,  are:  Was 
the  finding  of  the  court  that  Carlson  &  Hunter  were  not  liable 
as  guarantors  on  the  John  Wasilk  notes  sustained  by  the  evidence? 
Were  the  findings  and  conclusions  of  the  court  correct  in  allowing 
the  commissions  on  the  Munson  notes  by  crediting  them  with  the 
amount  that  would  be  due  them  upon  the  collection  of  said  notes 
and  deducting  therefrom  the  commission  that  w^ould  be  due  Carl- 
son &  Hunter  as  commission  on  the  Munson  transaction? 

It  is  contended  by  the  respondent  that  the  Wasilk  notes  were 
not,  under  the  terms  of  their  contract  with  the  defendant,  guaran- 
teed by  Carlson  &  Hunter,  for  the  reason  that  the  sale  made  to 
Wasilk  of  machinery  was  made  by  one  Barrett,  the  traveling  agent 
of  the  defendant,  and  therefore  they  were  not  liable  on  those 
notes  as  guarantors.  W^e  are  of  the  opinion  that  the  court  was  . 
right  in  its  finding  upon  those  notes  as  clearly  under  the  evidence 
their  payment  was  not  guaranteed  by  Carlson  &  Hunter,  and  there- 
fore they  could  not  properly  be  chargeable  as  guarantors  upon 
these  notes.  Presumptively  the  finding  of  the  court  was  right  that 
Carlson  &  Hunter  were  not  liable  as  guarantors  of  the  Wasilk 
notes,  and,  unless  there  was  a  clear  preponderance  of  evidence 
against  such  finding,  the  same  must  be  sustained.  It  is  disclosed 
by  the  evidence  that  Carlson  &  Hunter  took  the  application  of 
Wasilk  for  some  farm  machinery  manufactured  by  the  defendant, 
and  forwarded  it  to  the  home  office,  and  that  the  same  was  rejected 
by  the  company  for  the  reason  that  the  application  was  not  ac- 
companied by  a  statement  of  the  financial  condition  of  Wasilk. 
Theroupon  'the  company  sent  its  traveling  agent,  Barrett,  to  Web- 
ster, and  he  accepted  an  application  of  Wasilk  for  machinery,  and 
made  arrangements  with  him  to  ship  him  the  same.  . 

It  is  contended  by  the  appellant  that  Barrett,  in  taking  the 
application,  was  acting  in  connection  with  Carlson  &  Hunter,  and 
by  the  stipulations  contained  in  their  appointment  as  agents  was, 
while  acting  with  them,  their  agent.     The  clause  in  the  contract 
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between  the  company  and  Carlson  &  Hunter  relied  upon  by  the 
defendant  as  making  Carlson  &  Hunter  guarantors  of  the  notes 
of  Wasilk  reads  as  follows :  "It  is  hereby  agreed  that,  should  the 
company  furtiish  any  one  to  assist  the  party  of  the  second  part 
in  making  sales,  such  person  is  to  be  considered  at  all  times 
and  for  any  purpose  the  agent  of  the  party  of  the  second  part  in 
any  sale  made  by  him  or  them  in  which  the  party  of  the  second 
part  may  claim  an  interest  or  commission,  and  the  party  of  the 
second  part  hereby  agrees  not  to  hold  the  company  responsible  for 
any  statement  or  act  of  such  agent  while  so  engaged."  The 
construction  placed  upon  this  clause  of  the  contract  by  the  appel- 
lant, in  our  opinion,  cannot  be  sustained,  and,  under  the  evidence 
in  this  case,  Barrett,  the  traveling  agent,  could  not  be  considered 
as  the  agent  of  Carlson  &  Hunter,  or  as  assisting  them  in  making 
the  sale,  and  that,  if  he  could  be  so  considered,  no  obligation  would 
be  imposed  upon  Carlson  &  Hunter  to  guarantee  the  notes  which 
were  accepted  by  the  agent,  Barrett.  The  plaintiff  in  this  case 
made  no  claim  for  commissions  in  favor  of  Carlson  &  Hunter  on 
the  sale  made  to  Wasilk.  The  notes  and  securities  from  Wasilk 
seem  to  have  been  accepted  by  Barrett,  and  the  only  connection 
that  Carlson  &  Hunter  seem  to  have  had  with  the  transaction  was 
that  Hunter,  under  the  dictation  of  Barrett,  prepared  the  appli- 
cation and  necessary  papers  connected  therewith.  A  portion  of  the 
deposition  of  Hunter  was  introduced  in  evidence  by  the  plaintiff  in 
rebuttal  ,in  which  he  testifies  as  follows :  "I  know  one  J.  J.  Bar- 
rett, now  residing  in  Minneapolis,  Minn.,  and  knew  him  during 
the  year  1904.  He  was  then  a  traveling  salesman  for  the  Nichols 
&  Shepard  Company,  and  collected  their  notes  and  accounts.  Dur- 
ing that  year  we  had  dealings  with  one  John  Wasilk.  We  took  an 
order  from  him  for  a  20  horse  power  engine.  We  did  not  sell 
him  such  an  engine.  The  engine  was  not  shipped  on  that  order. 
He  bought  a  Nichols  &  Shepard  Company  engine  that  year  from 
J.  J.  Barrett.  We  w^ere  notified  by  the  Nichols  &  Shepard  Com- 
pany that  the  order  we  took  from  John  Wasilk  had  been  refused 
by  the  company.  We  were  so  informed  by  J.  J.  Barrett.  I  did  not 
make  settlement  with  Wasilk  for  that  engine.  J.  J.  Barrett  made 
the  settlement.     I  only  know   how   the  machine   was   settled   for 
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from  what  Barrett  told  us.  I  knew  Barrett  got  security  on  Wa- 
silk's  property  at  Grenville.  I  know  that  Eugene  Carlson,  my 
partner,  never  had  that  order  in  his  possession  or  under  his  con- 
trol. J.  J.  Barrett  had  no  authority  whatever  to  act  for  the  firm 
of  Carlson  &  Hunter  in  selling  the  engine  to  John  Wasilk,  or  in 
taking  settlement  therefor.  The  firm  of  Carlson  &  Hunter  never 
gave  the  Nichols  &  Shepard  Company  permission  to  release  any 
security  held  by  them  securing  the  purchase  price  of  the  engine 
sold  to  John  Wasilk."  Eugene  Carlson  testified  as  follows:  'In 
1904  I  lived  at  Webster,  Day  county.  Was  in  the  implement  and 
machine  business  with  F.  E.  Hunter.  The  firm  was  organized  in 
January,  1904,  and  went  into  bankruptcy.  I  know  the  Nichols  & 
Shepard  Company.  We  acted  as  their  local  agent  in  selling  their 
threshing  machines,  engines,  and  other  machinery  manufactured  by 
them.  I  took  an  order  for  an  engine  for  John  Wasilk  and  sent 
it  in  to  the  company;  but  it  was  not  accepted  by  the  company. 
The  company  then  sent  their  representative,  J.  J.  Barrett,  to  sec 
us,  and  Barrett  and  I  went  out  to  see  John  Wasilk,  and  he  came 
into  our  office  at  Webster,  and  Barrett  took  an  order  for  an  en- 
gine from  John  Wasilk,  and  it  was  accepted  by  the  company,  and 
Barrett  took  a  settlement  for  the  same  engine.  We  did  not  send 
in  the  order  which  Barrett  took,  and  never  had  it  in  our  hands, 
nor  myself  nor  the  firm  of  Carlson  &  Hunter  ever  had  any  control 
over  said  order.  The  reason  the  order  was  sent  in  was  rejected 
\vas  because  we  did  not  get  sufficient  security.  *  *  *  Xhe 
order  which  Barrett  took  from  John  Wasiilc  was  filled,  and  the 
engine  was  shipped  on  that  order.  I  was  present  at  the  time  John 
Wasilk  settled  with  the  company  for  that  engine.  I  made  the  set- 
tlement papers  out  myself,  under  the  direction  of  J.  J.  Barrett.  At 
that  time  J.  J.  Barrett  had  no  authority' to  act  for  Carlson  &  Hun- 
ter in  selling  said  engine  to  John  Wasilk."  J.  J.  Barrett  in  his 
testimony  makes  the  following  statement:  *'What  I  did  in  that 
matter  was  not  done  by  way  of  assistance  of  Carlson  &  Hunter." 
It  would  seem  quite  clear  from  the  testimony,  therefore,  that  the 
transaction  with  W'asilk  was  made  by  Barrett,  and  that,  under 
the   evidence,    Carlson    &   Hunter    could    not   be    legally    held    as 
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guarantors  of  the  notes  given  by  Wasilk  in  that  transaction,  and 
that  the  court  was  therefore  right  in  so  finding. 

The  further  contention  of  the  appellant  that  the  commissions 
upon  the  Munson  notes  due  the  firm  of  Carlson  &  Hunter  should 
not  have  been  excluded  by  the  findings  and  conclusions  of  the 
court,  for  the  reason  that  the  claim  of  the  plaintiil  as  to  that  com- 
mission was  withdrawn  on  the  trial,  is  untenable,  for  the  reason 
that  the  defendant  had  pleaded  as  a  defense  to  the  action  the  guar- 
anty made  by  Carlson  &  Hunter  upon  those  two  notes,  and  hence 
the  court  was  required  to  find  what  sum  the  defendant  was  entitled 
to  retain  on  account  of  these  notes  under  the  defendant's  answer. 

The  further  contention  of  appellant  that  the  court  also  erred 
in  holding  that  the  notes  should  be  surrendered  up  to  the  plaintiff, 
as 'that  issue  was  not  raised  in  the  pleadings,  is  untenable.  We  are 
of  the  opinion  that  the  court  committed  no  error  in  holding  that 
the  defendant  was  entitled  to  retain  in  its  hands  the  amount  unpaid 
on  the  Munson  notes  which  would  be  due  it  under  its  contract 
with  Carlson  &  Hunter.  The  contention  of  the  appellant  that  the 
court  should  have  held  that  the  total  amount  of  the  Munson  notes 
should  have  been  credited  to  the  defendant,  in  our  view,  cannot  be 
sustained.  The  amount  to  be  credited  to  the  defendant  on  the 
Munson  notes  was  the  amount  to  which  they  would  be  entitled 
under  their  contract,  and  that,  of  course,  would  be  the  face  of 
the  notes,  less  the  commission  of  Carlson  &  Hunter.  It  is  quite 
clear,  therefore,  that  the  court  was  right  in  adjusting  the  accounts 
between  the  defendant  and  Carlson  &  Hunter,  by  crediting  the 
defendant  with  only  the  amount  that  would  actually  be  coming  to 
that  company  on  account  of  those  notes  after  deducting  Carlson  & 
Hunter's  commission.  In  adjusting  the  accounts,  therefore,  the 
court  properly  found  due  the  plaintiff  the  sum  for  which  judg- 
ment was  entered.  But,  as  will  be  noticed,  in  adjusting  said  ac- 
count the  amount  of  the  Munson  notes  was  charged  up  against 
Carlson  &  Hunter,  and  credited  to  the  defendant.  It  was  perfectly 
proper,  therefore,  for  the  court,  in  its  judgment,  to  adjudge  that, 
as  Carlson  &  Hunter  had  been  charged  with  the  amount  of  those 
notes  belonging  to  the  defendant  company,  the  notes  should  be 
surrendered  up  to  the  plaintiff.  What  further  interest  could  the  de- 
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fendant  have  in  the  notes?  It  had  been  credited  with  the  amount 
due  it  on  account  of  the  notes,  and  Carlson  &  Hunter  had  been 
charged  with  that  amount.  No  possible  reason  could  exist  then  for 
the  defendant  to  further  retain  possession  of  the  notes,  and  it  was 
therefore  perfectly  proper  in  the  judgment  for  the  court  to  award 
the  possession  of  the  notes  to  the  plaintiff,  who  was  entitled  to 
go  on  and  collect  the  amount  due  upon  the  notes  from  Munson, 
and,  when  so  collected,  of  course,  that  sum  will  belong  to  the 
plaintiff  as  trustee  of  the  bankrupts. 

In  our  opinion,  therefore,  the  judgment  of  the  court  below 
and  order  denying  a  new  trial  should  be  affirmed,  and  it  is  so 
ordered. 

McCOY,  J.,  taking  no  part  in  this  decision. 


ROOT  et  al.  v.  BINGHAM. 

An  application  for  new  trial  for  insufficiency  of  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court  and  a  ruling 
thereon  will  not  be  reversed  in  absence  of  manifest  abuse  of  dis- 
cretion. 

An  accurate  exhaustive  definition  of  the  phrase  "abuse  of  dis- 
cretion" would  be  difficult,  each  case  being  determined  with  refer- 
ence to  its  own  peculiar  fact,  ana  there  are  different  kinds  of  dis- 
cretion that  may  be  exercised  by  the  trial  court,  discretion  in  the 
sense  of  the  exclusive  right  to  decide  as  that  court  pleases  which 
will  not  be  reviewed  by  an  appellate  tribunal,  and  a  discretion  in  the 
decision  of  what  is  just  and  proper  under  the  circumstances,  which 
will   not   be   reviewed,    unless   there   is   an   abuse   of   it. 

"Abuse  of  discretion"  in  granting  a  new  trial  does  not  neces- 
sarily imply  intentional  wrong,  but  in  such  a  case  discretion  is 
abused,  when  in  its  exercise  a  court  exceeds  the  bounds  of  reason; 
all    circumstances    before   it   being   considered. 

Opinion   filed,   October   4,    1910.) 

Appeal  from  Circuit  Court,  Marshall  County.  Hon.  J.  H. 
McCoy,  Judge. 

Action  by  Currie  Root  and  another  against  George  Bingham. 
There  was  a  verdict  for  plaintiffs;  and  they  appeal  from  an  order 
granting  a  new  trial.    Affirmed. 

Otto  L.  Kaas  and  Taubman,  Williamson  &  Herreid,  for  ap- 
pelants.     Byron  Abbott,  for  respondent. 
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HANEY,  J.  This  is  an  appeal  by  the  plaintiffs  from  an 
order  granting  a  new  trial.  Among  the  statutory  grounds  desig- 
nated in  the  notice  of  intention  was  insufficiency  of  the  evidence  to 
justify  the  verdict.  The  order  does  not  specify  the  grounds  upon 
which  it  was  based.  It  is  well  settled  in  this  jurisdiction  that  an 
application  for  a  new  trial  on  the  ground  of  insufficiency  of  the 
evidence  is  addressed  to  the  sound  discretion  of  the  trial  court, 
that  the  ruling  thereon  will  not  be  reversed  in  absence  of  manifest ' 
abuse  of  discretion,  and  that  a  stronger  showing  will  be  required 
when  the  order  grants  than  when  it  refuses  a  new  trial.  Hodges 
V.  Bierlein,  4  S.  D.  258,  56  N.  W.  811;  Alt.  v.  Railway  Co.,  5  S. 
D.  20,  57  N.  W.  1126;  Grant  v.  Grant,  6  S.  D.  147,  60  N.  W. 
743;  Thomas  v.  FuUerton,  13  S.  D.  199,  83  N.  W.  45;  Roch- 
ford  V.  Albaugh,  16  S.  D.,  628,  94  N.  W.  701 ;  Jones  v.  Jones,  17 
S.  D.  256,  96  N.  W.  88;  Cliiford  v.  Latham,  19  S.  D.  376,  103 
N.  W.  642. 

Conceding  the  rule  to  be  substantially  as  stated,  appellants 
contend  the  record  in  this  case  discloses  manifest  abuse  of  dis- 
cretion. An  accurate  exhaustive  definition  of  the  phrase  "abuse  of 
discretion''  would  be  difficult,  if  not  impossible.  Each  case  must 
be  determined  with  reference  to  its  own  peculiar  facts.  There  are 
different  kinds  of  discretion  that  may  be  exercised  by  the  trial 
court.  There  is  the  discretion  in  the  sense  of  the  exclusive  right 
to  decide  as  that  court  pleases,  which  will  not  be  reviewed  by  the 
appellate  tribunal.  There  is  a  discretion  in  the  decision  of  what 
is  just  and  proper  under  the  circumstances.  The  latter  kind,  the 
kind  of  discretion  involved  in  the  case  at  bar,  will  not  be  revised 
unless  there  is  an  abuse  of  it;  that  is,  unless  it  appears  that  it 
was  exercised  on  grounds  or  for  reasons,  clearly  untenable,  or  to 
an  extent  clearly  unreasonable.  That  would  be  its  abuse.  Murray 
V.  Buell,  74  Wis.  14,  41  N.  W.  loio.  Abuse  of  discretion  In 
granting  a  new  trial  does  not  necessarily  imply  intentional  wrong. 
In  such  a  case  discretion  is  abused  whenever  in  its  exercise  a 
court  exceeds  the  bounds  of  reason;  all  circumstances  before  it 
being  considered.  As  said  by  the  Supreme  Court  of  Wisconsin  in 
Murray  v.  Buell,  supra :  "The  term  'abuse  of  discretion'  exercised 
in  any  case  by  the  trial  court,  as  used  in  the  decisions  of  courts 
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and  in  the  books,  implying  in  common  parlance  a  .bad  motive  or 
wrong  purpose,  is  not  the  most  appropriate.  It  is  really  a  dis- 
cretion exercised  to  an  end  or  purpose  not  justified  by,  and  clearly 
against,  reason  and  evidence."  The  difference  between  an  order 
granting  and  an  order  refusing  a  new  trial  is  obvious.  One  leaves 
the  litigation  undetermined.  The  other  concludes  it.  Hence  the 
rule  requiring  a  stronger  showing  to  secure  a  reversal  of  the 
former.  Indeed,  the  circumstances  would  be  exceptional  that 
would  justify  an  appellate  court  in  reversing  an  order  granting 
it  new  trial  on  the  ground  of  insufficiency  of  the  evidence,  where, 
as  in  this  case,  the  larger  part  of  it  consists  of  oral  testimony 
given  in  the  presence  of  the  trial  judge..  He  is  in  a  far  better 
position  than  are  the  judges  of  this  court  to  determine  whether 
the  ends  of  justice  have  been  attained — whether  the  cause  should 
be  again  tried.  Should  a  trial  judge  arbitrarily  make  a  second 
order  granting  a  new  trial  against  the  same  party  on  the  ground 
stated,  where  there  was  any  legal  evidence  to  sustain  the  verdict 
a  substantially  different  question  would  arise  than  the  one  pre- 
sented by  this  appeal.  Clearly,  then,  there  was  no  abuse  of  discre- 
tion in  this  case.  The  action  was  instituted  to  recover  for  the 
alleged  breach  of  a  contract  relating  to  the  sale  of  lands  listed  by 
the  plaintiffs  with  the  defendant  for  that  purpose. 

The  defenses  were  (i)  an  executed  oral  modification  of  the 
original  contract  with  performance  as  modified;  and  (2)  a  com- 
plete accounting  and  settlement.  In  support  of  the  second  defense, 
if  not  of  the  first,  defendant  introduced  abundant  evidence. 
Though  contradicted,  it  was  of  a  substantial  and  satisfactory 
character.  The  cause  had  been  only  once  tried.  The  evidence,  to 
say  the  least,  was  conflicting,  if  it  did  not  strongly  preponderate  in 
favor  of  the  defendant.  The  learned  trial  judge  was  in  position  to 
observe  the  demeanor  of  the  witnesses  and  numerous  incidents  of 
the  trial  impossible  of  reproduction  in  a  printed  record.  He  must 
be  presumed  to  have  acted  with  deliberate  and  enlightened  judg- 
ment. There  is  nothing  in  the  record  which  would  justify  this 
court  in  concluding  that  his  discretion  was  exercised  to  an  end  or 
purpose  not  justified  by  sound  reason  and  the  evidence.  It  does 
not  manifestly  appear  that  his  action  was  either  arbitrary,  or  ex- 
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ceeded  the  bounds  of  reason,  in  view  of  all  the  circumstances  as 
they  may  have  appeared  to  him  when  the  order  was  entered. 

Therefore  his  decision  should  stand  and  the  order  appealed 
from  be  affirmed. 

McCOY,  J.,  taking  no  part  in  the  decision. 


SIMOXSOX  V.  AXEY  et  al. 

Testimony  by  an  attorney  and  his  stenographer  that  a  note  left 
in  his  care  cannot  be  found  in  his  office  after  a  thorough  search  is 
sufficient  to  allow  the  admission  of  secondary  evidence  of  its  contents. 

The  sufficiency  of  a  search  to  entitle  a  party  to  show  hy  sec- 
ondary evidence  the  contents  of  a  lost  instrument  rests  in  the  sound 
discretion  of  the  trial  court,  and  its  ruling  will  not  he  reversed  unless 
an  abuse  oi  such  discretion  he  shown. 

In  an  action  by  a  mortgagee  for  conversion  of  two  horses 
hought  by  the  defendant  from  the  mortgagor,  evidonce  that  after 
defendant's  purchase  plaintiff  told  another  that  he  did  not  expect 
to  rely  upon,  and  did  not  claim  anything  under,  such  mortgage,  was 
immaterial,   and   was   properly   excluded. 

A  motion  for  a  new  trial,  based  upon  the  affidavit  of  a  witness 
at  the  trial  to  facts  which  she  claims  she  would  testify  to  in  the 
new  trial,  is  properly  overruled  where  it  appears  that  part  of  the 
newly  discovered  evidence  is  false,  and  for  the  reason  that  such 
evidence  should  have  been  submitted  at  the  former  trial. 

A  motion  for  new  trial  is  largely  in  the  sound  discretion  of  the 
trial  court,  and,  unless  there  bas  been  an  abuse  of  such  discretion, 
it  will  not  be  reversed. 

Where  the  undisputed  facts  in  an  action  by  a  chattel  mort- 
gagee against  a  purchaser  from  the  mortgagor  for  conversion  showed 
that  horses  purchased  by  defendant  were  subject  to  a  chattel  mort- 
gage to  plaintiff,  which  was  duly  executed  and  recorded,  and  that  the 
debt  had  not  been  paid,  it  was  proper  to  direct  a  verdict  for 
plaintiff. 

(Opinion    filed,    October    4,    1910.) 
Appeal   from   Circuit   Court,    Roberts   County.     Hon.   J.    H. 
McCoy,  Judge. 

Action  by  S.  J.  Simonson  against  G.  W.  Aney  and  another. 
From  a  judgment  for  plaintiflf,  defendants  appeal.     Affirmed. 

/.  /.  Batterton,  for  appellants.  Clay  Carpenter,  for  re- 
spondent. 
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CORSON,  J.     This  is  an  appeal  by  the  defendants  from  a 
judgment  in  favor  of  the  plaintiff,  and  from  the  order  denying 
a  new  trial.     The  action  was  instituted  by  the  plaintiff  to  recover 
of  the  defendants  the  value  of  two  horses  alleged  to  have  been 
purchased  by  the  defendants  which  were  included     in  a  chattel 
mortgage  executed  by  one  John  Campbell  to  the  plaintiff.     It  is 
alleged  in  the  complaint,  in  effect,  that  on  February  i,   1904,  tlic 
said   John   Campbell   executed  and  delivered  to  the   plaintiff  his 
promissory  note  for  the  sum  of  $500,  and,  to  secure  the  payment 
of  the  same,  the  said  Campbell  executed  a  chattel  mortgage  to  the 
plaintiff   of   certain   personal   property,    which    included    the    two 
horses  alleged  to  have  been  purchased  of  said  Campbell  by  the 
defendants;  that  said  mortgage  was  duly  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Roberts  county ;  and  that  no  part 
of  the  said  note  had  been  paid,  and  demanded  judgment  against 
the  defendants  for  the  sum  of  $250,  together  with  the  costs  of 
the  action.    The  defendants  in  their  answer,  among  other  defenses, 
alleged  that  long  before  the  alleged  conversion  of  the  said  prop- 
erty by  the  defendants  herein  the  plaintiff  represented  and  stated 
that  he  disclaimed  all  interest  in  and  lien  upon  all  property  cov- 
ered by  the  said  chattel  mortgage.     This  alleged  defense  w^as  on 
motion  stricken  out  by  the  court.     The  errors  assigned  were  as 
follows :      ( I )    **That    the   court   erred    in    receiving    evidence   of 
the  alleged   lost   note.      (2)    That   the   court   erred   in   excluding 
evidence  offered  in  behalf  of  the  defendants  under  the  first  defense 
set  up  in  their  answer,  waiver  of  lien,  and  estoppel,  and  in  holding 
that  the  facts  set  up  in   such  defense  constituted  no  defense  to 
plaintiff's  cause  of  action.     (3)   That  the  court  erred  in  refusing 
to  allow  witness  Dove  to  testify  that  he  had  communicated  certain 
statements  and  admissions  relative  to  the  lien  of  his  chattel  mort- 
gage to  the  defendants ;  and  in  refusing  to  allow  defendants  to 
testify  to  such  statements  and  admissions  being  communicated  to 
them,  and  that  they  relied  upon  the  truth  of  the  same  in  taking 
possession  of  the  horses  in  question.     (4)  That  the  court  erred  in 
directing  a  verdict  for  the  plaintiff  herein.     (5)   That  the  court 
erred  in  entering  judgment  upon  said  verdict.     (6)  That  the  court 
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erred  in  over-ruling  and  denying  defendants'  motion  for  a  new 
trial.", 

It  is  contended  by  the  appellants  that  the  court  erred  in 
receiving  the  evidence  of  the  alleged  lost  note.  This  contention 
is  clearly  untenable.  It  was  proven  by  the  evidence  of  the  plain- 
tiff that  the  note  was  left  with  Mr.  McNulty,  his  attorney,  and 
Mr.  McNulty  testified,  as  did  also  his  stenographer,  that  a 
thorough  search  had  been  made  in  his  office  for  the  note,  and  that 
they  were  unable  to  find  it.  Upon  this  proof  the  court  was  fully 
justified  in  admitting  the  evidence  of  the  contents  of  the  note. 

The  evidence  as  to  the  sufficiency  of  the  search  made  for  a 
lost  instrument  to  entitle  the  party  to  make  proof  of  its  contents 
is  in  the  sound  discretion  of  the  trial  court,  and  no  definite  rule 
can  be  laid  down  as  to  the  extent  of  such  search  before  evidence 
of  its  contents  is  admissible,  and,  unless  there  has  been  an  abuse 
of  such  discretion,  this  court  will  not  reverse  the  ruling  of  the 
trial  court  in  admitting  such  evidence.    Enc.  of  Evidence,  p.  351. 

It  is  further  contended  that  the  court  erred  in  excluding 
evidence  offered,  in  behalf  of  the  defendants  under  the  first  defense 
set  up  in  their  answer,  waiver  of  lien,  and  estoppel.  Witness  Dove 
testified  on  the  part  of  the  defendants  that  he  had  a  conversation 
with  the  plaintiff  in  the  latter  part  of  November,  1905,  in  which 
Campbell  told  him  that  he  claimed  that  there  was  due  him  $260,  but 
that  he  claimed  no  interest  in  the  personal  property,  and  that  he 
had  a  land  deal  that  he  was  figuring  on  getting  his  money  out  of. 
He  was  then  asked  the  following  question :  "Did  he,  the  plaintiff, 
say  anything  as  to  whether  or  not  he  would  enforce  the  payment 
of  that  $260  out  of  the  chattel  mortgages  on  the  personal  prop- 
erty?" This  question  was  Objected  to  and  the  objection  sustained. 
He  was  then  asked  the  following  question:  "Did  you  afterwards 
and  within  a  short  time  have  any  talk  with  either  G.  W.  A.  or 
Reuben  Aney  in  which  you  stated  to  them  the  substance  of  this 
conversation,  or  told  them  what  Mr.  Simonson  had  told  you?" 
Objected  to,  axid  objection  sustained.  It  appears  from  the  evidence 
in  the  case  that  the  horses  were  purchased  by  the  defendants  in 
July,  1905.    Clearly,  therefore,  the  defendants  could  not  have  been 
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influenced  in  makyig  the  purchase  of  the  horses  by  anything  that 
had  bieen  said  to  them  by  Dove  in  November  that  year,  and  the 
evidence  in  our  opinion  was  clearly  inadmissible,  even  if  the 
statements  had  been  made  prior  to  the  purchase  of  the  property 
by  the  defendants. 

It  is  further  contended  by  the  appellant  that  the  court  erred 
in  denying  the  defendant's  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  but  we  are  of  the  opinion 
that  the  court  committed  no  error  in  denying  the 
[)[aintiff's  motion  upon  that  ground.  The  motion  is  based  mainly 
upon  the  affidavit  of  the  witness  Mrs.  Duggan,  who  was  formerly 
the  wife  of  John  Campbell,  the  mortgagor  in  the  chattel  mort- 
gage. It  is  disclosed  by  the  record  that  she  was  a  witness  on  the 
trial,  and  had  been  a  witness  on  a  former  trial  in  which  portions 
of  the  property,  described  in  the  chattel  mortgage,  were  involved, 
and  no  reasonable  excuse  is  shown  why  the  evidence  sought  to  be 
elicited  from  her  on  the  new  trial  was  not  introduced  in  the  former 
trial;  and  the  facts  to  which  it  is  claimed  she  would  testify  on 
the  new  trial  are  unsatisfactory  and  not  entitled  to  very  much 
consideration  in  the  case,  as  a  part  of  the  evidence  that  she 
claimed  she  would  testify  to  was  that  the  $500  note  in  controverys 
in  the  action  was  marked,  "Paid."  On  the  hearing  of  the  motion 
for  the  new  trial,  the  original  note  was  produced  by  Mr.  McNulty, 
who  had  found  the  same  in  his  office  subsequently  to  the  trial, 
and  before  the  hearing,  and  it  conclusively  appears  therefrom  that 
it  had  not  been  marked  "Paid,"  and  could  not  have  been  in  the 
possession  of  the  mortgagor,  John  Campbell,  at  the  time  stated, 
as  the  said  note  had  always  been  in  the  possession  of  the  plaintiff 
or  the  said  McNulty  up  to  the  time  of  the  hearing.  As  has  been 
often  stated  by  this  court,  the  decision  of  the  trial  court  on  a  mo- 
tion for  a  new  trial  is  largely  within  its  sound  judicial  discretion, 
and,  unless  there  has  been  an  abuse  of  such  discretion,  the  ruling  of 
the  trial  court  upon  such  motion  will  not  be  reversed  by  this 
court.  After  a  careful  examination  of  the  affidavit  upon  which 
the  motion  for  a  new  trial  is  based,  this  court  cannot  say  there 
was  an  abuse  of  such  discretion  in  denying  the  motion. 


Digitized  by 


Google 


1910.]  FRENCH  v.   CHICAGO,   B.   &  Q.   R.   CO.  125 

It  is  further  contended  by  the  appellants  that  the  court  erred 
in  directing  a  verdict  in  favor  of  the  plaintiff,  but  in  the  view  wc 
take  of  the  case  the  trial  court  committed  no  error  in  directing  such 
verdict.  The  material  facts  in  the  case  were  undisputed,  namely, 
that  the  horses  purchased  by  the  defendants  from  John  Campbell 
were  included  in  the  chattel  mortgage  given  by  John  Campbell 
to  the  plaintiff,  which  was  properly  executed  and  filed,  and  that 
the  amount  of  the  note  for  $500  for  which  the  chattel  mortgage 
was  given  for  security  had  not  been  paid,  and  that  the  defendants 
had  purchased  the  horses  from  the  said  John  Campbell  while  said 
chattel  mortgage  was  in  full  force  and  effect,  and  of  which  they 
must  be  presumed  to  have  had  constructive  notice.  These  facts 
being  established,  the  plaintiff  was  clearly  entitled  to  a  verdict  for 
the  value  of  the  two  horses  which  was  found  by  the  jury  to  be 
$180  for  which  the  judgment  was  entered. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial 
court  and  order  denying  a  new  trial  are  affirmed. 

McCOY,  J.,  not  sitting. 


FRENCH  V.  CHICAGO,  B.  &  Q.  R.  CO. 

Where  the  abstract  on  appeal  fails  to  show  that  the  bill  of 
exceptions  was  certified  by  the  trial  judge,  the  appellate  court  will 
not  consider  the  appeal  on  attention  being  called  to  the  defect. 

Where,  on  a  motion  for  new  trial,  there  are  no  Sipeciflcations  of 
error  in  the  bill  of  exceptions,  the  trial  court  should  disregard  the 
bill. 

Where  the  trial  court  overruled  defendant's  motion  for  new 
trial,  the  errors  in  the  bill  of  exceptions  not  being  specified,  such 
ruling  will  be  presumed  correct  on  appeal;  so  that,  where  the  bill 
o^  exceptions  on  appeal  failed  to  contain  specifications  of  error,  the 
appellate  court  will  not  send  the  record  back  to  the  trial  court 
for  correction,  the  plaintiff,  on  the  motion  for  new  trial,  having 
an  absolute  right  to  rely  upon  the  lack  of  the  specifications  of  error, 
so  that,  if  the  trial  court  had  granted  a  new  trial  because  of  error 
appearing  in  the  bill  of  exceptions,  it  would  have  been  reversible 
error. 

Although  instructions  were  all  in  writing,  to  which  exceptions 
were  duly  taken,  yet  they  were  "errors  of  law  occurring  at  the 
trial,"  so  as  to  require  specification  in  the  bill  of  exceptions  to 
bring  the  court's  attention  to  them  on  motion  for  new  trial. 

Haney,   J.,  dissenting. 

(Opinion    filed,    October    4,    1910.) 
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Appeal  from  Circuit  Court,  Custer  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  George  B.  French  against  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

N,  K.  Griggs  and  Hortier,  Martens  &  Goldsmith,  for  appellant. 
Ed,  L.  Grantham,  for  respondent. 

WHITING,  P.  J.,  This  cause  is  before  us  upon  an  appeal 
from  the  judgment  of  the  trial  court  and  from  the  order  of  such 
court  refusing  a  new  trial.  The  first  matters  demanding  our  con- 
sideration relate  to  questions  of  practice,  and,  in  our  view,  the 
decision  upon  this  appeal  is  determined  thereby. 

This  cause  was  tried  in  October,  1908.  A  bill  of  exceptions 
was  settled  and  motion  for  new  trial  based  thereon  made  and 
overruled  in  February,  1909.  Appeal  was  perfected  in  February, 
1909.  Appellant's  abstract  was  filed  June  4,  1909.  Appellant's 
brief  was  filed  November  13,  1909.  Respondent's  brief  was  filed 
March  17,  1910.  Respondent  in  his  brief  called  attention  to  the 
fact  that  the  abstract  failed  to  show  any  certificate  of  the  trial 
court  to  the  bill  of  exceptions,  and  further  that  such  bill  of  excep- 
tions contained  no  specifications  of  errors  upon  which  the  de- 
fendant intended  to  rely.  This  cause  was  set  for  argument 
June  24,  1910,  and  upon  that  date  respondent,  under  stipulation 
of  counsel,  filed  an .  additional  abstract.  As  a  part  of  such  stipu- 
lation it  was  agreed  that  same  was  filed  subject  to  right  of  ap- 
pellant to  move  to  strike  same  from  files.  It  was  further  stipu- 
lated that  appellant  might  file  reply  brief  within  30  days,  and  the 
cause  was  submitted  without  oral  argument.  On  July  21,  1910, 
appellant  served  respondent  with  a  motion  to  strike  the  additional 
abstract  from  the  files  of  this  court,  and,  as  grounds  for  motion, 
set  forth  that  the  cause  had  been  pending  for  more  than  a  year; 
that  both  parties  had  filed  briefs  covering  the  whole  cause;  that 
such  additional  abstract  was  not  filed  until  the  time  set  for  hear- 
ing the  cause ;  that  to  permit  such  additional  abstract  to  be  a  part 
of  the  files  would  be  unfair  to  appellant.  On  July  22,  1910,  ap- 
pellant filed  an  additional  abstract  setting  forth  the  fact  that  there 
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was  a  proper  certificate  of  the  trial  court  to  the  bill  of  exceptions. 
On  July  22,  1910,  appellant  filed  a  reply  brief.  On  August  27, 
19 10,  appellant  procured  from  this  court  an  order  to  show  cause 
why  the  record  herein  should  not  be  returned  to  the  trial  court  in 
order  that,  in  such  court,  upon  proper  motion,  the  bill  of  excep- 
tions could  be  amended  so  as  to  include  the  specifications  of  error 
in  'such  bill  and  to  show  a  certificate  of  the  trial  judge  to  such  bill. 
In  support  of  this  order  to  show  cause,  appellant  presented  an 
affidavit  of  its  attorney  setting  forth  that  he  had  had  charge  of 
this  cause;  that  his  attention  had  not  been  called  to  the  fact  that 
jspecifications  of  error  were  not  properly  in  the  record  until  the 
serving  of  respondent's  additional  abstract  about  the  middle  of 
June,  1910;  that  affiant's  practice  was  chiefly  in  Nebraska,  Wyom- 
ing, and  other  states  where  no  specifications  are  required  in  the 
bill;  that  he  was  not  familiar  with  the  rule  in  this  state;  that 
affiant  had  been  exceedingly  busy  at  all  times  since  his  attention 
was  called  to  the  above  error  in  bill  of  exceptions.  Respondent, 
making  return  to  such  order,  presented  affidavit  of  his  attorney 
setting  forth  that  there  were  no  specifications  of  error  in  the  bill 
of  exceptions;  that  the  proposed  bill  was  -served  long  after  time 
prescribed  by  statute  had  expired;  that  affiant  did  not  object  to 
proposed  bill,  and,  in  view  of  the  omissions,  did  not  carefully 
examine  proposed  bill  and  propose  amendments  thereto;  that  he 
called  the  trial  court's  attention  to  want  of  specifications  of  error 
in  such  bill ;  that  affiant  prepared  his  brief  on  appeal  basing  same 
almost  wholly  upon  such  omission  of  certificate  and  omission  of 
specifications  of  error;  that  such  hfief  was  served  some  time  be- 
fore the  opening  of  the  April,  1910,  term  of  this  court;  that  to 
allow  such  bill  of  exceptions  to  be  amended  so  as  to  include  such 
specifications  of  error  would  be  unfair  without  permission  to 
respondent  to  propose  amendments  to  such  bill  and  a  chance  for 
the  trial  court  to  consider  such  amendments  upon  motion  for 
new  trial.  Respondent  also  presented,  upon  return  to  such  order 
to  show  cause,  a  certificate  of  the  judge  of  the  trial  court,  under 
the  seal  of  such  court,  certifying  that,  upon  the  motion  for  new 
trial,  his  attention  was  called  to  the  lack  of  specifications  of  error 
in  the  bill  of  exceptions,  and  was  advised  that  plaintiff  (respond- 
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ent  here)   would  rely  on  such  omission  upon  the  motion  for  new 
trial   and  upon  appeal. 

Appellant  is  not  in  a  good  position  to  ask  the  relief  prayer! 
for,  even  conceding  that  this  court  would  have  the  power  to  grant 
it  all.  Appellant  was  long  in  default  when  it  filed  its  abstract  on 
appeal,  and  with  such  abstract  unchanged  it  would  not  appear  that 
the  purported  bill  of  exceptions  had  ever  been  certified  to.  There 
would  therefore  be  no  bill  of  exceptions  before  this  court,  and 
the  appeal  must  necessarily  have  fallen  providing  our  attention 
was  called  to  such  defect.  Appellant  waited  nearly  six  months 
more  before  filing  brief,  and  filed  such  brief  some  nine  months 
after  appeal.  It  can  hardly  base  any  claims  upc»i  delay  of  re- 
spondent of  four  months  in  filing  his  brief,  especially  when  such 
delay  did  not  carry  cause  over  any  term  of  this  court.  Respond- 
ent's brief  called  appellant's  attention  to  the  claimed  defects  in  the 
record,  and  to  the  fact  that  respondent  relied  thereon.  If  respond- 
ent's additional  abstract  was  stricken  out,  yet  it  would  stand 
conceded  by  the  reply  brief  that,  as  a  matter  of  fact, 
no  specifications  of  error  were  in  the  bill  of  exceptions.  The 
record*  shows  that  the  motion  for  new  trial  was  made  on  a  bill  of 
exceptions.  The  only  way,  therefore,  that  the  trial  court's  at- 
tention could,  under  our  statute,  be  called  to  the  errors  claimed 
and  relied  upon,  was  through  specifications  in  such  bill  of  excep- 
tions, and,  if  there  wer^  no  such  specifications  in  such  bill  of 
exceptions,  it  was  the  duty  of  the  trial  court,  and  is  the  duty  of 
this  court,  to  wholly  disregard  such  bill.  Wenke  v.  Hall,  17  S. 
D.  305,  96  N.  W.  103.  Certainly  there  are  no  grounds  for  asking 
this  court  to  strike  out  respondent's  additional  abstract. 

Neither  do  we  think  this  court  should  send  the  record  back 
to  the  circuit  court.  Every  presumption  i's  in  favor  of  the  correct- 
ness of  the  trial  court's  ruling  refusing  a  new  trial.  It  must  be 
presumed  that  it  obeyed  the  law  and  disregarded  the  bill  of  ex- 
ceptions when  it  made  such  ruling.  McNish  v.  Wolven,  22  S.  D. 
621,  119  N.  W.  1000.  The  plaintiflf  below  had  an  absolute  right 
under  the  statutes  of  this  state  to  rely  upon  the  lack  of  specifica- 
tions and  would  have  been  entitled  to  a  reversal  in  this  court  if 
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the  trial  court  had  granted  a.  new  trial  for  any  error  appearing  in 
such  bill  but  not  specified.  Justice  to  the  trial  court  demands  that 
the  cause  be  decided  here  upon  the  record  as  it  was  in  that  court. 
If  such  bill  of  exceptions  should  now  be  amended  by  inserting  the 
specifications  of  error  claimed,  many  questions  would  be  pre- 
sented here  that  were  never  before  the  trial  court  on  motion  for 
new  trial.     This  court  should  not  return  record. 

Appellant  claims  errors  were  committed  by  the  court  in  its 
instructions  given  and  refused,  and  insists  that  such  errors  can 
be  reviewed  without  a  bill  of  exception;  that  such  instructions 
became  a  part  of  the  judgment  roll.  It  appears  from  the  addi- 
tional abstract  of  appellant  that  the  instructions  given  and  refused 
were  all  in  writing,  and  that  exceptions  to  the  refusal  to  give 
some  and  to  the  giving  of  others  were  duly  preserved.  It  must, 
however,  be  conceded  that,  if  the  court  erred  in  its  rulings  re- 
fusing certain  instructions  or  in  the  giving  of  instructions,  they 
were  '^errors  of  law  occurring  at  the  trial,"  and  therefore  should 
have  been  specified  in  the  bill  of  exceptions,  and  thus  brought  to 
the  attention  of  the  court  upon  the  motion  for  new  trial. 

No  error  appearing  from  the  record  such  as  is  reviewable  by 
the  court  under  the  condition  of  such  record,  the  judgment  of  the 
trial  court  and  order  denying  a  new  trial  are  affirmed. 

HANEY,  J.,  drssenting. 


SMITH  V.  DUNN  et  al. 

Under  Code  Civ.  Proc.  §  696,  providing  that  every  person  who 
shall  labor  upon  or  furnish  materials  for  a  building  or  other  im- 
proveaient  upon  land,  on  complying  with  the  statute,  shall  have  a 
lien,  and  section  703,  providing  that  any  such  person  may  file  with 
the  clerk  within  four  months  an  account  of  the  demand  due  him, 
and  amending  Comp.  Laws  1887,  §  5476,  as  amended  by  Laws  1893, 
c.  116,  by  the  omission  of  a  proviso  that  the  failure  to  file  the 
statement  within  the  time  provided  shall  not  defeat  the  lien  except 
against  purchasers  in  good  faith,  a  materialman  is  not  entitled  to 
a  lien  where  he  filed  his  statement  of  account  more  than  four  months 
after  the  last  item  of  material. 

(Opinion   filed,    October    4,    1910.) 

Vol.   26   S.   D.   9 
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Appeal  from  Circuit  Court,  Stanley  County.  Hon  Lyman  T. 
Bouche;r,  Judge. 

Action  by  James  A.  Smith  against  E-  H.  Dunn,  as  adminis- 
trator of  the  estate  of  W.  F.  Lawrence,  deceased,  and  others. 
From  a  judgment  for  defendants,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.     Affirmed. 

James  Brcnai,  for  appellant.  French  &  Orz'is,  for  respond- 
ent. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  a 
judgment  entered  in  favor  of  the  defendants  and  from  an  order 
denying  a  new  trial.  The  action  was  instituted  by  the  plaintiff 
to  enforce  a  lien  against  a  certain  lot  and  building  situated  thereon 
in  the  town  of  Kadoka,  in  Stanley  county,  for  the  balance  due 
him  for  building  material  furnished  to  one  W.  F.  Lawrence,  now 
deceased,  for  the  erection  of  the  building  thereon.  The  facts 
were  stipulated,  and  arc,  in  effect,  that  the  plaintiff  owned  and 
operated  a  retail  lumber  yard  at  Kadoka,  in  said  Stanley  county; 
that  on  the  6th  day  of  April,  1907,  he  entered  into  a  contract  with 
the  said  \V.  F.  Lawrence  to  furnish  lumber  and  building  ma- 
terial for  the  erection  of  a  livery  barn  situated  upon  said  lot;  that 
the  plaintiff  furnished  lumber  and  building  material  to  the  value 
of  $756.17  on  which  payments  had  been  made  to  the  amount  of 
$459.26,  leaving  a  balance  due  the  plaintiff  of  $296.91 ;  that  the 
last  item  of  material  under  said  contract  was  furnished  on  the 
6th  day  of  May,  1907;  that  the  said  Lawrence  died  intestate  in 
the  month  of  September,  1907;  that  the  defendant  Dunn  was  duly 
appointed  administrator  of  the  estate;  thaf  the  claim  of  the  plain- 
tiff was  presented  to  said  administrator  and  was  by  him  and  the 
county  judge  duly  allowed  and  no  part  thereof  has  been  paid; 
that  a  duly  itemized  statement  of  the  account  of  the  plaintiff 
against  the  said  W.  F.  Lawrence,  deceased,  was  filed  on  Septem- 
ber 28,  1907.  Tt  is  further  stipulated  that  "the  only  question 
with  reference  thereto  is  one  of  law,  viz.,  whether  under  the  laws 
of  South  Dakota  one  furnishing  lumber  and  building  material  for 
a  building  upon  land  can  obtain  a  mechanic's  lien  therefor  by 
filing  his  affidavit  and  statement  of  account  more  than  four 
months  after  all  material  for  said  l)uilding  has  been  furnished." 
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The  court  concludes  from  the  statement  of  fact :  *'First.  That 
the  plaintiff's  failure  to  file  a  verified  account  of  the  demand  due 
him  with  the  clerk  of  the  circuit  court  of  Stanley  county,  S.  D., 
within  four  months  after  all  the  lumber  and  building  material  was 
furnished  by  him  to  William  F.  Lawrence,  deceased,  for  the 
purpose  of  constructing  the  livery  barn  referred  to  in  the  fore- 
going stipulation  of  facts,  was  fatal  to  the  plaintiff's  claimed  me- 
chanic's lien  for  the  purchase  price  of  said  material.  Second.  The 
plaintiff  has  no  lien  upon  the  livery  barn  and  lot  upon  which  the 
same  stands  described  in  plaintiff's  complaint.  *  *•'  *  The  de- 
fendant K,  H.  Dunn,  as  administrator  of  the  estate  of  W.  F. 
Lawrence,  deceased,  is  entitled  to  judgment  declaring  that  plain- 
tiff has  no  lien  on  said  property,  and  for  a  dismissal  of  hi's  com- 
plaint  and  costs."     And   judgment   was   entered   accordingly. 

It  will  be  observed  that  the  last  item  of  lumber  and  ma- 
terial furnished  by  the  plaintiff  was  delivered  on  ^lay  6,  1907,  and 
that  the  statement  of  the  account  and  notice  of  lien  was  not  filed 
until  22  days  after  the  expiration  of  four  months  prescribed  by 
the  statute  within  which  claims  for  liens  are  required  to  be  filed. 
It  is  contended  by  the  appellant  that  as  against  the  deceased,  W. 
F.  Lawrence,  and  the  administrator,  the  statute  requiring  Hens 
to  be  filed  within  four  months  after  the  furnishing  of  the  last 
material  has  no  application  to  the  case  at  bar,  and  that  plaintiff 
was  entitled  to  a  lien  as  against  the  premises  by  virtue  of  sec- 
tion 696  of  the  Code  of  Civil  Procedure,  which  reads  as  follows: 
''Every  mechanic,  or  other  person  who  shall  do  any  labor  upon, 
or  furnish  any  material's,  '•'  *  '^  for  any  building,  erection  or 
other  improvements  upon  land,  'S^  *  *  by  virtue  of  any  con- 
tract with  the  owner,  *  *  *  upon  complying  with  the  pro- 
visions of  this  chapter,  shall  have  for  his  labor  done,  or  material 
*  '"  *  furnished,  a  lien  upon  such  building,  erection,  or  im- 
provement, and  upon  the  land  belonging  to  such  owner,  on  which 
the  same  is  situated,  to  secure  the  payment  of  such  labor  done,  or 
materials  *  *  *  furnished,''  as  construed  by  this  court  in 
the  case  of  Hill  v.  Alliance  Building  Co.,  6  S.  D.  160,  60  N.  W. 
752.  That  case,  however,  was  decided  November  2,  1894,  when 
section  5476  of  the  Compiled  Laws  of  1887,  as  amended  by  chap- 
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ter  ii6,  Laws  1893,  providing  for  the  filing  "with  the  clerk  of  the 
circuit  court  *  *  ♦  g^  j^^^  ^^^  ^^^^  account  of  the  demand  due 
him  *  *  *  and  containing  a  description  of  the  property  to  be 
charged  with  the  lien,  and  verified  by  affidavit,"  contained  the  fol- 
lowing important  clause:  "Which  shall  be  notice  that  such  per- 
son claims  a  lien  upon  such  property;  but  the  failure  to  file  the 
same  within  the  time  aforesaid  shall  not  defeat  the  lien,  except 
against  purchasers  or  incumbrances  in  good  faith,  without  notice, 
whose  rights  shall  have  accrued  after  the  ninety  days  and  before 
any  claim  for  the  lien  was  filed."  The  section  was  again  amended 
by  chapter  135,  Laws  1895,  and  the  clause  last  above  quoted  and 
a  proviso,  not  material  in  the  present  case,  were  omitted,  and  the 
section  as  amended  in  1895  constitutes  section  703  of  our  present 
Code  of  Civil  Procedure. 

By  an  examination  of  the  opinion  in  the  case  cited,  it  will  be 
observed  that  it  was  based  mainly,  if  not  entirely,  upon  the  clause 
in  section  5476  as  amended  in  1893,  and  which,  as  we  have  seen, 
was  eliminated  by  the  amendment  of  1895,  and  the  time  in  which 
the  account  should  be  filed  was  changed  from  90  days  to  4 
months,  and  the  section  as  thus  amended  has  been  in  force  since 
it  was  so  amended  in  1895.  \\'hile  the  decision,  therefore,  in  the 
case  referred  to,  was  undoubtedly  correct  as  the  law  then  existed, 
the  omission  of  the  clause  quoted  has  rendered  that  decision  i'.i- 
applicable  to  the  law  as  it  has  existed  since  1895.  Section  70>^ 
reads  as  follows:  "Every  person  except  as  has  been  provided 
for  subcontractors  who  wishes  to  avail  himself  of  the  provisions 
of  this  chapter  may  file  with  the  clerk  *  *  *  within  four 
months  after  all  the  things  aforesaid  shall  have  been  furnished  or 
the  labor  done,  a  just  and  true  account  of  the  demand  due  him 
after  allowing  all  credits  and  containing  a  correct  description  of 
the  property  to  be  charged  with  said  lien  and  verified  by  affidavit." 

It  is  contended  by  the  respondent  that  since  the  amendment 
of  the  section,  by  the  act  of  1895,  omitting  the  portion  thereof  as 
follows,  "but  a  failure  to  file  the  same  within  the  time  aforesaid 
•shall  not  defeat  the  lien,  except  against  purchasers  or  incum- 
brancers in  good  faith,  without  notice,  whose  rights  accrued  after 
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the  ninety  days  and  before  any  claim  for  the  lien  was  filed/'  has 
the  effect  of  requiring  the  claim  to  be  filed  within  the  four  months 
as  well  against  the  owner  of  the  property  as  against  purchasers 
and  incumbrancers  in  good  faith  whose  rights  accrued  after  the 
four  months.  We  are  inclined  to  take  the  view  that  the  re- 
spondent is  right  in  his  contention,  and  that  it  was  the  intention 
of  the  lawmaking  power,  by  amending  the  section  and  omitting 
therefrom  the  clause  heretofore  quoted,  that  the  omission  should 
have  the  effect  of  requiring  the  notice  of  the  lien  to  be  filed  within 
the  four  months  as  against  the  owner  as  well  as  against  pur- 
chasers and  incumbrancers. 

It  will  be  observed  that  by  section  696,  providing  for  the 
lien,  it  is  required  that  "every  mechanic,  or  other  person  who 
shall  do  any  labor  upon,  or  furnish  any  materials  *  *  *  by 
virtue  of  any  contract  with  the  owner,  *  *  *  upon  complying 
with  the  provisions  of  this  chapter,"  shall  have  a  lien,  etc.  In  27 
Cyc.  136,  the  laws  is  thus  stated:  "It  is  essential  to  the  existence 
of  a  mechanic's  lien  that  the  claim  or  'statement  shall  be  filed 
within  the  time  limited  by  statute,  which  is  usually  a  designated 
period  after  the  completion  of  the  building,  after  the  claimant  has 
completed  the  work  or  the  furnishing  of  the  materials  for  which 
th,e  lien  is  claimed,  or  after  the  debt  became  due.  *  *  *"  On 
page  150  the  same  author  says:  "As  a  general  rule  the  failure 
to  file  the  notice,  claim,  or  statement  within  the  time  limited  by 
statute  defeats  the  lien;  but  under  some  statutes  it  does  not  de- 
feat the  lien  as  against  the  owner  of  the  property,  but  operates 
merely  to  postpone  it  to  the  rights  of  purchasers  without  notice 
and  the  claims  of  third  persons  which  have  arisen  since  the 
expiration  of  such  time,  or  to  afford  the  owner  protection  with 
respect  to  payments  made  to  the  contractor  after  the  expiration 
of  such  time."  The  learned  author  cites,  in  support  of  the  text, 
cases  from  Iowa  and  North  Dakota.  But  an  examination  of  these 
cases  discloses  the  fact  that  the  statute  of  those  states  contained 
the  clause  substantially  as  originally  contained  in  the  statute  of 
this  state  prior  to  the  amendment  of  1895. 

It  will  be  observed  that  this  section  provides:  "Every  per- 
son   *    *    *  may  file  with  the  clerk  of  the  circuit  court    *    *    * 
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•within  four  months  after  all  the  things  aforesaid  shall  have  been 
furnished  *  *  *  *  a  just  and  true  account  of  the  demand  due 
him  after  allowing  all  credits  and  containing  a  correct  description 
of  the  property  to  be  charged  with  said  lien  and  verified  by  affi- 
davit/' Xo  exception,  therefore,  being  made  in  that  section,  it  is 
not  competent  for  this  court  to  interpolate  such  an  exception  in 
the  section.  The  contention  of  the  appellant,  therefore,  that  the 
exception  omitted  by  the  amendment  of  1895  is  surplusage,  is 
clearly  untenable.  The  section  being  general  in  its  terms,  the 
intention  of  the  Legislature  can  only  be  ascertained  from  the 
language  used,  and,  as  no  exception  is  contained  in  the  section, 
we  are  compelled  to  hold  that  the  failure  of  the  plaintiff  to  file 
the  statement  with  the  clerk  within  the  four  months  defeated 
his  right  to  enforce  a  lien  for  the  materials  furnished  as  against 
the  defendant,  and  we  are  therefore  of  the  opinion  that  the  circuit 
court  was  right  in  its  conclusions  of  law  and  in  entering  judgment 
in  favor  of  the  defendant.  ' 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


STENSON  et  al.  v.  ELFMANN  et  al. 

Under  Code  Civ.  Proc.  §  130,  authorizing  a  reply  when  the 
answer  contains  new  matter  constituting  a  counterclaim,  and 
authorizing  the  court,  on  motion  of  defendant,  to  require  a  reply  to 
new  matter  constituting  a  defense  by  way  of  avoidance,  a  reply  is 
not  permissible  except  to  a  counterclaim,  unless  the  court  on  mo- 
tion of  defendant  requires  a  reply  to  the  defense  interposed,  and  a 
plaintijf  suing  a  husband  and  wife  for  specific  performance  of  a  con- 
tract to  convey  real  estate  has  not  the  right  to  file  a  reply  setting 
up  matters  of  estoppel,  where  the  answer  was  a  general  denial  and 
a  defense  not  constituting  a  counterclaim. 

The  court  in  considering  the  objection  to  a  complaint  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  must 
assume  the  truth  of  the  facts  alleged. 

Where  the  complaint  In  a  suit  to  compel  specific  performance 
of  a  contract  to  convey  real  estate  alleged  part  performance  by  the 
purchaser  and  his  entry  into  possession  and  the  making  of  valuable 
Improvements,  the  objection  to  the  complaint  on  the  ground  that  It 
failed  to  allege  what  improvements  were  made  and  the  value  thereof 
did  not  justify  a  decision  that  the  complaint  did  not  state  a  cause 
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of   action,  but  the  remedy   was  by   motion    requiring   the   making  of 
the  allegations  more  definite  and  certain. 

Civ.  Code,  §  1311,  providing  that  no  agreement  for  the  sale  of 
real  estate  is  valid  unless  in  writing,  but  that  this  does  not  abridge 
the  power  of  the  court  to  compel  specific  performance  of  an  agree- 
ment in  case  of  part  performance,  recognizes  as  a  part  of  the  law 
of  the  8tate  the  rule  that  an  oral  contract  accompanied  by  part 
performance  is  enforceable,  and  the  court  will  enforce  an  oral 
contract  where  there  has  been  a  partial  performance  by  the  pur- 
chaser by  paying  a  part  of  the  price,  taking  possession,  and  making 
valuable  improvements. 

Where  a  contract  for  the  sale  of  real  estate  of  husband  and 
wife  was  signed  by  the  husband  alone,  though  the  wife  was  men- 
tioned in  the  body  thereof,  and  they  delivered  possession  to  the 
purchaser,  and  both  received  a  part  of  the  price  and  knew  that  the 
purchaser  was  making  valuable  Improvements  on  the  property,  the 
contract  was  enforceable  as  against  the  wife,  notwithstanding .  the 
statute  of  frauds. 

A  contract  for  the  sale  and  purchase  of  real  estate  definitely 
describing  the  land  as  in  a  section,  excepting  two  acres  in  a  corner 
of  the  tract,  to  be  definitely  located  at  or  before  the  execution  of 
the  deed,  sufficiently  describes  the  land  to  be  sold  to  autliorize  spe- 
cific enforcement  of  the  contract. 

Under  Code  Civ.  Proc.  §  139,  providing  that,  in  pleading  per- 
formance of  conditions  precedent  in  a  contract,  it  may  be  stated 
generally  that  the  party  duly  performed  the  conditions,  a  purchaser 
in  a  contract  for  the  sale  of  described  real  estate  in  a  section 
excepting  two  acres  in  a  corner  thereof  to  be  definitely  located  at 
or  before  the  execution  of  the  deed,  who  in  a  suit  for  the  specific 
performance  of  the  contract  alleges  that  he  had  within  the  time 
required  performed  all  the  conditions  of  the  contract  incumbent  on 
him,  pufliciently  alleges  that  the  boundaries  of  the  two  acres  have 
been  definitely  fixed,  and  he  need  not  set  out  in  the  complaint  the 
various  acts   constituting  performance. 

It  is  not  reversible  error  to  deny  an  unnecessary  amendment  to 
the  complaint. 

The  courts  do  not  look  with  favor  on  an  objection  made  to 
a  complaint  at  the  time  of  the  trial  on  tlie  ground  that  it  fails  to 
state  facts  constituting  a  cause  of  action. 

(Opinion  filed,  October   4,   1910.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  Frank 
McNuivTY,  Judge. 

Action  by  Henry  Stenson  and  another  against  August  Elf- 
mann  and  another.  From  a  judgment  for  defendants  and  from 
an  order  denying  a  new  trial,  plaintiffs  appeal.     Reversed. 

Amos  N.  Goodman,  for  appellants. 


Digitized  by 


Google 


136  SOUTH  DAKOTA  REPORTS.  [Octoberr 

If  any  defense  constitutes  a  counterclaim  it  must  be  replied  to 
or  will  be  taken  as  true;  while  the  allegations  of  new  matter  in 
the  answer  not  in  the  effect  a  counterclaim,  is  deemed  to  be  con- 
troverted upon  a  "direct  denial"  or  "avoidance,"  but  not  other- 
wise. Code  of  Civil  Pro.  §  145.  Estoppel  must  be  pleaded,  and 
may  be  pleaded  in  the  reply.  Parliman  v.  Young,  2  Dak.  175, 
4  N.  W.  139,  16  Cyc.  810;  Paxton  Cattle  Co.  v.  First  Nat.  Bank, 
33  N.  W.  271;  Camahan  v.  Brewster,  96  N.  W.  590;  Chesapeake 
&  N.  Ry.  v.  Speakman,  63  L.  R.  A.  193.  One  who  pleads  to  the 
merits  without  demurring  to  the  complaint  impairs  his  right  to 
question  the  sufficiency  of  the  complaint  by  an  objection  to  the 
reception  of  evidence.  Strait  v.  Eureka,  17  S.  D.  326,  96  N.  W. 
695;  Johnson  v.  Burnside,  3  S.  D.  230,  52  N.  W.  1057;  Ander- 
son v.  Alsette,  6  S.  D.  566,  62  N.  W.  435.  Where  plaintiffs  have 
fully  performed  their  portion  of  the  contract  and  are  in  possession 
of  the  premises  sought  to  be  conveyed,  have  made  improvements 
and  expenditures;  and  the  defendants  have  performed  all  their 
portion  of  the  contract  except  that  of  giving  the  deed  and  to 
accept  the  mortgage  which  is  offered  by  the  plaintiffs.  Under 
such  circumstances  specific  performance  will  be  decreed.  26  Am. 
&  Eng.  Ency.  Law,  2d  Ed.,  29,  42  and  50;  Kettering  v.  Eastlack 
et  ux.,  8  Am.  &  Eng.  Ann.  357  (130  Iowa  498)  and  notes,  359. 
If  the  pleading  on  the  part  of  the  plaintiff  state  facts  that  ,he 
should,  or  can  be  made  to  do  so  by  amendment,  the  court  will 
proceed  to  determine  the  issues  involved  and  grant  such  relief 
as  the  respective  parties  are  entitled  to,  whether  it  be  legal  or 
equitable,  or  it  may  be  entirely  different  from  that  prayed  for,  if 
consistent  with  the  facts  proven  at  the  trial.  And  although  the 
court  might  not  decree  specific  performance  of  the  contract,  it 
will  retain  the  cause  and  assess  such  damages  as  the  plaintiff  has 
shown  himself  to  have  sustained,  or  to  grant  such  other  relief  as 
the  evidence  warrants;  and  especially  so  under  a  prayer  for 
general  relief.  26  Am.  &  Eng.  Law,  2d  Ed.,  85 ;  4  Ency.  PI.  & 
Pr.  557;  16  Ency.  PL  &  Pr.  787;  16  Ency.  PI.  &  Pr.  796  and 
797;  Morgan  v.  Bell,  16  L.  R.  A.  614,  and  Notes — "General  Jur* 
isdiction  Over  Damages,"  16  L.  R.  A.  615. 

L.  T.  Van  Slyke,  for  respondent. 
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Amendments  to  answers  are  treated  with  greater  liberality 
than  amendments  to  complaints,  i  Ency.  of  P.  &  P.  518.  The 
form  of  the  agreement  required  by  the  statute  of  frauds  is  not 
material,  but  it  must  state  the  contract  with  reasonable  certainty, 
so  that  the  substance  of  it  may  be  understood  from  the  writing 
itself  without  having  recourse  to  parole  proof.  Pauley  v.  Ogden, 
3  American  Decisions  509.  Specific  performance  of  a  contract 
is  decreed  as  a  matter  of  favor  rather  than  a  strict  legal  right, 
and  if  any  of  ite  material  terms  be  uncertain,  such  extraordinary 
relief  in  equity  must  be  withheld.  Pomeroy  on  Contracts,  Sec- 
tion 159;  Horner  v.  Woodland,  88  Md.  511,  41  Atl.  1079;  ^'I^- 
Kibbin  v.  Brown,  14  N.  J.  Eq.  i. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiffs  from  a 
judgment  entered  in  favor  of  the  defendants  and  from  the  order 
denying  a  new  trial.  The  action  was  instituted  by  the  plaintiffs 
to  enforce  the  specific  performance  of  a  contract  for  the  sale  of  a 
certain  tract  of  land  in  Brown  county.  An  answer  was  served 
and  filed  by  the  defendants  denying  each  and  every  allegation 
alleged  in  the  complaint,  and  setting  up  a  number  of  defenses  to 
the  plaintiffs'  action,  but  no  counterclaim  was  interposed  on  their 
part.  The  plaintiff^s  filed  a  reply  to  the  defendants'  answer,  set- 
ting up  several  matters  that  they  claimed  as  constituting  an 
estoppel,  which  reply,  on  motion  of  the  defendants,  was  stricken 
out  by  the  court.  At  the  commencement  of  the  trial  the  defend- 
ants objected  to  any  evidence  being  given  by  the  plaintiffs,  under 
the  complaint,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Thereupon  the 
plaintiffs  moved  the  court  for  leave  to  amend  their  complaint, 
which  was  denied  by  the  court,  and  the  objection  to  any  evidence 
being  given  under  the  complaint  was  sustained,  and  judgment 
thereupon  entered  in  favor  of  the  defendants.  The  errors  assigned 
are  the  rulings  of  the  court  in  striking  out  plaintiffs'  reply,  in 
refusing  plaintiffs  leave  to  amend  their  complaint,  in  sustaining 
the  objection  of  the  defendants  to  plaintiffs'  complaint,  and  in 
entering  judgment  for  the  defendants. 

As  before  stated,  the  plaintiffs  filed  and  served  a  reply  setting 
up  certain  matters  of  estoppel  on  the  part  of  the  defendant  Eliza- 
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beth  Elfmann,  and  alleging  that,  by  reason  of  said  acts  of 
estoppel,  the  said  Elizabeth  Elfmann  was  bound  by  the  contract 
notwithstanding  her  failure  to  sign  the  same  as  a  party  thereto. 
The  grounds  of  said  motion,  among  other  things,  were  that  said 
reply  is  redundant,  immaterial,  and  surplusage,  and  that  it  does  not 
contain  a  statement  of  new  matter  constituting  a  counterclaim. 
This  motion,  as  before  stated,  was  granted  by  the  court,  and  the 
reply  stricken  from  the  record.  We  are  of  the  opinion  that  the 
court  committed  no  error  in  striking  out  the  same,  as  no  counter- 
claim was  pleaded  by  the  defendants.  Section  130  of  the  Code  of 
Civil  Procedure  provides  that:  "When  the  answer  contains  new 
matter  constituting  a  counterclaim,  the  plaintiff  may,  within 
thirty  days,  reply  to  such  new  matter,  denying  generally  or 
specifically  each  allegation  controverted  by  him.  *  '•'  *  And 
in  other  cases,  when  an  answer  contains  new  matter  constituting 
a  defense  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on 
the  defendant's  motion,  require  a  reply  to  such  new  matter;  and 
in  that  case,  the  reply  shall  be  subject  to  the  same  rules  as  reply 
to  a  counterclaim."  It  will  be  observed  that,  by  the  provision  of 
the  section  above  quoted,  no  reply  is  permissible  except  to  a 
counterclaim  interposed  by  the  defendant,  unless  the  court,  on 
motion  of  the  defendant,  requires  a  reply  to  be  filed  to  aiiy  one 
or  more  of  the  defenses  interposed  by  him.  The  contention  of 
the  appellants  that  the  plaintiffs  had  a  right  to  file  a  reply  setting 
up  matters  of  estoppel  as  against  the  defendant  Elizabeth  Elf- 
mann, is  therefore  not  tenable.  The  court,  therefore,  committed 
no  error   in    granting   defendants'   motion. 

It  appears  from  the  record  that,  after  the  objection  of  the 
counsel  objecting  to  any  evidence  under  the  complaint  and  before 
the  court  had  ruled  on  such  oj  beet  ion,  the  plaintiffs  moved  for 
leave  to  amend  their  complaint  showing  that  the  two  acres  spoken 
of  and  mentioned  in  the  contract  had  been  definitely  located  by 
adding  to  the  complaint  the  following  allegation:  "That  the  said 
two-acre  tract  mentioned  in  said  contract  has  since  the  execution 
thereof,  and  under  date  of  the  17th  day  of  May,  A.  D.  1909,  been 
definitely  located  by  mutual  consent  of  the  parties  hereto,  and  in 
the  northeast  corner  of  the  premises  described  in   said  contract; 
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that  the  possession  of  the  remainder  of  the  said  described  premises 
has  been  delivered  to,  and  is  now  in,  the  plaintiffs  in  this  action; 
that  the  plaintiffs  have  had,  since  the  28th  day  of  April,  A.  D. 
1909,  and  yet  have,  the  possession  and  control  of  said  described 
premises,  less  the  two  acres  therein  mentioned,  as  definitely 
located,  and  all  pursuant  to  the  terms  of  said  contract  ;">  and, 
further,  **that  said  two-acre  tract  was  definitely  located  under 
date  of  the  17th  day  of  May,  A.  D.  1909,  by  the  platting  of  said 
described  premises  and  the  platting  of  said  two-acre  tract  as  lot 
'A,'  in  block  i,  situate  in  the  northeast  corner  of  said  described 
premises."  Whereupon  the  defendants  interposed  the  following 
obections:  ^'Objected  to  for  the  reason  it  is  not  the  contract  sued 
upon,  and  for  the  further  reason  that  it  would  call  for  oral  testi- 
mony, and  improper  under  any  circumstances  in  this  case." 

In  order  to  properly  understand  the  questions  presented  cai 
plaintiffs'  motion  for  leave  to  amend  their  complaint  and  the 
objection  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  it  will  be  necessary  to  set  out  the  com- 
plaint in  full  with  the  exception  of  the  alleged  contract,  a  copy 
of  which  is  made  a  part  of  the  complaint,  except  a  portion  thereof 
that  will  be  hereinafter  particularly  referred  to.  The  complaint 
is  as  follows:  "The  plaintiff^s  Henry  Stenson  and  C.  R.  Munson 
complain  of  the  defendants  August  Elfmann  and  Elizabeth  Elf- 
mann,  and  allege  that  on  or  about  the  28th  day  of  April,  A.  D. 
1909,  the  defendants,  being  the  owners  of  in  fee,  and  seised  and 
possessed  of  the  following  described  real  property,  situate  in  the 
county  of  Brown  and  state  of  South  Dakota,  to-with :  All  that 
portion  of  the  west  half  (VV.J^)  of  the  west  half  (W.i/^)  of  the 
northeast  quarter  (N.  E.  ^)  of  section  twenty-three  (23),  in 
fow^iship  one  hundred  twenty-three  (123)  north,  in  range  sixty- 
four  (64)  west,  of  the  fifth  principal  meridian,  containing  twenty- 
five  acres  or  more,  lying  and  situate  north  of  the  right  of  way  of 
(the)  M.  &  St.  L.  railroad;  except,  however,  two  (2)  acres  in  the 
northeast  corner  of  said  described  premises,  and  on  said  day 
granted,  bargained,  and  sold  the  same  to  the  plaintiffs,  pursuant  to 
the  terms  of  the  written  contract.  [Here  follows  contract.]  The 
plaintiffs  further  allege  that  on  or  before  the  28th  day  of  July, 
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A.  D.  1909,  and  within  90  days  after  the  date  of  said  contract, 
these  plaintiffs  fully  paid  the  full  amount  due  at  that  time  under 
said  contract,  and  offered  the  defendants  a  mortgage  for  the  un- 
paid portion  of  said  contract  price,  and  demanded  a  deed  from 
said  defendants  conveying  said  premises,  all  pursuant  to  the 
terms  of  said  contract;  that  the  plaintiffs  have,  within  the  time 
required,  performed  all  the  conditions  of  said  contract  incumbent 
upon  them  within  the  90  days  mentioned  therein,  and  has  offered 
to  secure  the  payment  of  the  residue  of  said  purchase  price  by 
mortgage  on  the  premises  pursuant  to  the  terms  of  said  contract, 
upon  the  execution  and  delivery  of  the  deed  required  in  said 
contract,  by  the  said  defendants;  that  the  said  defendants  ac- 
cepted the  payments  aforesaid  from  the  plaintiffs,  but  refused,  and 
still  refuse,  to  execute  and  deliver  such  conveyance,  and  refused, 
and  still  refuse  to  accept  a  mortgage  on  the  premises  to  secure  the 
payment  of  the  residue  of  said  purchase  price  as  agreed  in  said 
contract.  The  plaintiffs  further  allege  that,  upon  the  execution 
and  delivery  of  said  contract,  the  defendants,  each  and  both  of 
them,  delivered  the  possession  of  said  premises  to  the  plaintiffs 
pursuant  to  said  contract;  that  these  plaintiffs  have  continued  in 
possession  of  the  same  with  the  assent  of  the  defendants  from 
that  time  until  the  present;  that  the  plaintiffs  during  their  oc- 
cupancy of  said  premises  under  said  contract  and  with  the  ac- 
quiescence and  assent  of  said  defendants  have  made  lasting  and 
valuable  improvements  thereon;  that  these  plaintiffs  have  caused 
the  said  premiseis  to  be  subdivided  and  platted  as  an  addition  to 
the  city  of  Aberdeen,  in  the  county  and  state  aforesaid,  at  great 
cost  to  these  plaintiffs;  that  plaintiffs  have  expended  large  sums 
of  money  in  improving  said  premises,  and  preparatory  to  having 
the  same  annexed  to  the  said  city  of  Aberdeen  as  an  addition 
thereto,  and  all  with  the  full  knowledge  and  assent  of  these 
defendants,  and  while  so  possessed  under  said  contract.  The 
plaintiffs  further  allege  that  they  have  been  at  all  times,  and  yet 
are  able,  ready,  and  willing  to  comply  with  the  terms  of  said 
contract;  that  there  is  yet  due  these  defendants  the  sum  of  $6,- 
093.75;  ^l^^t  said  amount  is  the  same  for  which  said  mortgage  was 
to   be   given    as   isecurity    for   the   payment    thereof;    that    these 
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plaintiffs  have  been  at  all  times,  and  still  are,  ready  to  execute 
such  mortgage,  and  now  offer  to  do  the  same,  upon  the  execution 
and  tender  of  said  deed  by  the  defendants.  Yet  the  defendants 
have  refused,  and  still  refuse,  to  execute  said  deed  and  accept  said 
mortgage,  and  to  the  damage  of  the  plaintiffs.  Wherefore,  the 
plaintiffs  pray  that  said  defendants  may  be  ordered  and  com- 
pelled to  execute  and  deliver  to  the  plaintiffs  a  good  and  sufficient 
warranty  deed  conveying  said  premises  to  these  plaintiffs,  and  to 
accept  security  for  the  payment  of  said  $6,093.75,  by  mortgage 
upon  the  premises;  that,  in  case  the  defendants  cannot  convey 
said  premises  and  accept  said  mortgage  pursuant  to  the  terms 
of  said  contract,  the  plaintiffs  may  have  and  recover  of  the  de- 
fendants, each,  every,  and-  all  of  them,  judgment  in  the  sum  of 
$15,000;  that  the  plaintiffs  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  require  and  to  the  court  may 
seem  meet,  and  for  their  costs  rightfully  sustained  in  this  action." 
It  appears,  by  the  contract  made  a  part  of  the  complaint,  that, 
in  consideration  of  the  sum  of  $13,800  to  be  paid  as  thereinafter 
specified,  the  defendants  "granted,  bargained,  sold  and  agreed  to 
convey"  to  the  said  plaintiffs  the  tract  of  land  hertofore  described 
in  the  complaint.  By  the  terms  of  said  contract  it  was  under- 
stood and  agreed  that  the  said  sum  of  $13,800  should  be  paid  as 
follows:  $2,400  cash,  and  $5,000  on  or  before  90  days  after  the 
date  thereof,  and  the  residue  of  the  purchase  price  should  be  paid 
by  a  mortgage  on  the  property  therein  specified.  It  was  further 
understood  and  agreed  that  after  the  payment  of  the  full  amount 
of  $7,400,  and  at  the  expiration  of  90  days  from  the  date  of  said 
contract,  the  said  defendants  agreed  to  execute  and  deliver  to  the 
said  plaintiffs  a  good  and  sufficient  warranty  deed,  conveying  said 
premises  free  and  clear  of  all  incumbrances,  and  to  pay  the  resi- 
due of  the  said  purchase  price;  that  the  said  plaintiffs  agreed  to 
execute  and  deliver  at  the  time  of  the  delivery  of  the  deed  herein 
mentioned  their  note  and  mortgage  bearing  date  of  90  days  after 
the  date  thereof  in  the  full  sum  of  the  amount  remaining  unpaid 
on  said  date,  and  payable  in  the  city  of  Aberdeen  at  the  expira- 
tion of  one  year  from  the  date  thereof,  with  interest  at  the  rate 
of  6  per  cent,  per  annum,  payable  annually.    It  was  further  under- 
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stood  and  agreed  that  the  said  plaintiffs  might  sell  any  portion  of 
the  above-described  premises  in  subdivisions  at  any  time  there- 
after and  on  snch  terms  as  to  them  might  seem  best;  that,  in 
case  of  such  sale,  the  said  plaintiffs  should  pay  the  defendants  a 
price  equal  to  the  pro  rata  price  per  acre  of  the  said  described 
premises,  which  said  payment  should  be  first  credited  upon  and 
considered  as  a  part  of  the  $5,000  above  mentioned  until  the  whole 
thereof  is  paid,  and  the  defendants  agreed  to  execute  and  de- 
liver to  the  party  so  purchasing  a  good  and  sufficient  warranty 
deed  conveying  said  subdivisions  free  and  clear  of  any  and  all 
incumbrances.  It  was  further  agreed  that  the  defendants  should 
furnish  an  abstract  showing  a  clear  title  to  the  premises,  and  it 
was  further  understood  and  agreed  that,  in  case  the  $5,000  should 
not  be  paid  at  the  expiration  of  90  days  from  the  date  of  said 
contract,  the  said  contract  should  be  terminated,  and  thereupon 
all  the  rights,  interests,  and  equities  of  the  respective  parties 
should  cease,  and  cash  payments  made  thereunder  should  become 
the  property  of  August  Hlfmann  as  liquidated  damages  for 
breach  of  the  agreement.  It  was  further  stipulated  and  agreed 
that  the  two  acres  excepted  should  be  nearly  square,  and  em- 
brace the  residence  and  buildings  occupied  by  the  said  defendants, 
and  to  be  definitely  located  at  or  before  the  execution  of  the  deed 
therein  mentioned.  This  contract  was  signed  by  August  Klfmann 
and  Henry  Stenson  and  C.  R.  ^lunson,  but  was  not  signed  by 
Elizabeth  Klfmann,  though  her  name  appears  in  the  body  of  the 
contract  as  a  party  thereto. 

It  will  be  observed  that  the  plaintiff's  allege  in  their  com- 
plaint **that  on  or  before  the  28th  day  of  July,  A.  1).  1909,  and 
within  90  days  after  the  date  of  said  contract,"  they  paid  tbo 
full  amount  due  at  that  time  under  said  contract,  and  offered  the 
defendants  a  mortgage  to  pay  the  residue  of  said  portion  of  tlr* 
said  contract  i)rice,  and  demanded  a  deed  from  said  defendants, 
but  that  the  defendants  refused  to  execute  said  deed.  It  will  be 
noticed  that  it  is  alleged  in  the  complaint  that,  upon  the  execu- 
tion and  delivery  of  said  contract,  the  defendants,  each  and  both 
of  them,  delivered  possession  of  said  premises,  except  the  two 
acres  mentioned,  to  the  plaintiffs  pursuant  to  said  contract ;  that 
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these  plaintiffs  have  continued  in  possession  of  the  same  with 
the  assent  of  the  defendants;  thai  the  plaintiffs,  during  their  oc- 
cupancy of  said  premises  under  said  contract  and  with  the  ac- 
quiescence and  assent  of  said  defendants,  have  made  lasting 
and  valuable  improvements  thereon;  that  these  plaintiffs  have 
caused  the  said  premises  to  be  subdivided  and  platted  as  an  ad- 
dition to  the  city  of  Aberdeen,  at  great  cost  to  them;  that  plain- 
tiffs have  expended  large  sums  of  money  in  improving  said  pre- 
mises preparatory  to  having  the  same  annexed  to  the  said  city  of 
Aberdeen  as  an  addition  thereto,  and  all  with  the  full  knowledge 
and  assent  of  these  defendants,  and  while  so  possessed  under 
said  contract.  Of  course,  for  the  purpose  of  considering  the 
objection  made  to  the  complaint  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  all  of  the  facts  alleged  must 
be  as»sumed  to  be  true. 

It  is  contended  by  the  plaintiffs  and  appellants  that,  under 
these  allegations  of  the  complaint,  they  were  entitled  to  enforce 
the  contract,  not  only  as  against  August  Elfmann,  but  also  as 
against  the  wife,  Elizabeth  Elfmann,  notwithstanding  she  had 
not  signed  the  contract ;  that  the  facts  alleged  show  that  both  de- 
fendants had  delivered  the  posses'sion  of  the  property  to  the 
plaintiffs;  that  the  plaintiffs  had  paid  $7,400  of  the  purchase 
price,  and  had  expended  large  sums  of  money  in  improving  the 
property  and  surveying  and  platting  the  same  preparatory  to  its 
annexation  to  the  city  of  Aberdeen  as  an  addition  thereto,  with 
the  full  knowledge  and  assent  of  the  defendant  Elizabeth  Elf- 
mann, as  well  as  August  Elfmann;  and  that  the  complaint  stated 
facts  entitling  the  plaintiffs  to  the  specific  enforcement  of  the 
contract  as  against  the  wife  as  well  as  the  husband.  We  are  of 
the  opinion  that  the  plaintiffs  are  right  in  their  contention.  The 
objection  made  to  the  complaint  by  the  defendants  that  it  is  not 
therein  alleged  what  improvements  were  made  and  the  value  of 
such  improvements  is  not  tenable,  as  the  omission  to  state  the 
nature  and  value  of  the  improvements  could  have  been  supplied 
by  motion  on  the  part  of  the  defendants  requiring  the  plaintiffs 
to  make  these  allegations  more  definite  and  certain.  While  under 
the  statutes  of  frauds  in  this  state  contracts  for  the  sale  of  real 
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property  must,  under  ordinary  circumstances,  be  in  writing,  yet, 
where  there  has  been  a  partial  performance  of  the  contract  on  the 
part  of  the  purchaser  by  the  payment  of  a  part  of  the  considera- 
tion, possession  given  to  the  purchaser,  and  valuable  improve- 
ments made  by  them,  the  contract  will  be  enforced,  though  not 
contained  in  any  writing.  By  section  131 1  of  the  Civil  Code,  it 
is  provided  as  follows:  '*No  agreement  for  the  sale  of  real  prop- 
erty, or  of  an  interest  therein,  is  valid  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing,  and  subscribed  by 
the  party  to  be  charged,  or- his  agent  thereunto  authorized  in  writ- 
ing; but  this  does  not  abridge  the  power  of  any  court  to  compel 
the  specific  performance  of  any  agreement  for  the  sale  of  real 
property  in  case  of  part  performance  thereof.''  It  will  be  ob- 
served that  by  the  terms  of  this  section  the  specific  enforcement  of 
a  contract  for  the  sale  of  property  where  there  has  been  a  part 
performance  is  recognized  as  part  of  the  law  of  this  state.  Under 
the  rules  established  by  the  courts  of  equity,  verbal  contracts  ac- 
companied by  part  performance  are  enforced  by  those  courts  not- 
withstanding the  contract  may  not  be  in  writing. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence  (volume 
4  [3d  Ed.]  §  1409),  states  the  rule  in  equity  as  follows:  "The 
doctrine  was  settled  at  an  early  day  in  England,  and  has  been 
fully  adopted  in  nearly  all  the  American  states,  that  a  verbal  con- 
tract for  the  sale  or  leasing  of  land,  or  for  a  settlement  made  upon 
consideration  of  marriage,  if  part  performed  by  the  party  seeking 
the  remedy,  may  be  specifically  enforced  by  courts  of  equity,  not- 
withstanding the  statute  of  frauds.  The  ground  upon  which  the 
remedy  in  such  cases  rests  is  that  of  equitable  fraud.  It  would  be 
a  virtual  fraud  for  the  defendant,  after  permitting  the  acts  of  part 
performance,  to  interpose  the  statute  as  a  bar  to  the  plaintiff's 
remedial  right.  The  acts  of  part  performance,  therefore,  in 
order  to  satisfy  this  principle,  must  be  done  in  pursuance  of  the 
contract,  and  must  alter  the  relations  of  the  parties.  The  most 
important  acts  which  constitute  a  sufficient  part  performance  are 
actual  possession,  permanent,  and  valuable  improvements,  and 
these  two  combined."  The  learned  author  in  a  note  to  the  sec- 
tion says:     "If  the  defendant  knowingly  permits  the  plaintiff  to 
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do  acts  in  part  performance  of  the  verbal  agreement,  acts  done  in 
reliance  on  the  agreement  which  change  the  relations  of  the  parties 
and  prevent  a  restoration  to  their  former  condition,  it  Avould  be 
a  virtual  fraud  for  the  defendant  to  interpose  the  statute  as  a 
defense,  and  thus  to  secure  for  himself  the  benefit  of  the  acts  of 
part  performance,  while  the  plaintiff  would  be  left  not  only  with- 
out adequate  remedy  at  law,  but  also  liable  for  damages  as  a 
trespasser.  *  *  i^  The  important  acts  which  do  constitute  a 
sufficient  part  performance  are  actual,  open  possession  of  the 
land,  or  permanent  and  valuable  improvements  made  on  the 
land,  or  these  two  combined.''  And  the  learned  author  cites  a 
large  number  of  authorities  in  tsupport  of  the  doctrine  stated  by 
him.  The  rule  thus  adopted  was  applied  by  this  court  in  the 
case  of  Stewart  v.  Tomlinson,  21  S.  D.  337,  112  N.  W.  849.  In 
view  of  the  fact  that  the  doctrine  as  thus  stated  by  Mr.  Pomeroy 
was  fully  adopted  by  this  court  in  the  case  of  Stewart  v.  Tomlin- 
son, supra,  we  do  not  deem  it  necessary  to  cite  further  authorities 
in  this  opinion.  The  facts  alleged  in  the  complaint  clearly  bring 
the  case  at  bar  within  the  rule  as  s-tated  by  Mr.  Pomeroy  and 
within  the  case  of  Stewart  v.  Tomlinson,  above  cited.  Had 
there  been  no  written  contract  in  this  case,  but  the  contract,  as  is 
alleged,  been  made  verbally  by  the  defendants,  the  plaintiffs,  under 
the  allegations  of  the  complaint,  would  clearly  have  been  entitled 
to  the  specific  enforcement  of  the  verbal  contract,  and,  while  the 
defendant  Elizabeth  Elfmann  did  not  execute  the  alleged  written 
contract,  we  are  clearly  of  the  opinion  that  she  is  bound  by  the 
same  under  the  allegations  of  the  complaint.  If,  as  alleged  in  the 
complaint,  she,  in  connection  with  her  husband,  delivered  the 
possession  of  the  premises  to  the  plaintiffs,  received  with  him  a 
large  share  of  the  purchase  money  paid  by  the  plaintiflfs,  knew 
that  the  plaintiffs  were  making  improvements  upon  the  property, 
expending  money  thereon  .'in  preparing  the  same  for  annexation 
to  the  city  of  Aberdeen  as  an  addition  thereto,  and  assented  to 
the  expenditure  of  such  money  by  the  plaintiffs,  and  the  making 
of  such  improvements  by  them,  she  cannot  now  be  heard  to  say 
that  she  was  not  bound  by  the  written  contract  for  the  reason 
Vol.  26  s.  D.  10 
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that  she  had  not  executed  the  same,  assuming,  of  course,  as  we 
must,  that  the  allegations  of  the  complaint  are  true,  that  she  and 
her  husband  contracted  to  sell  the  same  to  the  plaintiffs  pursuant 
to  the  terms  of  the  written  contract.  Whether  or  not  her  failure 
to  execute  the  contract  with  her  husband  was  intentional  or  was 
caused  by  inadvertence  or  mistake  does  not  appear  from  the 
complaint,  but  it  does  affirmatively  appear  therefrom  that  she 
had  full  knowledge  of  all  the  facts  connected  with  the  transac- 
tion, and  that  all  of  the  payments  and  acts  of  the  plaintiffs  in  the 
part  performance  of  said  contract  were  fully  known  to  her  and 
assented  to  by  her,  and  the  facts  alleged,  in  effect,  constitute  at 
least  a  verbal  contract  on  her  part  to  execute  the  conveyance. 
The  circumstances  connected  with  the  transaction  were  such  that, 
if  she  did  not  intend  to  be  bound  by  the  contract,  she  should 
have  made  the  fact  known  to  the  plaintiffs  before  they  had  paid 
the  larger  portion  of  the  consideration  money  to  her  and  her 
husband,  and  before  they  had  made  large  expenditures  thereon 
and  should  have  withheld  her  assent  to  their  taking  possession  of 
the  same,  and  notified  the  plaintiffs  of  her  dissent  to  the  contract. 
Under  the  allegations  of  the  complaint,  therefore,  it  would  be 
manifestly  inequitable  and  unjust  to  permit  her  to  avail  herself 
now  of  the  statute  of  frauds  and  thereby  permit  her  to  aid  her 
husband  in  perpetrating  a  gross  fraud  upon  the  plaintiffs. 

It  is  contended  by  the  respondents  that  the  description  of 
the  premises  was  insufficient  to  authorize  a  specific  performance 
of  the  contract,  for  the  reason  that  the  boundaries  of  the  two 
acres  reseryed  to  the  defendants  were  not  definitely  described  in 
the  contract,  but  were  to  be  subsequently  fixed  and  determined 
by  the  parties  making  a  description  of  the  premises  to  be  con- 
veyed by  the  defendants  definite  and  certain,  is  in  our  opinion 
untenable.  It  will  be  observed  that  the  two  acres  reserved  by  the 
defendants  was  "to  be  definitely  located  at  or  before  the  execu- 
tion of  the  deed"  therein  mentioned,  and  it  is  alleged  in  the  com- 
plaint that  "the  plaintiffs  have,  within  the  time  required,  per- 
formed all  the  conditions  of  said  contract  incumbent  upon  them 
within  the  90  days  mentioned  therein."  This  allegation,  therefore, 
is,   in   effect,   an   allegation   that   the   boundaries   of   the   said   two 
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acres  had  been  definitely  fixed  and  determined  within  the  90  days 
from  the  date  of  the  contract.  Section  139  of  the  Code  of  Civil 
Procedure  provides:  "In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  shall  not  be  necessary  to  state  the  facts 
showing  such  performance ;  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part;  and  if  such 
allegations  be  controverted,  the  party  pleading  ishall  be  bound  to 
establish,  on  the  trial,  the  facts  showing  such  performance."  It 
will  be  observed  that  by  the  provisions  of  this  section  it  was  not . 
necessary  for  the  plaintiffs  to  set  out  in  their  complaint  the 
various  acts  constituting  a  performance  of  the  said  conditions,  but 
that  it  was  sufficient  to  allege  generally  "that  the  party  duly  per- 
formed all  the  conditions  on  his  part."  It  will  be  further  observed 
that  the  proposed  amendment  to  the  complaint  was,  in  view  of 
the  section  of  the  Code  we  have  quoted,  entirely  unnecessary,  and 
the  court,  therefore,  committed  no  reversible  error  in  denying  the 
plaintiflFs'  motion  to  amend  their  complaint.  The  courts  do  not 
look  with  favor  upon  an  objection  made  to  a  complaint  at  the 
time  of  the  trial  on  the  ground  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  Such  an  objection  was  very  fully 
considered  and  discussed  by  this  court  in  the  case  of  Johnson  v. 
Burnside,  3  S.  D.  230,  52  N.  W.  1057,  and  the  law  as  laid  down 
in  that  opinion  has  been  generally  followed  by  this  court  and 
may  be  regarded  as  the  settled  law  within  this  jurisdiction,  and 
we  do  not  deem  it  necessary  to  enter  upon  a  further  discussion  of 
this  subject.  Anderson  v.  Alseth,  6  S.  D.  566,  62  N.  W.  435; 
Strait  V.  City  of  Eureka,  17  S.  D.  326,  96  N.  W.  695. 

Our  conclusion  i's  therefore  that  the  court  erred  in  sustaining 
the  defendants'  objection  to  the  introduction  of  any  evidence  under 
the  complaint,  and  the  judgment  and  order  denying  a  new  trial 
are  therefore  reversed. 


SULLIVAN  V.  BROMLEY. 

If  a  tender  of  a  second  payment  agreed  to  be  made  by  the 
purchaser  was  necessary  in  an  action  by  him  to  recover  an  amount 
paid  when  the  contract  of  sale  was  executed,  the  burden  was  on  him 
to  show  such  tender.  ' 
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In  view  of  Civ.  Code,  §  1126,  providing  that  if  one  party  to 
an  obligation  give  notice  to  the  other,  before  the  latter  is  in  de- 
fault, that  he  will  not  perform,  the  other  may  enforce  the  obliga- 
tion without  offering  to  perform  any  conditions  on  his  part,  where 
the  purchaser  of  land  was  not  bound  to  make  a  second  payment 
before  accepting  the  deed,  he  was  not  in  default  before  a  deed 
had  been  accepted  or  tendered  so  as  to  require  him  to  tender  the 
second  payment  to  entitle  him  to  recover  a  payment  made  when  the 
contract  was  executed,  on  the  vendor's  refusal  to  perform. 

Under  the  direct  provisions  of  Civ.  Code,  §§  1283,  1285,  if  the 
.  vendor's  consent  to  the  contract  was  obtained  through  fraud,  he  could 
rescind  therefor  only  by  restoring  to  the  purchaser  everything  of 
value   he   had   received   from   the   latter  under   the   contract. 

(Opinion  filed,   October  4,  1910.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Charles  S. 
Whiting,  Judge. 

Action  by  Patrick  Sullivan  against  N.  P.  Bromley.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Affirmed. 

.V.  P.  Bromley,  for  appellant. 

HANEY,  J.  The  complaint  and  answer  each  contains  an 
alleged  copy  of  the  written  contract  on  which  this  action  is 
founded.  Such  copies,  a's  printed  in  the  abstract,  differ  in  sev- 
eral particulars.  The  abstract  does  not  contain  a  copy  of  the 
original  instrument,  which  was  received  in  evidence  as  "Exhibit 
A,"  and  which  is  alluded  to  in  the  following  language:  "Exhibit  A 
is  set  up  fully  in  the  pleading  herein ;  it  being  the  contract  exe- 
cuted hereto  for  the  sale  of  the  land."  The  phrase  "the  pleading'* 
being  as  applicable  to  the  complaint  as  to  the  answer,  it  will  be 
assumed  the  former  contains  a  true  copy  of  the  contract  as  it 
appeared  when  introduced  in  evidence.  It  was  executed  July  6, 
1907.  Though  the  language  employed  is  vague  and  uncertain  in 
'5ome  respects,  consideration  of  the  •  entire  instrument  leaves  no 
room  for  doubt  as  to  the  intention  of  the  parties  when  it  was  exe- 
cuted. By  its  terms  defendant  engaged  to  sell,  and  plaintiff  en- 
gaged to  buy,  the  land  described  therein  for  the  agreed  price  of 
$15,360.  The  latter  was  to  pay  $575  when  the  contract  was  exe- 
cuted. The  sale  was  to  be  consummated  November  15,  1907.  On 
or  before  that  time  defendant  was  to  furnish  an  abstract  showing 
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merchantable  title  in  his  own  name  and  a  warranty  deed  conveying 
title  to  the  plaintiff.  The  plaintiff  was  to  pay  $475,  execute  and 
deliver  notes  in  specified  sums,  pa>'able  at  -s^pecified  dates,  aggre- 
gating in  amount  the  balance  of  the  purchase  price  secured  by 
mortgage  on  the  purchased  premises,  and  to  assign  and  deliver  to 
the  defendant  as  additional  security  a  mortgage  for  $2,900  on  land 
formerly  owned  by  the  plaintiff  in  Canada ;  no  reference  being 
made  to  the  indebtedness  secured  by  the  last-mentioned  mortgage. 
The  complaint  purports  to  contain  two  causes  of  action  stated  in 
separate  counts.  On  the  first  plaintiff  sought  to  recover  $575,  paid 
when  the  contract  was  executed,  and  $50,  paid  to  the  defendant  at 
the  same  time  to  be  expended  in  repairs  on  buildings  situated  on 
the  purchased  premises.  On  the  second  he  sought  to  recover  dam- 
ages for  defendant's  failure  to  convey.  The  defendant,  in  his 
answer,  in  effect  denies  all  the  allegations  of  the  complaint ;  alleges 
the  execution  of  a  contract  the  same  in  most  respects  as  that  set 
out  in  the  complaint;  alleges  that  the  plaintiff  falsely  represented 
the  Canadian  mortgage  to  be  a  first  lien,  whereas  it  was,  in  fact,  a 
second  lien ;  that  the  plaintiff  knew  such  representations  were  false, 
and  that  the  defendant  relied  thereon ;  and  by  way  of  counter- 
claim seeks  to  recover  damages  for  the  plaintiff's  alleged  failure 
to  perform  the  contract  on  his  part.  At  the  close  of  all  the  evi- 
dence the  court,  on  plaintiff's  motion,  directed  a  verdict  in  his 
favor  for  the  amount  claimed  in  the  first  count  of  the  complaint, 
with  interest  from  July  6,  1907.  Judgment  having  been  accord- 
ingly entered,  and  defendant's  "motion  for  a  new  trial  denied,  this 
appeal  was  taken. 

As  no  evidence  was  offered  in  support  of  several  material 
allegations  of  the  counterclaim,  and  plaintiff  recovered  only  on  his 
first  cause  of  action,  the  issues  relating  thereto  alone  require  atten- 
tion. 

The  learned  circuit  court  did  not  err  in  excluding  evidence 
offered  by  the  defendant  to  prove  that  the  plaintiff  did  not  tender 
the  second  payment  mentioned  in  the  contract.  If  a  tender  was 
necessary,  the  burden  was  on  plaintiff,  who  had  not  attempted  to 
prove  one.    But  none  wais  necessary  in  view  of  all  the  evidence  as 


Digitized  by 


Google 


150  SOUTH  DAKOTA  REPORTS.  [October, 

it  stood  then  and  at  the  close  of  the  trial.  These  facts  were  un- 
disputed: Plaintiff  paid  defendant  $575,  according  to  the  terms 
of  the  contract  on  the  day  it  was  executed,  and  $50,  to  be  ex- 
pended as  alleged  in  the  complaint.  Subsequently,  defendant,  in 
letters  to  plaintiff's  attorneys,  insisted  upon  a  modification  of  the 
contract  on  the  ground  that  the  additional  security  offered  by  the 
plaintiff  was  a  second  instead  of  a  first  lien  on  the  Canadian  land. 
At  the  same  time  the  plaintiff,  through  his  attorne}TS,  advanced  the 
claim  that  the  contract  had  been  altered  after  its  execution  in 
respect  to  the  application  of  the  proceeds  of  the  Canadian  security. 
One  of  defendant's  letters  contained  this  statement:  "I  shall 
never  deed  this  land  on  a  thousand  dollar  payment  and  a  mortgage 
back  on  the  land,  for  the  simple  reason  I  shall  want  to  sell  the 
mortgage.  I  can't  do  that  because  it  will  be  too  near  the  value 
of  the  land.  It  is  not  necessary  for  me  to  hammer  this  proposi- 
tion further,  because  you  can  see  the  justice  of  the  situation  just 
as  well  as  I  can.  If  Sullivan  is  an  honest  man,  let  him  give  me 
security  that  I  can  handle."  During  the  pendency  of  this  contro- 
versy defendant  forwarded  abstracts  of  title  to  the  land  embraced 
by  the  contract  and  assignments  of  the  Canadian  mortgages  to  be 
executed  by  the  plaintiff,  notwithstanding  he  continued  to  insist 
upon  different  additional  security  from  that  described  in  the  con- 
tract. On  or  about  November  13,  1907,  the  plaintiff  came  to  Red- 
field,  where  the  defendant  resided,  for  the  purpose  of  closing  the 
transaction.  Several  attempts  to  accomplish  that  purpose  culmi- 
nated in  failure  on  the  i6th.  As  to  the  final  attitude  of  the  de- 
fendant, a  witness,  on  behalf  of  the  plaintiff,  testified  as  follows: 
'The  statement  was  that  you  absolutely  refused  to  convey  this 
land  for  the  payment  of  the  additional  $475,  and  an  assignment  of 
the  Canadian  mortgages,  and  that  you  waived  any  further  tender 
in  performance  of  that  contract."  This  testimony  was  admitted  to 
be  true  by  the  defendant  as  a  witness  on  his  own  behalf.  By  the 
terms  of  the  contract  the  plaintiff  was  not  required  to  make  the 
second  payment  before  accepting  a  deed,  and  he  was  not  required 
to  accept  a  deed  before  November  15,  1907.  No  deed  had  been 
accepted  or  tendered.  The  plaintiff  was  not  in  default.  "If  a 
party  to  an  obligation  gives  notice  to  another,  before  the  latter  is 
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in  default,  that  he  will  not  perform  the  same  upon  his  part,  and 
does  not  retract  such  notice  before  the  time  at  which  performance 
upon  his  part  is  due,  such  other  party  is  entitled  to  enforce  the 
obhgation  without  previously  performing,  or  offering  to  perform, 
any  conditions  on  his  part,  in  favor  of  the  former  party."  Rev. 
Civ.  Code,  §   1126. 

The  contention  that  the  court  erred  in  excluding  evidence  of- 
fered by  the  defendant  to  prove  that  he  was  induced  to  enter  into 
the  contract  by  reason  of  false  representations  as  to  the  nature  of 
the  Canadian  security  is  not  tenable.  Assuming  the  allegations  of 
fraud  in  the  answer  to  be  sufficient  and  true,  that  the  security 
offered  by  the  plaintiff  was  a  second  lien  on  the  Canadian  land, 
and  that  the  defendant,  by  reason  of  the  fraud,  was  justified  in 
refusing  to  perform  the  contract,  still  the  plaintiff  would  be 
entitled  to  recover  the  amounts  paid  to  the  defendant.  If  defend- 
ant's consent  was  obtained  through  fraud,  he  could  rescind  only 
by  restoring  to  the  plaintiff  everything  of  value  which  he  had 
received  from  him  under  the  contract.  Rev.  Civ.  Code,  §§  1283, 
1285. 

It  follows  that  the  learned  circuit  court  did  not  err  in  direct- 
ing a  verdict  in  favor  of  the  plaintiff  for  the  amounts  claimed  in 
the  first  count  of  the  complaint. 

Its  judgment  and  order  denying  a  new  trial  are  affirmed. 

WHITING,  P.  J.,  taking  no  part  in  the  decision. 


STATE  V.  LAPER. 

The  granting  of  a  new  trial  for  newly  discovered  evidence, 
which  is  simply  cumulative,  or  impeaching,  and  would  not  probably 
change  the  verdict  on  another  trial,  will  ordinarily  be  denied. 

To  obtain  a  new  trial  for  newly  discovered  evidence,  accused 
must  show  his  exercise  of  due  diligence  to  procure  the  evidence  at 
the  former  trial. 

On  a  prosecution  for  receiving  stolen  property,  one  of  the 
material  questions  presented  was  as  to  the  identity  of  the  animal 
alleged  to  have  been  stolen.  One  person  from  whom  the  animal 
was  alleged  to  have  been  stolen  testified  that  the  animal  found  la 
accused's  possession  was  the  one  that  had  been  lost  or  stolen  from 
him    on    a   certain    date,    and    accused    testified   that    he   owned    the 
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animal  who  was  the  dam  of  the  one  in  oontroversy,  which  was  a 
colt  raised  by  him,  and  had  remained  in  his  possession  up  to  the 
time  of  the  trial,  and  his  testimony  as  to  the  ownership  was  cor- 
roborated by  several  witnesses.  On  rebuttal,  the  state  introduced  tes- 
timony of  several  witnesses  tending  to  corroborate  the  statements 
of  the  person  from  whom  the  animal  was  alleged  to  have  been  stolen. 
Held,  that  accused  was  not  bound  to  anticipate  that  the  rebutting 
testimony  would  be  such  as  to  overcome  the  testimony  introduced 
by  him  in  support  of  his  ownership  of  the  animal,  and  was  not 
guilty  of  such  want  of  diligence  in  not  producing  other  witnesses  as' 
to  his  ownership  as  would  preclude  his  obtaining  a  new  trial  for 
such  newly  discovered  evidence. 

In  a  prosecution  for  receiving  stolen  property,  accused's  testi- 
mony as  to  his  ownership  of  the  animal  was  corroborated  by  wit- 
nesses who  testified  that  they  had  known  the  animal  alleged  to  have 
been  stolen  in  1906  and  received  by  accused  since  1905,  that  it 
was  the  property  of  accused,  and  that  at  various  times  they  had 
seen  the  animal  in  the  possession  of  accused,  being  used  and  driven 
by  him.  Held,  that  newly  discovered  evidence  that  the  animal  had 
been  in  the  possession  of  accused  from  the  year  1903  as  a  colt 
and  from  1905  as  a  two-year-old,  but  which  did  not  tend  to  support 
the  statement  of  any  particular  witness  who  had  testified  on  the 
trial  that  at  a  particular  time  and  place  he  had  seen  the  animal  in 
the  possession  of  accused  prior  to  January,  1906,  but  rather  that 
they  had  seen  the  animal  in  accused's  possession  at  other  times,  not 
referred  to  by  witnesses  who  had  testified,  while  tending  to  establish 
the  same  ultimate  fact,  was  not  cumulative,  precluding  a  new  trial. 

Where  the  court  can  see  from  the  character  of  the  evidence 
sought  to  be  introduced  upon  a  new  trial  that  it  would  probably 
change  the  result  or  tend  to  raise  a  doubt  in  the  minds  of  the 
jury  as  to  a  material  issue,  a  new  trial  should  be  granted,  though, 
under  the  technical  rules  of  court,  it  would  ordinarily  be  denied  on 
the  ground  that  the  newly  discovered  evidence  was  cumulative. 

It  is  not  the  theory  of  the  law  that  rules  established  by  courts 
for  promotion  of  justice  and  the  ending  of  litigation  should  be  used 
for  the  purpose  of  injustice  or  in  denying  to  an  accused  an  oppor- 
tunity to  establish  his  innocence  of  the  crime  charged  upon  a  proper 
showing  of  newly  discovered  evidence. 

(Opinion   filed,   October   4,   1910.) 

Api^eal  from  Circuit  Court,  Edmunds  County.  Hon.  J.  H. 
JJoTTUM,  Judge. 

George  R.  Laper  v^as  convicted  of  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  and  he  appeals  from  the  judgment 
of  conviction,  and  an  order  denying  a  new  trial.  Reversed,  and 
new  trial  granted. 
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/.  H.  Perry  3Xid  C\  H.  Barron,  for  appellant.  S,  W,  Clark, 
Att.  Gen.,  and  M.  Plin  Beebe,  State's  Atty.,  for  the  State. 

CORSON,  J.  The  defendant,  upon  an  information  filed  by 
the  state's  attorney  of  E'dmunds  county,  was  tried  and  convicted 
of  a  crime  of  receiving  stolen  property,  knowing  it  to  have  been 
stolen.  From  the  judgment  of  conviction  and  order  denying  a  new 
trial,  the  defendant  has  appealed  to  this  court.  It  is  stated,  in 
substance,  in  the  information,  that  the  proi^erty  alleged  to  have 
been  received  by  the  defendant  knowing  it  to  have  been  stolen  was 
one  sorrel  mare  with  white  hind  legs  and  one  white  fore  foot  and 
bald  face,  stolen  by  one  Henry  T.  Laper  on  the  T7th  day  of 
January,  1906,  and  that  the  said  defendant  on  September  25,  1906, 
had  received  the  same,  knowing  the  same  to  have  been  stolen. 

Numerous  errors  are  assigned  on  the  part  of  the  defendant, 
among  which  are  alleged  errors  of  the  court  in  denying  a  new 
trial  on  various  grounds,  and  in  denying  defendant's  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  It  is  con- 
tended by  the  Attorney  General  on  the  part  of  the  state  that  the 
motion  for  a  new  trial  on  the  ground  of  errors  of  law  occurring 
at  the  trial  was  not  properly  presented  to  the  trial  court.  In  the 
view  we  take  of  the  case,  it  will  not  be  necessary  to  consider  or 
discuss  the  various  points  made  by  the  Attorney  General,  relative 
to  the  motion  for  a  new  trial,  on  the  ground  of  errors  occurring  at 
the  trial,  as  we  shall  confine  ourselves  exclusively  to  the  motion 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence. 

On  the  trial  one  of  the  principal  questions  presented  by  the 
evidence  was  as  to  the  iderftity  of  the  animal  alleged  to  have  been 
stolen  and  received  by  the  defendant.  It  was  alleged  in  the 
information  that  the  mare  stolen  was  the  property  of  one  Joseph 
Wentz,  and  on  the  trial  the  defendant  offered  evidence  tending  to 
prove  that  the  animal  found  in  his  possession  was  raised  by  him 
from  a  colt  whose  dam  was  owned  by  him,  and  which  was  foaled 
in  the  year  1903,  and  remained  on  the  rancli  owned  by  Henry  T. 
Laper  until  the  spring  of  1905,  when  it  was  taken  by  the  defend- 
ant to  his  ow^n  ranch  in  Edmunds  county,  and  there  kept  until  the 
time  of  the  trial  in  the  spring  of  1909.     The  evidence  in  regard 
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to  the  identity  of  the  animal  stolen  or  lost  by  Joseph  Wentz  and 
the  one  found  in  the  possession  of  the  defendant  was  conflicting, 
but  the  jury  found  by  their  verdict  that  the  animal  alleged  to  have 
been  stolen  from  Wentz  and  found  in  the  possession  of  the 
defendant  belonged  to  the  said  Wentz.  The  defendant  on  the 
trial  testified  himself  in  his  own  behalf,  that  he  owned  the  mare, 
the  dam  of  the  mare  in  .controversy,  that  the  same  was  a  colt 
raised  by  him,  and  had  remained  in  his  possession  up  to  the  time 
of  the  trial.  His  testimony,  as  to  the  ownership  of  the  mare,  was 
corroborated  by  several  witnesses,  but  on  rebuttal  the  state  intro- 
duced a  number  of  witnesses  whose  testimony  tended  to  corrobo- 
rate the  statement  of  Wentz  that  the  mare  found  in  the  possession 
of  the  defendant  was  the  one  that  had  been  lost  or  stolen  from 
him  on  the  17th  day  of  January,  1906.  On  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  the  affidavits  of 
23  witnesses  were  introduced  on  the  hearing,  all  tending  to  prove 
that  the  defendant  was  in  the  possession  of  the  mare  in  contro- 
versy as  early  ais  1905,  and  the  testimony  of  several  of  them 
tended  to  prove  that  the  defendant  had  been  in  possession  of  the 
mare  from  the  time  it  was  foaled  in  1903  up  to  the  time  of  the 
trial. 

The  court  in  denying  the  new  trial  states  as  the  principal 
ground  upon  which  it  denied  the  motion  that  the  defendant  did 
not  show  proper  diligence  in  procuring  the  evidence  sought  to  be 
introduced  upon  the  new  trial.  The  affidavits  are  very  voluminous 
extending  over  some  50  pages  of  the  abstract,  and  we  shall  there- 
fore not  attempt  to  reproduce  them  in  this  opinion.  The  evidence 
is  of  such  a  character  as  to  tend  to  establish  the  fact  that  the  marc 
alleged  to  have  been  stolen  and  received  by  the  defendant  was  in 
fact  the  property  of  the  defendant  and  not  of  Wentz  as  claimed 
by  the  prosecution,  or  at  least  as  tending  to  raise  a  doubt  in  the 
minds  of  the  jury  as  to  the  guilt  of  the  defendant.  The  grant- 
ing of  a  motion  for  a  new  trial  upon  the  grounds  of  newly  dis- 
covered evidence  is  not  favored  by  the  courts,  and  where  the 
evidence  is  simply  cumulative,  or  merely  impeaching  evidence,  and 
would  not  probably  change  the  verdict  on  another  trial,  the  motion 
will   ordinarily   be   denied;   and,   in   order  to   obtain   a   new   trial 
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upon  the  ground  of  newly  discovered  evidence,  defendant  must 
show  that  he  has  used  due  diligence  to  procure  the  evidence  at  the 
former  trial. 

As  above  stated,  the  defendant  introduced  several  witnesses 
on  the  trial  who  testified  that  they  had  known  the  mare  alleged' 
to  have  been  stolen  and  received  by  the  defendant  since  1905,  and 
that  the  same  was  the  property  of  the  defendant,  and  tends  to 
rebut  the  contention  of  the  state  at  the  time  it  had  rested  its  case. 
We  are  of  the  opinion  that  the  defendant  was  not  bound  to  antici- 
pate that  the  rebutting  testimony  would  be  of  such  a  character  as 
to  overcome  the  testimony  introduced  by  him  in  support  of  his 
ownership  of  the  property,  and  that  he  is  not  charged  with  a  want 
of  due  diligence  in  not  producing  the  witnesses  in  support  of  his 
ownership  of  the  property  whose  affidavits  were  read  on  motion 
for  a  new  trial.  It  is  true  that  the  witnesses  whose  testimony  is 
sought  to  be  obtained  on  the  new  trial  Uve  in  the  county,  but  their 
evidence  is  of  such  a  character  that  the  defendant  could  not  have 
readily  known  without  specially  interviewing  each  of  the  witnesses 
as  to  the  testimony  he  would  give  on  the  trial  in  regard  to  the 
defendant's  ow^nership  of  the  property.  While  this  court  has 
generally  held  that  merely  cumulative  evidence,  or  impeaching 
evidence,  or  evidence  that  the  court  cannot  clearly  see  might  lead 
to  a  different  verdict  upon  another  trial,  or  where  due  diligence 
has  not  been  used,  a  new  trial  would  not  be  granted,  we  are  of  the 
opinion  that  in  the  case  at>  bar,  however,  the  evidence  sought  to  be 
introduced  is  not  cumulative  in  the  sense  in  which  that  term  is 
generally  used,  as  the  ownership  of  the  property  by  the  defendant 
is  sought  to  be  shown  by  witnesses  who  have,  at  various  times 
since  1903,  seen  the  mare  in  the  possession  of  the  defendant,  driven 
and  used  by  him,  under  such  circumstances  that  they  could  not 
possibly  be  mistaken  as  to  the  identity  of  the  mare  as  being  the 
one  so  claimed  by  and  in  the  possession  of  the  defendant.  The 
contention  that  the  newly  discovered  evidence  sought  to  be  pro- 
duced is  simply  cumulative  is  not  tenable.  It  is  true  witnesses 
were  introduced  on  the  trial  tending  to  prove  that  at  various  times 
between  1905  and  the  time  of  the  trial  they  had  seen  the  mare 
found  in  the  possession  of  the  defendant  at  the  time  of  the  trial 


Digitized  by 


Google 


156  SOUTH  DAKOTA  REPORTS.  [October. 

in   the  possession   of  the   defendant  and   being  used  and   driven 
by  him. 

The  evidence  of  the  witnesses  whose  affidavits  were  used  on 
the  hearing,  wliile  tending  to  establish  the  ultimate  fact  that  the 
defendant  was  the  owner  of  the  mare,  and  that  it  had  been  in 
his  possession  from  the  year  1903  as  a  colt,  and  1905  as  a  two 
year  old,  in  the  possession  of,  used,  aild  driven  by  the  defendant, 
the  evidence  did  not  tend  to  support  the  statement  of  any  par- 
ticular witness  who  had  testified  on  the  trial  that  at  a  particular 
time  and  place  he  had  seen  the  mare  in  the  possession  of  the  de- 
fendant prior  to  January,  1906,  but  that  they  had  seen  the  animal 
in  the  possession  of  the  defendant  at  other  times  not  referred  to  by* 
the  witnesses  who  had  testified  in  the  case.  Such  evidence,  there- 
fore, was  not  cumulative  because  it  tended  to  prove  the  ultimate 
fact  by  evidence  of  the  witnesses  that  they  had  seen  the  mare  in 
the  possession  of  and  used  by  the  defendant  prior  to  January,  1906. 
The  rule  applicable  to  cumulative  evidence  was  quite  fully  dis- 
cussed by  this  court  in  the  case  of  In  re  McClellans  Estate,  21 
S.  D.  209,  III  N.  W.  540.  In  the  case  of  Roggess  v.  Read,  83 
Iowa,  548,  50  N.  W.  43,  the  Supreme  Court  of  Iowa  discussed 
the  question  of  cumulative  evidence  quite  fully.  The  action  was 
an  action  for  slander  charging  a  clergyman  with  lewdness.  There 
was  a  verdict  for  the  plaintiff,  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  an  appeal.  Granger,  J., 
who  delivered  the  opinion  of  the  appellate  court,  said :  "When 
evidence  is  additional  to  other  evidence  on  the  same  point  as 
distinguished  from  an  ultimate  fact,  it  is  cumulative  *  *  * 
As  a  defense  in  this  case  the  defendant  attempted  to  show  lewd- 
ness or  adulterous  conduct.  On  the  trial  already  had,  there  was 
evidence  of  particular  facts  tending  to  show  lewdness.  Additional 
evidence  as  to  such  particular  facts  would  be  cumulative.  But  the 
showing  of  newly  discovered  evidence  is  that  witnesses  will  testify 
to  other  facts  from  which  the  ultimate  fact  of  lewdness  may  be 
found.  The  defendant  purposes  to  prove  acts  not  before  at- 
tempted to  be  established.  Such  evidence  we  do  not  regard  as 
cumulative  within  the  rule  for  denying  a  party  a  new  trial." 
8  Am.  Eng.  Enc.  of  Law,  p.  465. 
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The  ultimate  fact  sought  to  be  established  in  the  case  at  bar 
by  the  defendant  was  that  he  had  been  the  owner  of  the  mare 
found  in  hi's  possession  at  the  time  of  the  trial  since  the  time  it 
was  foaled  in  1903,  and,  if  this  ultimate  fact  was  established,  the 
defendant  could  not  have  been  guilty  of  receiving  the  same  as 
stolen  property  subsequently  to  January  17,  1906.  The  witnesses 
on  behalf  of  the  defendant  had  testified  that  at  various  times? 
between  is)03,  when  the  mare  was  a  colt  and  the  time  of  the  trial, 
they  had  seen  her  in  the  possesision  of  the  defendant.  The  new 
evidence  sought  to  be  introduced,  it  is  true,  was  intended  to  estab- 
lish the  same  ultimate  fact  by  showing  that  different  witnesses  had 
■  at  other  times  than  those  testified  to  seen  the  identical  mare  alleged 
to  have  been  received  as  stolen  property  by  the  defendant  in  the 
■possession  of  and  used  by  the  defendant  prior  to  the  time  it  was 
alleged  to  have  been  stolen  in  January,  1906,  in  the  possession  of 
and  used  by  the  defendant  at  various  times  prior  to  January,  igo6, 
and  subsequently,  but  not  at  the  particular  times  and  places  testi- 
fied to  by  any  of  the  witnesses  who  had  testified  on  the  trial. 
Clearly,  therefore,  the  testimony  proposed  to  be  given  by  the 
newly  discovered  witnesses  was  not  cumulative,  and  the  objection 
made  to  the  granting  of  the  motion  upon  that  ground  was  un- 
tenable. 

The  trial  court  in  its  opinion  given  on  the  motion  for  a  new 
trial  says :  'Tn  reference  to  the  application  for  a  new  trial  *  *  * 
on  the  ground  of  newly  discovered  evidence,  would  say  that,  owing 
to  the  fact  that  this  application  has  appealed  so  strongly  to  me 
from  an  *  equitable  standpoint,  1  have  endeavored  to  make  an 
exhaustive  examination  of  the  authorities  bearing  upon  this  ques- 
tion. *  *  *"  He  further  says  in  the  course  of  the  opinion:  *T 
am  of  the  opinion  that  this  testimony,  if  produced,  would  be  likely 
to  change  the  result."  The  court,  however,  notwithstanding  these 
views,  seems  to  have  been  of  the  opinion  that  under  the  weight 
of  authority  it  was  required  to  deny  the  motion.  But  in  our 
opinion  these  two  findings  of  the  trial  court  were  sufficient  to 
warrant  it  in  granting  a  Hew  trial,  even  though,  under  the  tech- 
nical rules  governing  the  courts  relative  to  motions  for  a  new 
trial,  the  same  would  ordinarily  be  denied.     A  motion  for  a  new 
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trial  on  the  ground  of  newly  discovered  evidence  is  largely  in  the 
sound  judicial  discretion  of  the  trial  court,  and  the  court's  decision 
will  not  ordinarily  be  reversed  unless  there  has  been  an  abuse  of 
such  discretion,  but,  where  the  court  can  see  from  the  character  of 
the  evidence  that  is  sought  to  be  introduced  upon  a  new  trial  it 
would  probably  change  the  result  or  tend  to  raise  doubts  in  the 
minds  of  the  jury  as  to  the  ownership  of  the  property  alleged  to 
have  been  received,  it  should  not  hesitate  to  grant  a  new  trial  in 
order  that  the  defendant  may  have  the  opportunity  of  presenting 
his  defense  to  another  jury  when  the  same  can  be  done  without 
violating  any  positive  provisions  of  law.  It  is  not  the  theory  of 
the  law  that  rules  established  by  the  courts  for  the  promotion  of 
justice  and  the  ending  of  litigation  should  be  used  for  the  purpose' 
of  injustice,  or  in  denying  to  a  defendant  in  a  criminal  case  an 
opportunity  to. establish  his  innocence  of  the  crime  charged  upon 
a  proper  showing  of  newly  discovered  evidence.  In  our  opinion, 
therefore,  under  the  showing  made  on  the  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  the  motion  should 
have  been  granted.  In  the  view  we  take  of  the  case,  it  will  not 
be  necessary  to  consider  of  discuss  any  of  the  other  questions 
presented  on  this  appeal,  as  they  may  not  arise  on  another  trial. 

The  order  of  the  circuit  court  denying  a  new  trial  is  reversed, 
and  a  new  trial  is  granted. 


IVANUSCH  V.  GREAT  NORTHERN  RY.  CO. 

Under  Code  Civ.  Proc.  §  102,  prescribing  the  venue  in  civil 
actions,  the  right  of  a  defendant  to  have  the  place  of  trial  changed 
to  the  proper  county  is  absolute  if  the  demand  and  motion  therefor 
are  duly  made. 

The  court  cannot  retain  a  civil  case  in  a  wrong  county  on  the 
ground  of  the  convenience  of  witnesses. 

"\  proper  county/'  as  used  in  Code  Civ.  Proc.  §  102,  and  Laws 
1905,  c.  82,  relating  to  venue  and  change  of  venue  in  civil  cases, 
means  the  place  of  trial  prescribed  by  the  statute,  independent  of 
any  question  of  convenience  of  witnesses,  or  waiver  or  consent  of 
parties  and  the  county  which,  under  the  statute  may  lawfully  be 
designated  in  the  complaint  when  it  is  filed. 

Code  Civ.  Proc.  §  101,  so  far  as  it  regulates  the  place  of  trial 
in  civil  cases,  makes  no  distinction  between  defendants  who  are 
natural   persons  and  corporations. 
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A  foreign  corporation  does  not  reside  in  any  county  of  the 
state  within  the  meaning  of  Code  Civ.  Proc.  §  101,  relating  to  venue 
In  civil  actions. 

In  a  civil  action  where  the  defendant  corporation  has  no  resi- 
dence in  the  state,  the  proper  county  for  trial,  under  Code  Civ.  Proc. 
§  101,  providing  that  where  none  of  the  defendants  reside  In  the 
^tate  the  action  may  be  tried  in  any  county  designated  by  plaintifC 
In  the  complaint,  subject  to  the  power  of  the  court  to  change  the 
venue  in  the  cases  provided  by  statute,  is  the  county  designated  In 
the  complaint. 

(Opinion   filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  Deuel  County.  Hon.  George  H. 
Marquis,  Judge. 

Action  by  John  Ivanusch  against  the  Great  Northern  Railway 
Company.  Defendant  appeals  from  an  order  denying  its  motion 
for  a  change  of  venue.     Order  affirmed^ 

C.  H.  Winsor,  for  appellant.     C.  A.  Mead,  for  respondent. 

HANEY,  J.  In  this  action  to  recover  damages  caused  by 
the  alleged  negligence  of  the  defendant  in  connection  with  a 
shipment  of  freight  from  Argyle,  Minn.,  to  Watertown,  in  this 
state,  the  'summons  and  complaint  were  served  on  defendant's  duly 
appointed  and  authorized  agent  to  accept  service  of  process  in  this 
state,  in  Minnehaha  county,  where  such  agent  resided.  Deuel 
county  was  designated  in  tlie  complaint  as  the  place  of  trial.  The 
defendant  in  due  time  demanded  a  change  to  Minnehaha  as  the 
proper  county.  The  plaintiff  declined  to  consent,  and  the  defend- 
ant moved  the  court  to  order  the  change  demanded.  It  appeared 
from  an  affidavit  read  in  support  of  this  motion  that  defendant's 
railroad  does  not  run  in  or  through  Deuel  county,  and  that  it  has 
no  station  or  agent  within  that  county.  On  the  hearing  of  the 
motion,  an  affidavit  was  read  on  behalf  of  the  plaintiff  tending 
to  show  that  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  retaining  the  cause  in  Deuel  county.  In 
civil  cases  the  right  of  a  defendant  to  have  the  place  of  trial 
changed  to  the  proper  county  is  absolute  if  the  d^emand  and  motion 
therefor  are  duly  made,  and  the  court  cannot  retain  the  case  in. a 
wrong  county  on  the  ground  of  the  convenience  of  witnesses. 
Code  Civ.  Proc.  §§  loi,  102;  Laws  1905,  c.  82;  Smail  v.  Gilruth, 
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8  S.  D.  287,  66  N.  W.  452;  George  v.  Kotan,  18  S.  D.  437,  101 
N.  W.  31.  By  "a  proper  county"  is  meant  the  place  of  trial  pre- 
scribed by  the  statute  independently  of  any  question  as  to  con- 
venience of  witnesses,  waiver  or  consent  of  parties,  any  county 
which,  under  the  'statute  relating  to  the  place  of  trial  of  civiW 
actions,  may  lawfully  be  designated  in  the  complaint  when  it  is 
filed.  The  pertinent  provisions  of  the  statute  relating  to  the  place 
of  trial  of  civil  actions  are  as  follows:  '*In  all  other  cases  the 
action  shall  be  tried  in  the  judicial  subdivision  in  which  the  defend- 
ant or  defendants  or  any  of  them  shall  reside,  or  may  be  served  at 
the  commencement  of  the  action ;  *  *  *  or  if  none  of  the  de- 
fendants shall  reside  in  the  'state  the  same  may  be  tried  in  any 
county  which  the  plaintiff  shall  designate  in  his  complaint,  subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial  in 
the  cases  provided  by  statute."  Code  Civ.  Proc.  §  loi ;  Comp. 
Laws  1887,  §  4890.  The  statute,  so  far  as  it  regulates  the  place  of 
trial  in  civil  cases,  makes  no  distinction  between  defendants  who 
are  natural  i:)erson's  and  those  which  are  corporations.  So,  in 
actions  such  as  the  one  at  bar,  if  the  defendant  does  not  reside  in 
this  state,  the  proper  county  is  the  one  designated  in  the  com- 
plaint. Clearly  in  this  instance,  the  defendant,  conceded  to  be  a 
foreign  corporation,  did  not  reside  in  any  county  of  this  state 
within  the  meaning  of  the  provisions  of  the  statute  relating  to  the 
place  of  trial  in  civil  actions. 

Therefore,  the  county  designated  in  the  complaint  was  the 
proper  county.  The  learned  circuit  court  did  not  err  in  denying 
defendant's  motion;  and  its  order  should  be  affirmed. 


H.   C.  BEHRENS   LUMBER  CO.  v.   LAGER  et  al.    (HOME 
BUILDING  &  LOAN  ASS'N  et  al..  Interveners). 

An  objection  to  evidence  that  it  is  incompetent,  without  stating 
in   what   its    incompetency   consists,    is   insufficient. 

An  amended  answer,  complete  in  itself  must  be  considered  as 
if  no  former  answer  had  been  served,  so  far  as  the  issues  to  be 
tried  are  concerned. 

Since  an  unauthorized  declaration  of  an  agent  does  not  bind 
the   principal,  unless   a   writing   is   at  least   presumptively   the   Inten- 
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tional  or  authorized  act  of  the  party,  it  should  not  be  received  in 
evidence  against  him  without  preliminary  proof  of  his  responsibility 
for  its  contents. 

A  pleading  verified  by  the  party  and  containing  an  admission 
of  a  material  fact  in  issue  is  admissible  against  him,  though 
superseded  by  an  amended  pleading;  but  the  party  may  contro- 
vert it  by  evidence  and  show  that  the  admission  was  inserted  through 
inadvertence,  by  -his  own  mistake,  or  by  the  mistake  of  his  attorney. 

Where  the  original  complaint  is  verified,  it  will  be  presumed 
that  the  answer  is  verified,  as  required  by  Code  Civ.  Proc.  §  133,  and, 
in  the  absence  of  a  showing  to  the  contrary,  it  will  be  presumed 
that  the  answer  of  a  cori)oration  admitted  in  evidence  as  contain- 
ing an  admission  against  it  is  verified  by  an  oflicer  authorized  to 
bind  the  corporation,  so  that  no  error  is  committed  in  the  admis- 
sion of  the  answer  as  evidence. 

Where  the  issue  was  whether  a  husband  acted  as  agent  of  his 
wife,  a  question  asked  a  witness  as  to  whether  he  knew  who  the 
husband  was  acting  for  was  proper  as  calling  for  a  fact. 

Where  an  answer  is  not  responsive  to  a  proper  question,  the 
remedy   is  by  motion  to  strike  it  out. 

In  a  suit  to  enforce  a  lien  against  a  wife's  real  estate  for  ma- 
terials furnished  pursuant  to  an  agreement  with  her  husband,  evi- 
dence held  to  show  that  the  husband  was  the  wife's  agent  so  as 
to  bind  her. 

An  appellate  court  will  not  predicate  error  on  a  fact  which  may 
or  may  not  have  existed,  but  every  reasonable  presumption  must  be 
indulged  to  sustain  the  action  of  the  trial  court. 

Where  evidence  was  introduced  without  objection  to  establish 
a  cause  of  action,  the  adverse  party  could  not  for  the  first  time  on 
appeal  assert  the  absence  of  a  proper  pleading,  for  the  defeat,  if 
any,  could  be  cured  even  in  the  appellate  court  by  filing  a  pleading 
conforming  to  the  facts  established  by  the  evidence. 

Code  Civ.  Proc.  §  696,  giving  a  lien  for  labor  or  materials  on 
a  building  under  a  contract  with  the  owner  or  agent,  one  furnish- 
ing materials  for  a  building  on  a  married  woman's  land,  pursuant 
to  a  contract  with  her  husband,  who  acted  as  her  agent,  is  entitled 
to  a  lien,  whether  or  not  the  agency  was  disclosed  to  him,  and 
whether  or  not  he  was  entitled  to  a  judgment  against  the  husband 
as  undisclosed   principal. 

Where  a  husband  was  his  wife's  agent  and  authorized  to  act 
as  such  in  matters  connected  wiCh  an  improvement  on  her  land,  the 
court  could  render  a  personal  judgment  against  the  wife  for  any  bal- 
ance rlue  one  furnishing  materials  for  improvement  under  a  contract 
with  the  husband. 

The  purpose  of  filing  a  claim  for  a  lien  under  Code  Civ.  Proc.  § 
703,    requiring    the    filing    of    a    true    account    of    the    demand    due 

Vol.    26    S.    D.    11 
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after  allowing  credit,  with  a  correct  description  of  the  property  to  "be 
charged  with  the  Hen,  Is  to  give  notice,  and  the  eufflclency  of  the 
claim  In  form  and  substance,  as  against  a  subsequent  purchaser  and 
incumbrancer,  without  actual  notice,  depends  on  its  notice  giving 
quality,  and,  where  a  claim  complied  with  the  statute  and  con- 
tained an  error  as  to  a  matter  which  need  not  have  been  mentioned, 
it  was  sufficient  to  put  a  person  on  Inquiry  and  disclosed  a  valid 
claim  as  against  a  subsequent  purchaser  and  incumbrancer. 

Under  Code  Civ.  Proc.  §§  705,  707,  giving  liens  for  labor  and 
materials  filed  under  the  statute  priority  over  other  liens  and  in- 
cumbrances, etc.,  a  lien  claim  properly  on  file  when  the  owner  con- 
veyed the  premises  attaches  both  to  the  land  and  the  building  in 
preference  to  the  purchaser's  title. 

Under  Code  Civ.  Proc.  §  705,  declaring  that  all  Hens  for  labor 
and  materials  shall  be  preferred  to  all  other  liens  and  incumbrances 
on  the  building  and  the  land  made  subsequent  to  the  commencement 
of  the  building,  one  furnishing  materials  for  a  building,  the  erection 
of  which  was  begun  prior  to  the  execution  of  a  mortgage,  has,  as 
against  the  mortgage,  a  prior  lien,  though  he  began  to  furnish 
materials  after  the  execution  of  the  mortgage. 

Opinion   filed,   October   4,    1910.). 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  Frank 
McNui.TY,  Judge. 

Action  by  the  H.  C.  Behrens  Lumber  Company  against  Hattie 
E.  Lager  and  others,  in  which  the  Home  Building  &  Loan  Asso- 
ciation and  anotlier  intervene.  From  a  judgment  for  plaintiff  and 
certain  of  the  defendants,  certain  of  the  defendants  and  the  in- 
terveners appeal.     Affirmed. 

See,  also,  25  S.  D.  139,  125  N.  W.  574. 

C.  N,  Harris  and  Clarence  O.  Nezvcomb,  for  appellants.  C.  R, 
Jorgensou,  for  respondent. 

HANEY,  J.  In  deciding  this  cause  the  learned  circuit  judge 
before  whom  it  was  tried  stated  his  conclusions  of  law  substan- 
tially as  follows:  That  the  plaintiff,  the  defendant  Tucker,  and 
the  defendant  Blanchard  are  each -entitled  to  a  judgment  against 
the  defendant  Hattie  E.  Lager  for  $649.95,  $57.68,  and  $66.34, 
respectively,  with  interest,  costs,  and  disbursements ;  that  the 
same  is  a  lien  upon  the  land  described  in  the  complaint;  that  the 
lien  of  the  mortgage  on  said  land  executed  by  the  defendant  Hattie 
E.  Lager  to  the  defendant  building  and  loan  association  on  Octo- 
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ber  14,  1907,  is  subsequent  and  inferior  to  the  Hen  of  each  of  the 
aforesaid  judgments;  that  the  interest  of  the  defendant  Gannon, 
the  present  owner  of  the  premises,  is  subsequent  and  subject  to 
the  lien  of  the  aforesaid  judgments ;  that  his  discharge  in  bank- 
ruptcy bars  any  recovery  as  against  defendant  Louis  Lager;  and 
that  the  defendants  Schile,  White,  Crawford,  Williamson,  and 
Hattie  E.  Lager  have  no  right,  title,  interest,  or  lien  in,  to,  or  upon 
the  premi'ses.  From  a  judgment  conforming  to  these  conclusions 
and  the  order  denying  their  application  for  a  new  trial,  Gannon 
and  the  building  and  loan  association  appealed. 

It  is  disclosed  by  the  abstract  that  Mr.  C.  N.  Harris,  as  a 
witness  for  the  plaintiff,  testified  as  follows :  "I  am  the  attorney 
for  the  HoAie  Building  &  Loan  Association,  one  of  the  defend- 
ants, and  I  think  that  I  prepared  the  first  answer.  But  that  is  not 
the  answer  in  the  case  at  the  present  time ;  it  is  the  first  answer 
prepared."  Thereupon  the  plaintiff  offered  in  evidence  the  original 
answer  of  the  defendant  association,  which  was  received  over  the 
objection  that  it  was  "incompetent,  irrelevant,  .and  immaterial."  It 
will  be  assumed  that  such  answer  contained  this  language,  as  stated 
in  respondent's  additional  abstract:  "This  defendant  is  informed 
and  believes,  and  so  alleges,  the  fact  to  be  upon  information  and 
belief  that  one  Louis  Lager  was  acting  as  agent  for  the  defendant 
Hattie  E.  Lager  in  the  construction  of  said  house."  If  it  did  not, 
there  is  nothing  to  show  what  it  contained,  as  it  was  not  made  a 
part  of  the  original  record  transmitted  to  this  court.  If  it  did 
contain  the  alleged  language,  it  clearly  w^as  "relevant"  and  "ma- 
terial," as  it  contained  an  admission  against  the  defendant  associa- 
tion tending  to  prove  a  material  fact,  namely,  that  Louis,  the  hus- 
band of  Hattie  E.  Lager,  was  his  wife's  agent,  authorized  by  her 
to  purchase  the  material  furnished  by  the  plaintiff  and  used  in 
the  construction  of  her  building.  An  objection  to  the  evidence 
that  it  is  "incompetent,"  without  stating  in  what  its  incompetency 
consists,  is  insufficient.  I.,  B.  &  W.  Ry.  Co.  v.  Cook,  102  Ind. 
133,  26  N.  E.  203 :  Weik  v.  Pugh,  92  Ind.  382 ;  Stanley  v.  Suther- 
land, 54  Ind.  339;  State  v.  Eisenhour,  132  Mo.  140,  33  S.  W.  785. 
Moreover,  the  ruling  of  the  learned  circuit  court  would  not  have 
been  erroneous  even   if  a  proper  objection  had   been   interposed. 
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^'r.WS'A^.:,'/.  ar.  arr.-rni'.-I  answer.  corr.p!e:e  in  itself .  sh : uli  be 
c'.T?i:  ler*: :  as  ::  r.  j  former  ar.s.ver  ha«i  leen  5er\-e'i  so  far  a-  :Iie 
'srJes  t'v  :>e  trf^j-l  are  c-.r.ztmt :.  i  Ency.  PI.  &  Pr.  r2*'.  I^.::  ::  !> 
GT/e  ar.^ther  ar.-i  ^inercr.:  ^/jesixn  whether  a  plea  lint::  »>'.:iv:Ii 
*;a«  V.ir.  •  .::,'er-e:e :  by  ar.  arr.er.-Ie  i  plca-iing  is  ad:nissr:.:e  t:-  prve 
an  a-rr.:*-:vn — a  ^j*.-'?::  .n  c  nceminj^  which  the  a;i:h  rities  are 
cor.ri.tir.j^.  Pvr>:e  v.  MrE'vy.  51  Cal.  222:  Brwn  v.  P:ckar«J,  4 
L't^h.  2'j2,  9  Pa:,  ^jx.  11  Pa:.  512:  Mul!i:^'an  v.  Ry.  C*-,.  36  I:wa. 
iH:,  rai'ur'r  to  l:-::r.:^u:-h  r.etween  the  eftect  ■•!  a  sir-trrseiei 
^/-alin::  ''^n  the  i^-ue?  an!  it?  cfiect  as  evi  lence  of  an  a:m:s>i:*n 
of  fart  has  caused  the  Cvnfusi-^n:  s.»nie  ojUtis  setrininLi^  ij  have 
assun.e:,  if  su:h  a  r-lea  lin;:^  rx:  c  vn-i  lere  i  at  al*.  it  n:ii-t  be  c  n- 
si'Irjre  i  a-  c vnc/Jsive.  v.hert-as.  it  sh«»i:M  tx-  rec:ar«:e'l  when  intro- 
':.::':!  in  ev::'r.:e  as  any  «  thcr  writini^  subject  t>  c-  ntraiictin  or 
exj/anati' n  by  the  J^arty  a::ain.-t   whuni   it   is   s  •r.^rht   t-j  be   usei.  j 

V.'h'jti  a:.  '-Fric^ina!  c-n.^/aint  or  answer  contains  an  aim:?si«»n  uf  a  | 

mrit*^:r:a!  fa:t  v.riich  a  i  ^irty  !e>:re^  to  c-:ab'i-h  ^n  a  trial,  there  is 
no  cro  >:  reason  -.shy  it  >h  't:!'!  n  t  ])c  rccc:v-i  in  ovi  ience  as  arc 
o*;y:r  V,  r:t:en  <Ie:!arati"ns  ani  a«!nii>-i -n-.  I-avin^  the  •  :!>-S!:e 
p?trt;.  the  r:u'!'t  to  c.ntr;ver:  it  by  cvilcnce  an*!  >h«''.v.  if  he  can, 
rh'it  */..•:  ':';:iara:i'.n  or  a  i'r.i-.-:  ,n  wa-  in-cric  1  i:":r'»:n::h  ina '.vert- 
en  :e  by  iu\  own  mi^iake  or  by  :he  nii-:ake  •  f  h:>  aitorncy.  Str  ng 
V.  iJv.iV'it,  II  Abb.  Prac.  X.  S.  •  X-  Y.J  319. 

'I  hi-  c-/:irt.  in  con-i'lcrin;L^  the  a'hni•^^iiiiI::v  **i  a  su;  er^eiIeJ 
C'':..:.!aiiit.  after  reiVrrin^^  ij  the  Calif* -rnia  cases  and  one  in  Minne- 
sota, r.-#/l  thix  lan^^uat^-c:  **In  'li-pti^inc]:  of  ilw  (juesti^-n  here  [)re- 
-f-nted.  \\(:  j^o  only  it  the  extent  of  h«»lthnL:  tliat  an  orii^inal  super- 
iif'(\('f\  comjilaiiit,  si^nerl  and  verifn-d  by  an  att  ;rney,  is  inad.r.issii)le 
as  evi  !enje  a^^ain-^t  the  plaintiff,  in  .-tipp- irt  of  an  i>>ue  te::  lered 
by  the  an-wer  to  his  amende  1  coinj/.aint,  unless  it  is  first  .shown 
clearly  that  the  recital>  thereof,  souj^lu  to  ])e  used  as  an  a<imission, 
were  in-erted  under  hi^  j;er>onal  (hrection.  or  have  since  know- 
in^dy  received  hi-*  sanction  and  ratification.  Applyin^:  to  this 
ca-e  the  rule  by  which  a  princij;al  is  b»und  by  the  admissions  or 
declarations  of  his  a^ent,  the  original  c<jmplaint  was  properly  ex- 
cluded." Corbett  v.  Clough,  8  S.  D.  176,  65  X.  W.  1074.  In 
that  case  this  court  went  far  enough    perha])s  too  far:  but  it  did 
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not  decide  that  a  'superseded  pleading  always  should  be  excluded. 
Of  course,  the  unauthorized  declaration  or  admission  of  an  agent 
does  not  bind  his  principal.  Unless  a  writing,  whatever  it  may  be, 
is  at  least  presumptively  the  intentional  or  authorized  act  of  the 
party  against  whom  it  is  offered,  it  should  not  be  received  without 
preliminary  proof  of  the  party^'s  responsibility  for  its  contents. 
Therefore,  admissibility  without  other  evidence  depends  on  the 
nature  of  the  writing.  In  Corbett  v.  Clough,  supra,  it  was  held 
that  a  superseded  complaint  verified  by  the  plaintiff's  attorney 
should  not  be  presumed  to  be  the  authorized  act  of  the  party.  The  , 
distinction  between  that  case  and  one  where  the  pleading  is  verified 
by  the  party  himself  is  apparent.  A  party,  plaintiff  or  defendant, 
who  verifies  a  pleading,  should  be  presumed  to  have  known  its 
contents,  and  it  should  be  received  in  evidence,  subject  to  such 
explanation  as  the  party  may  see  fit  to  offer.  In  the  case  at  bar, 
as  the  original  complaint  was  verified,  it  should  be  presumed  that 
the  association's  original  answer  also  was  verified.  Rev.  Code  Civ. 
Proc.  §  133.  And,  in  absence  of  any  showing  to  the  contrary,  it 
should  be  presumed,  in  support  of  the  ruling  of  the  trial  court, 
that  such  original  answer  w-as  verified  by  an  officer  of  the  associa- 
tion authorized  to  bind  the  corporation  by  hi's  admissions.  There- 
fore, as  the  record  on  this  appeal  does  not  affirmatively  show  error 
in  the  admission  of  the  association's  original  answer,  the  ruling 
relating  thereto  must  be  sustained. 

The  contention  that  there  was  an  entire  failure  of  proof  that 
Hattie  E.  Lager  ever  authorized  her  husband  to  represent  her  as 
her  agent,  or  that  she  ever  ratified  his  acts  with  reference  to  his 
dealings  with  the  plaintiff,  is  not  tenable.  It  was  stipulated  on  the 
trial  that  Ilattie  E.  Lager  owmed  the  land  described  in  the  com- 
plaint from  a  time  prior  to  the  making  of  all  the  contracts  for 
material  and  labor  involved  in  this  action,  and  that  she  continued 
to  own  the  same  until  each  of  the  claims  for  liens  mentioned  in  the 
judgment  appealed  from  was  filed  with  the  clerk  of  courts.  H.  C. 
Behrens,  an  officer  of  the  respondent  corporation,  was  asked  this 
question :  "Do  you  know  who  Mr.  Lager  was  acting  for  at  the  time 
he  got  this  material?''  To  which  appellants  objected  as  "incom- 
petent and  immaterial,  and  that  the  witness  has  not  shown  himself 
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competent  to  testify,  and  for  the  further  reason  the  relationship 
cannot  be  proven  in  that  way."  The  witness  answered:  '*Mr. 
Lager  stated  the  property  was  in  his  wife's  name,  and  he  was  get- 
ting the  lumber  for  that  property."  The  objection  was  properly 
overruled.  The  question  was  whether  the  witness  knew  a  certain 
fact.  It  should  have  been  answered  either,  "Yes,"  or  "No."  The 
answer  was  not  responsive ;  but  there  was  no  motion  to  strike  out. 
So  the  fact  stands  undisputed  that  Louis "  assumed  to  act  as  his 
wife's  agent  when  he  made  the  contract  for  the  materials  furnished 
.by  the  plaintiff.  This  and  other  undisputed  evidence  shows  con- 
clusively that  the  plaintiff  acted  in  good  faith,  and  that  it  did  not 
rely  alone  on  the  husband  for  payment.  It  is  also  undisputed  that 
the  wife  on  several  occasions  visited  the  building  while  in  process 
of  construction,  and  that  she  personally  directed  the  payment  of 
$250  to  the  plaintiff  on  its  account  while  its  material  was  being 
furnished.  Defendant  Tucker  testified:  "Mr.  Lager  always  had 
the  overseeing  of  the  building  over  me  during  the  time  I  was 
working  under  this  (Tucker's)  contract."  Then,  as  against  the 
association,  stands  the  unexplained  and  uncontroverted  admission 
in  its  original  answer  heretofore  considered.  The  finding  of  the 
trial  court  to  the  effect  that  the  plaintiff's  material  was  furnished 
pursuant  to  a  contract  with  the  owner's  agent  is  clearly  sustaincl 
by  the  evidence. 

The  contention  that  the  judgment  in  favor  of  defendant 
Tucker  was  erroneous  for  the  reason  he  was  in  default,  not  having 
served  or  filed  an  answer,  is  not  supported  by  the  record.  While 
no  answer  on  his  behalf  appears  in  either  abstract,  both  are  silent 
as  to  whether  one  was  interposed.  An  appellate  tribunal  should 
never  predicate  error  upon  a  fact  which  may  or  may  not  have 
existed.  Every  reasonable  presumption  should  be  indulged  to 
sustain  the  action  of  the  trial  court.  Moreover,  as  evidence  was 
introduced,  without  objection,  to  establish  Tucker's  cause  of  action, 
it  is  now  too  late  for  appellants  to  assert  the  absence  of  a  proper 
pleading.  The  defect,  if  it  were  shown  to  exist,  could  be  cured, 
even  in  this  court,  by  filing  an  answer  to  conform  to  the  facts 
established  by  the  evidence. 
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It  is  contended  the  evidence  was  not  sufficient  to  justify  the 
decision  in  favor  of  the  defendant  Tucker  because  '*the  undisputed 
evidence  shows  that  Louis  Lager,  in  making  the  contract  with 
A.  R.  Tucker,  *  *  *  made  the  contract  as  principal  and  not  as 
agent";  that  Tucker  so  dealt  with  and  treated  Louis  Lager  as 
principal.  Tucker's  position  differs  from  the  plaintiff's  in  this: 
When  Tucker's  contract  was  made,  he  supposed  Louis  Lager 
owned  the  realty,  and  in  his  claim  for  lien,  filed  with  the  clerk  of 
courts,  Louis  is  named  as  the  owner,  while  the  plaintiff  knew  that 
Hattie  E.  Lager  was  the  owner  and  so  stated  in  its  claim  for  lien. 
But  the  difference  is  not  material.  It  is  not  claimed,  nor  was  there 
any  evidence  to  prove  that  Tucker  waived  his  right  to  a  lien  by 
giving  exclusive  credit  to  Louis  Lager.  He  was  entitled  to  a  lien 
if  his  contract  was  with  the  owner  of  the  realty  or  with  her  agent. 
Rev.  Code  Civ.  Proc.  §  696.  His  contract  was  \xith  Louis  Lager. 
If  Louis  was  in  fact  his  wife's  agent.  Tucker  was,  by  the  plain 
terms  of  the  statute,  entitled  to  a  lien  whether  or  not  such  agency 
was  disclosed,  and  he  was  entitled  to  a  judgment  against  Louis' 
undisclosed  principal.  It  clearly  appears  from  all  the  evidence  that 
Louis  was  his  wife's  agent,  and  that  he  was  authorized  to  act  as 
such  in  respect  to  all  matters  connected  with  the  improvement  of 
the  land  described  in  the  complaint.  This  being  so,  the  court  did 
not  err  in  rendering  a  personal  judgment  against  Mrs.  Lager  for 
the  balance  due  to  Tucker,  and  the  question  arises  whether  the 
latter  established  his  lien  as  against  the  defendants  Gannon  and  the 
building  and  loan  association.  The  statute  reads  thus:  ''Every 
person,  except  as  has  been  provided  for  subcontractors,  who  wishes 
to  avail  himself  of  the  provisions  of  this  chapter  may  file  with  the 
clerk  of  the  pircuit  court  of  the  county  or  judicial  subdivision  in 
which  the  building,  erection  or  other  improvement  to  be  charged 
with  the  lien  is  situated,  and  within  four  months  after  all  the 
things  aforesaid  shall  have  been  furnished  or  the  labor  done,  a 
just  and  true  account  of  the  demand  due  him  after  allowing  all 
credits  and  containing  a  correct  description  of  the  property  to  be 
charged  with  said  lien  and  verified  by  affidavit."  Rev.  Code  Civ. 
Proc.  §  703.  The  primary  purpose  of  the  filing  of  a  claim  for 
mechanic's  lien  under  this  section  being  to  give  notice,  the  suffi- 
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ciency  of  such  claim  in  form  and  substance,  as  against  subsequent 
purchasers  and  incumbrances,  without  actual  notice,  depends  upon 
its  notice  giving  quality.  Laird-Norton  Co.  v.  Hopkins,  6  S.  D. 
217,  60  N.  W.  857.  The  statute  does  not  require  that  the  claim  or 
demand  filed  with  the  clerk  shall  state  the  name  of  the  owner  of 
the  realty.  Lumber  Co.  v.  Children  of  Israel,  7  N.  D.  46,  73  N. 
W.  203.  The  essential  things  are  a  just  and  true  account  of  the 
demand  due  after  allowing  all  credits  and  a  correct  description 
of  the  property  to  be  charged  with  the  lien.  Tucker's  claim  com- 
plied strictly  with  the  statute  in  all  these  respects.  It  was  filed 
within  four  months  after  the  labor  was  done  and  l)efore  the  realty 
was  conveyed  by  the  defendant  Hattie  E.  Lager.  The  land  was 
correctly  described.  The  claim  as  filed,  though  it  contained  an 
error  in  respect  to  a  matter  which  need  not  have  been  mentioned, 
was  certainly  sufficient  to  put  a  person  of  ordinary  prudence  upon 
inquiry,  and  inquiry  would  have  disclosed  a  valid  claim  against  the 
property.  Laird-Norton  Co.  v.  Hopkins,  supra.  ** Superfluity  does 
not  vitiate."  Rev.  Civ.  Code,  2436.  Subsequent  i)urchasers  and 
incumbrancers  had  record  notice  of  every  fact  required  by  the 
statute.  The  interest  acquired  by  defendant  Gannon  was  subject 
to  defendant  Tucker's  lien. 

Appellants  contend:  "The  court  erred  in  rendering  judgment 
in  favor  of  F.  A.  Blanchard  in  this:  That  no  evidence  was  intro- 
duced on  the  part  of  F.  A.  Blanchard  to  sustain  his  case.  The 
stipulation  is  the  only  statement  in  the  record  showing  what  rights, 
if  any,  F.  A.  Blanchard  might  have,  and  this  stipulation  only 
admits  that  he  made  a  contract  with  Louis  Lager,  and  upon  this 
showing  no  judgment  can  be  sustained  foreclosing  his  lien  upon 
this  property."  This  contention  must  be  disregarded.  It  does  not 
point  out  any  particular  in  which  the  stipulation  is  deficient.  More- 
over, the  only  specifications  of  the  particulars  wherein  the  evidence 
is  insufficient  to  justify  the  decision,  so  far  as  it  relates  to  Blanch- 
ard's  cause  of  action,  found  in  the  bill  of  exceptions  or  statement 
of  the  case,  are  as  follows:  "(4)  The  undisputed  evidence  shows 
that  F.  A.  Blanchard,  one  of  the  defendants,  in  making  the  con- 
tract with  Louis  Lager,  dealt  with  and  only  knew  him  as  principal 
and  not  otherwise.    *    *    *    (la)   The  undisputed  evidence  shows 
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that  the  plaintiff  and  the  defendants  A.  R.  Tucker  and  F.  A. 
Blanchard  acted  on  the  representations  and  statements  of  Louis 
Lager  alone,  and  that  neither  of  them  knew  or  had  any  dealing's 
with  Hattie  E.  Lager."  Both  present  but  one  alleged  defect, 
namely,  Blanchard's  want  of  knowledge  of  Hattie  E.  Lager's  own- 
ership, an  immaterial  matter  as  heretofore  shown,  provided  Louis 
was  in  fact  his  wife's  agent  in  relation  to  the  construction  of  her 
building,  a  fact  clearly  established  by  the  evidence. 

The  only  remaining  question  is  whether  the  trial  court  erred 
in  concluding  that  the  mechanic's  lien  should  attach  to  both  the 
realty  and  the  building  erected  thereon  in  preference  to  the  inter- 
est of  defendant  Gannon  and  the  lien  of  the  association's  mort- 
gage. The  material  provisions  of  the  statute  in  this  respect  are 
as  follows :  **A11  liens  for  labor  done  and  things  furnished  claimed 
and  filed  under  the  provisions  of  this  article  shall  have  priority 
over  and  be  preferred  to  all  other  liens  and  incumbrances  which 
may  be  attached  to  or  upon  such  building,  erection  or  other  im- 
provement and  to  the  land  upon  which  the  same  is  situated,  or 
either  of  them,  made  subsequent  to  the  commencement  of  the 
building  or  other  improvement."  "The  lien«  for  the  things  afore- 
said, or  work,  shall  attach  to  the  buildings,  erections  or  improve- 
ments, for  which  they  were  furnished  or  done,  in  preference  to 
any  prior  lien  or  incumbrance,  or  mortgage  upon  the  land  upon 
which  the  same  is  erected  or  put,  *and  any  person  enforcing  such 
lien,  may  have  such  building,  erection  or  other  improvement,  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within  a 
reasonable  time  thereafter."  Rev.  Code  Civ.  Prof.  §§  705,  707. 
As  the  lien  claims  were  on  file  when  Hattie  E.  Lager  conveyed 
the  premises  to  Williamson  and  when  he  conveyed  to  Gannon,  it 
is  clear  they  should  attach  to  both  the  land  and  the  building  in 
preference  to  the  latter's  subsequently  acquired  title.  It  is  equally 
clear  that  they  should  attach  to  the  building  in  preference  to  the 
lien  of  the  association's  rriortgage.  Laird-Norton  Co.  v.  Herker, 
6  S.  D.  509,  62  N.  W.  104.  The  mortgage  was  executed  October 
14  and  recorded  November  4,  1907.  The  building  was  commenced 
October  6,  1907.  It  is  true  the  plaintiff  did  not  begin  furnishing 
material  until  after  the  mortgage  was  executed ;  but  that  is  im- 
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material.  The  language  of  the  statute  is  plain  and  unambiguous. 
It  declares  that  all  liens  for  labor  done  and  things  furnished  shall 
be  preferred  to  all  other  liens  and  incumbrances  upon  the  build- 
ing and  the  land  "made  subsequent  to  the  commencement  of  the 
building  or  other  improvement."  The  association's  mortgage  was 
made  subsequent  to  the  commencement  of  the  building.  There- 
fore, all  the  mechanic's  liens  attach  to  both  the  building  and  the 
land  in  preference  to  the  lien  of  the  mortgage.  The  statute  admits 
of  no  other  interpretation.  It  rests  on  the  reasonable  assumption 
that  an  ordinarily  prudent  person  who  accepts  a  mortgage  on 
land  whereon  a  building  is  being  erected  will  take  notice  of  the 
fact  and  properly  protect  himself  against  claims  for  labor  and 
material  furnished  for  the  construction  of  such  building. 

The  judgment  and  order  appealed  from  are  affirmed. 

McCOY,  J.,  taking  no  part  in  this  decision. 


STATE  V.  WESTERN  SURETY  CO. 

A  complaint  in  an  action  on  a  ball  bond  conditioned  on  ac- 
cused appearing  and  answering  to  any  indictment  found  against 
him  ii;  the  circuit  court  at  its  next  regular  term,  which  sets  lorth 
the  proceedings  before  the  justice  resulting  in  the  holding  of  ac- 
cused to  answer  a  criminal  charge  in  the  circuit  court,  and  which  al- 
leges that  at  the  term  of  the  circuit  court  accused  did  not  appear 
and  answer  the  charge  wh*ich  was  duly  and  regularly  made  against 
him  in  the  circuit  court,  sufficiently  charges  that  accused  was  either 
indicted  in  the  circuit  court  or  that  an  information  was  filed  against 
him. 

The  failure  of  one  bound  over  to  the  circuit  court  to  answer 
a  criminal  charge  to  appear  and  answer  to  an  information  filed  is 
a  breach  of  his  bail  bond  conditioned  on  his  appearing  and  answer- 
ing an  indictment  found  in  the  circuit  court  against  him,  since 
Sess.  Laws  1895,  c.  64,  §  4,  making  the  provisions  relating  to  pro- 
ceedings on  indictments  applicable  to  informations  and  prosecutions 
thereon,  eliminates  the  distinction  between  an  indictment  and  an 
information. 

Under  Civ.  Code,  §  1968,  providing  that  the  obligations  of  bail 
are  governed  by  the  statutes  specially  applicable  thereto,  the  pre- 
sumption that  an  obligation  is  joint,  and  not  several,  which  arises 
under  section  1118,  does  not  depend  on  the  particular  language  in 
the  bail  bond,  but  on  the  particular  obligation  Imposed  on  the  per- 
sons therein  named   as  bail. 
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The  word  "bail,"  as  a  verb,  means  to  deliver  an  arrested  per- 
son to  his  sureties  on  their  giving  security  for  his  appearance  at  a 
time  and  place  designated  to  submit  to  the  Jurisdiction  and  judg* 
ment  of  the  court,  and  in  its  substantive  sense  it  may  be  defined  as 
the  sureties  into  whose  custody  the  person  is  delivered,  and  who 
are  considered   as   having  control  of   his   person. 

The  word  "bail,"  in  Code  Cr.  Proc.  §§  585-587,  589-592,  pro- 
viding that  bail  by  sufficient  sureties  may  be  admitted  on  all  arrests 
in  criminal  cases,  that  any  party  charged  with  a  crime  and  admitted 
to  bail  may  be  arrested  by  his  bail  at  any  time,  and  providing  for 
forfeiture  of  bail,  etc.,  applies  to  the  sureties  only,  and  the  obliga- 
tion assumed  by  the  sureties  in  a  bail  bond  is  the  .obligation*  con- 
.templated  by  the  Code  of  Criminal  Procedure,  and  the  obligation  as- 
sumed by  a  surety  in  a  ball  bond  who  therein  undertakes  that  the 
principal  shall  appear  and  answer  to  a  criminal  charge,  is  not 
affected  by  the  fact  that  the  principal  also  signed  the  bond,  and  an 
action  on  the  bond  for  its  breach  may  be  brought  against  the  surety 
alone. 

Where  all  the  facts  are  stipulated,  and  there  is  no  issue  to  be 
tried  by  the  court,  findings  of  fact  are  not  necessary,  as  findings  of 
fact  are  only  required  where  there  are  Issues  to  be  tried  by  the 
court. 

(Opinion  filed,  October  4,   1910.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hpn.  Joseph 
W.  Jones,  Judge. 

Action  by  the   State  against  the  Western   Surety   Company.  / 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Joe  Kirby,  for  appellant. 

An  individual  executing  an  instrument  already  signed  by 
others  named  as  parties  to  it,  thereby  becomes  a  party  to  the  in- 
strument and  is  bound  by  it,  although  not  named  in  the  body  of 
the  writing.  Perkins  v.  Goodman,  21  Barb.  218;  Smith  v.  Crook- 
er,  5  Mass.  538;  Thomas  v.  Gumaer,  7  Wend.  43;  ex  parte  Ful- 
ton, 7  Cow.  484;  Scheid  v.  Leibschultz,  51  Ind.  38;  Potter  v. 
State,  23  Ind.  550.  A  contract  with  several  persons  for  the  pay- 
ment to  them  of  a  sum  of  money  is  a  joint  contract  with  all  and 
all  the  payees  therein  have  a  joint  interest  so  that  no  one  can  sue 
alone  for  his  proportion,  but  all  must  join  in  an  action  for  the 
whole.  I  Pars.  Cont.,  p.  13;  Bliss  Cd.  PI.,  sec.  91;  Pom  Cd. 
Rem.,  3rd  sec.  277;  Bowen  v.  Crow,  20  N.  W.  850;  Slutts  v. 
Chafee,  48  Wis.  617;  U.  S.  v.  Price,  9  How.  83.     The  bail  is 
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entitled  to  stand  on  his  contract  according  to  its  terms,  and  no 
indictment  having  been  found,  his  obligation  has  not  been  broken. 
Felton  V.  State,  i8  S.  E.  432. 

M.  /.  Russell,  State's  Atty.  for  Hamlin  County,  for  the  State. 

Section  4,  Chapter  64,  Session  Laws  of  1895,  for  all  intents 
and  purposes,  renders  the  words  ^'indictment"  and  "information" 
synonymous  and  interchangeable  in  our  state.  It  is  not  necessary 
for  the  trial  court  to  make  conclusions  of  law  when  both  parties 
have -stipulated  as  to  what  the  facts  are.  Brown  v.  Brown  et  al., 
12  S.  D.  506. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  in  favor  of  the  plaintiff  upon  a  stipulation  of 
facts.  The  action  was  instituted  to  recover  of  the  surety  company 
$500  on  account  of  a  defaulted  undertaking  in  a  criminal  action 
prosecuted  by  the  state  of  South  I>akota  against  John  Magnus. 
The  material  parts  of  the  undertaking  are  as  follows:  "State  of 
South  Dakota,  County  of  Hamlin — sfs. :  In  justice  court,  before 
M.  H.  Newton,  J.  P.  An  order  having  been  made  on  the  26th  day 
of  June,  A.  D.  1908.  '^  '^'  *  that  John  Magnus  be  held  to  answer 
upon  the  charge  of  selling  intoxicating  liquors  without  a  license 
upon   which   he  has   been   duly   admitted   to   bail    in   the   sum    of 

$500.00,  we,  Western  Surety  Company hereby  undertake 

that  the  above-named  John  Magnus  shall  appear  and  answer  the 
charges  above  mentioned,  and  any  indictment  that  may  be  found 
against  him  in  the  premises,  in  the  circuit  court  of  the  county  of 
Hamlin,  *  *  *  at  the  next  term  thereof  and  at  all  regular,'  special 
and  additional  terms  of  said  court  held  in  said  county,  *  ^=  * 
and,  if  convicted,  shall  appear  for  judgment,  and  render  himself 
in  execution  thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  the  state  of  South  Dakota  the  sum  of 
$500,000.  [Signed]  John  Magnus,  Western  Surety  Company." 
The  plaintiff  in  its  complaint  sets  out  the  proceedings  before  the 
justice  court,  and  alleges  that  the  defendant  made,  executed,  and 
entered  into  and  delivered  the  bond,  a  copy  of  which  is  annexed  to 
•the  complaint.  It  further  alleges  that:  "At  said  term  of  circuit 
court,  so  held,  the  said  John  Magnus  did  not  appear  and  answer 
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the  said  charge  which  was  duly  and  regularly  made  against  him 
in  said  court  at  said  time  and  place  and  has  not  at  any  time  ren- 
dered himself  amenable  to  the  order  or  process  of  said  court,  bur 
has  failed  to  perform  either  of  said  conditions  and  failed  to  per- 
form the  conditions  of  said  bail  bond,  and  a  record  thereof  at  said 
time  and  place  was  made  by  said  court,  and  the  bail  declared  by 
said  court  forfeited."  And  the  plaintiff  demands  judgment  for 
the  said  sum.  To  this  complaint  a  demurrer  was  interposed  upon 
the  following  grounds:  ''(i)  That  the  facts  stated  in  said  com- 
plaint are  not  sufficient  to,  and  do  not,  constitute  a  cause  of  action 
against  this  defendant.  (2)  That  there  is  a  defect  of  parties 
defendant  in  that  the  said  John  Magnus  should  be  made  a  party 
defendant  thereto."  The  demurrer  being  overruled,  the  defendant 
interposed  an  answer,  but  which,  in  the  view  we  take  of  the  case, 
it  will  not  be  necessary  to  further  refer  to.  The  errors  assigned, 
relating  to  the  ruling  of  the  court,  are  as  follows:  "The  trial  c:nirt 
erred :  ( i )  In  overruling  the  defendant's  demurrer  to  the  com- 
plaint:  (a)  r>ecause  the  facts  stated  in  said  complaint  do  not  con- 
stitute a  cause  of  action,  and  especially  in  that  the  undertaking 
required  said  John  Magnus  to  answer  only  to  an  indictment  which 
might  be  found  against  him,  and  the  complaint  does  not  charge 
any  such  indictment  to  have  been  found,  (b)  That  there  is  a 
defect  of  parties,  in  that  John  Magnus  should  have  been  made  a 
party  to  the  same,  the  undertaking  being  joint,  and  not  several. 
(2)  In  rendering  judgment  upon  the  issues  upon  the  stipulated 
facts  in  favor  of  the  plaintitT  and  against  this  defendant:  (a)  Be- 
cause no  indictment  was  returned  against  the  said  John  Magnus : 
(b)  Because  said  John  Magnus  should  have  been  a  party  to  said 
action.  *  *  -''  (d)  Btxrause  no  conclusi(^ns  of  law  have  been 
made  by  the  trial  court,  and  same  were  not  waived  by  defendant." 

It  is  contended  by  the  appellant,  first,  that  the  court  erred  in 
overruling  the  defendant's  demurrer  to  the  complaint  for  the 
reason  that  there  is  no  allegation  in  the  comjolaint  that  an  indict- 
ment was  found  against  the  said  Magnus,  or  that  he  was  required 
to  answer  any  such  indictment ;  second,  that  the  undertaking  being 
joint,  and  not  joint  and  several,  and,  being  executed  by  the  said 
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Magnus  as  well  as  the  defend^it,  he  should  have  been  made  a 
party  to  the  action. 

We  are  of  the  opinion  that  the  circuit  court  was  right  in  over- 
ruling the  defendant's  demurrer.  It  will  be  noticed  that  the  under- 
taking of  the  defendant  the  surety  company  is  "that  the  said 
Magnus  should  appear  and  answer  to  any  indictment  that  might 
be  found  against  him  in  the  circuit  court  at  its  next  regular  or 
following  term."  The  plaintiff  in  its  complaint,  after  setting  out 
the  various  proceedings  in  the  justice  court,  resulting  in  holding 
the  said  Magnus  to  answer  the  charge  against  him  in  the  circuit 
court,  alleges  in  the  fourth  paragraph  as  follows:  **That  at  said 
term  of  circuit  court,  so  held,  the  said  John  Magnus  did  not 
appear  and  answer  the  said  charge  which  was  duly  and  regularly 
made  against  him  in  said  court  at  said  time  and  place,  and  has  not 
at  any  time  rendered  himself  amenable  to  the  order  or  process  of 
said  court,  *  *  *  but  has  failed  to  perform  the  conditions  of 
said  bail  bond,  and  a  record  thereof  at  said  time  and  place  was 
made  by  said  court,  and  the  bail  declared  by  said  court  forfeited." 
While  it  is  not  specifically  alleged  in  the  complaint  that  either  an 
indictment  was  found  by  a  grand  jury  against  the  said  Magnus, 
or  that  an  information  was  filed  against  him,  the  allegation  that 
"said  John  Magnus  did  not  appear  and  answer  to  the  said  charge 
which  was  duly  and  regularly  made  against  him  in  said  court  at 
said  time  and  place"  is  a  sufficient  allegation  that  he  was  either  in- 
dicted by  a  grand  jury  or  an  information  filed  against  him  by  the 
state's  attorney,  as  provided  by  law.  By  section  4,  ch.  64,  Sess. 
Laws  1895,  ^h^  distinction  between  an  indictment  and  an  informa- 
tion is  practically  eliminated.  The  section  reads  as  follows:  "That 
all  provisions  of  law  now  in  force  on  the  statutes  of  this  state 
applying  to  prosecutions  upon  indictment  to  writ  and  processes 
therein  and  the  issuing  and  service  thereof  to  motions,  pleadings, 
trials  and  punishments,  or  the  execution  of  any  sentence  and  to  all 
other  proceedings  in  cases  of  indictment,  whether  in  courts  of 
original  or  appellate  jurisdiction,  shall  in  the  same  manner  and  to 
the  same  extent  as  near  as  may  be,  apply  to  informations  and  all 
prosecutions  and  proceedings  thereon."  It  will  be  observed  th-^t 
by  this  section  all  the  provisions  of  law  in  force  shall  be  applicable 
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to  informations  and  all  proceedings  thereon.  There  is,  therefo-e, 
as  far  as  the  proceedings  therein,  no  distinction  between  an  in- 
dictment and  an  information,  and,  if  an  information  was  filed  in 
the  case,  it  was,  in  legal  effect,  the  same  as  an  indictment,  and 
hence  the  failure  of  the  said  Magnus  to  appear  and  answer  consti- 
tuted a  breach  of  the  condition  of  the  bond. 

The  further  contention  of  the  appellant  that  the  action  cannot 
be  maintained  against  the  defendant,  the  surety  company,  for  the 
reason  that  Magnus  was  not  made  a  party  to  the  action,  is  clearly 
untenable.  Magnus  was  not  a  necessary  party  to  the  bond,  for 
the  reason  that  the  law  does  not  require  that  a  bail  bond  shall  be 
signed  by  the  party  charged  with  the  commission  of  the  offense 
for  which  he  is  held  to  answer.  Section  1968  of  the  Civil  Code 
provides  as  follows:  "The  obligations  of  bail  are  governed  by  the 
statutes  specially  applicable  thereto."  The  presumption,  there- 
fore, that  an  obligation  is  joint  and  not  several,  which  arises  under 
the  provision  of  section  11 18  of  the  Civil  Code,  is  not  made  to 
depend  upon  the  particular  language  used  in  the  bail  bond,  but  is 
made  to  depend  upon  the  particular  obligation  imposed  upon  the 
persons  therein  named  as  bail.  Title  12  of  chapter  4  of  the  Civil 
Code  treats  generally  of  a  contract  of  indemnity,  and  section  1967, 
being  a  part  of  this  chapter  and  title,  reads  as  follows:  "Upon 
those  contracts  of  indemnity  which  are  taken  in  legal  proceedings, 
as  security  for  the  performance  of  an  obligation  imposed  or  de- 
clared by  the  tribunals,  and  known  as  undertakings  or  recogniz- 
ances, the  sureties  are  called  bail."  The  term  'bail'  is  thus  defined 
by  the  authority  on  the  subject  of  bail  in  5  Cyc.  p.  9:  "The  word^ 
'bair  is  used  both  as  a  verb  and  as  a  noun.  As  a  verb  it  means 
to  deliver  an  arrested  person  to  his  sureties  upon  their  giving 
security  for  his  appearance,  at  the  time  and  place  designated,  to 
submit  to  the  juri'sdiction  and  judgment  of  the  court.  In  its  sub- 
stantive sense  it  may  be  defined  as  the  sureties  into  whose  custody 
the  arrested  person  is  delivered,  and  who  are  considered  as  having 
control  of  his  person."  The  provisions  of  our  Code  of  Criminal 
Procedure  relating  to  bail  seem  to  be  based  upon  the  theory  that 
the  accused  is  not  required  to  execute  the  bail  bond,  recognizance,- 
or  undertaking,  but  the  same  shall  only  be  executed  by  sureties 
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who  in  contemplation  of  law  have  the  accused  in  their  custody,  and 
arc  responsible  for  the  appearance  of  the  accused  as  required  by 
the  order  admitting  him  to  bail,  and  no  provision  seems  to  be 
made  for  the  execution  of  such  bond,  recognizance,  or  undertaking 
by  the  accused.  By  chapter  1 1  of  the  Code  of  Criminal  Procedure, 
it  is  provided  (section  585)  :  Bail,  by  sufficient  sureties,  shall  be 
admitted  upon  all  arrests  in  criminal  cases  where  the  offense  is  not 
punishable  by  death,"  etc.  Section  586  provides:  "Bail,  by  suffi- 
cient sureties,  may  be  admitted  upon  all  arrests  in  criminal 
cases,"  etc.  Section  587  provides:  "After  conviction  of  an 
offense  not  punishable  with  death,  a  defendant  who  sues  out 
a  writ  of  error  for  the  revision  of  a  judgment,  may  be  ad- 
mitted to  bail,"  etc.  Section  589  provides :  "Upon  the  allowance 
of  bail  and  the  execution  of  the  requisite  recognizance,  bond  or 
undertaking,  to  the  -state,  the  magistrate,  judge  or  court,  must," 
etc.  Section  590  provides:  *'A  deposit  of  the  sum  of  money  men- 
tioned in  the  order  admitting  to  bail,  is  equivalent  to  bail,"  etc. 
Section  591  provides:  :*'Any  party  charged  with  a  criminal  offense 
and  admitted  to  bail,  may  be  arrested  by  his  bail  at  any  time 
5|t  :}c  :!:  ^^^i  ^^  |-|^^.  request  of  such  bail,  the  court,  judge  or 
magistrate  shall  recommit  the  party  so  arrested.  *  *  *"  Sec- 
tion 592  provides :  "If,  without  sufficient  excuse,  the  defendant 
neglects  to  appear  according  to  the  terms  or  conditions  of  the 
recognizance,  bond  or  imdertaking,  *  *  *  the  court  must  di- 
rect the  fact  to  be  entered  U})on  its  minutes,  and  the  recognizance, 
bond  or  undertaking  of  bail,  or  the  money  deposited  instead  of 
bail,  '''  '*''  *  is  and  shall  be  thereupon  declared  forfeited.  *  *  * 
After  the  forfeiture,  the  state's  attorney  must  i)roceed  with  all  due 
diligence,  by  action  against  the  bail  upon  the  instrument  so  for- 
feited. '■'  *  ""  As  will  be  observed  by  the  provisions  of  the 
Code  above  quoted,  the  term  **bail"  applies  to  the  sureties  only, 
and  that  the  obligation  assumed  by  the  sureties  in  the  bail  bond  is 
that  contemplated  by  these  various  provisions  of  the  Code  of 
Criminal  Procedure.  The  statute  does  not  contemplate,  and  does 
not  require,  that  the  accused  shall  sign  or  execute  the  same.  The 
liabihty  contemplated  is  that  of  the  bail  or  sureties,  and  the  fact 
that  the  accused  signed  the  bail  bond  in  the  case  at  J3ar  docs  not 
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render  him  a  necessary  party  to  the  action.  He  is  not  a  surety  or 
bail  within  the  meaning  of  the  statutes.  The  bail  in  this  case  was 
the  surety  company,  and,  under  the  provisions  of  the  Criminal 
Code  above  quoted,  it  became  the  duty  of  the  state's  attorney  on 
default  of  the  accused  to  appear  and  answer,  and,  such  default 
being  entered  of  record,  to  proceed  against  "the  bail."  The  bond 
sued  upon  in  this  action  clearly  indicates  that  it  was  the  defendant 
the  Western  Surety  Company  that  was  intended  to  be  held  liable 
upon  the  same,  as  the  language  of  the  bond  is :  "We,  the  W^estern  » 
Surety  Company,  hereby  undertake  that  the  above-named  John 
Magnus  shall  appear  and  answer,"  etc.  The  obligation  thus  as- 
sumed is  in  no  manner  affected  or  changed  by  the  added  signa- 
ture of  John  Magnus  to  the  bail  bond,  as  the  bond  is  an  under- 
taking to  be  executed,  not  by  John  Magnus,  but  on  his  behalf  by 
his  bail.  In  People  v.  Dennis,  4  Mich.  609,  69  Am.  Dec.  338,  the 
Supreme  Court  of  Michigan  in  discussing  a  similar  question  says: 
"But  a  recognizance  i's  a  common-law  obligation,  and  by  the  com- 
mon law  the  sureties  may  be  bound  separately  from  their  principal, 
or  without  this  principal  being  bound  at  all.  Minor  v.  State,  i 
Blackf.  [Ind.]  236." 

We  may  add  that  our  statute  does  not  say  that  the  magistrate 
shall  take  the  recognizance  of  the  accused  and  sufficient  sureties, 
but  that  bail  by  sufficient  sureties  may  be  given.  Whether  or  not 
sureties  who  execute  the  bond,  recognizance,  or  undertaking  may 
or  may  not  be  jointly  bound  does  not  arise  in  this  case,  and  hence 
we  express  no  opinion  upon  that  question,  as  the  defendant  the 
surety  company  is  the  only  surety  upon  the  bond. 

In  the  view  we  have  taken  of  the  case,  we  have  not  deemed 
it  necessary  to  review  the  authorities  cited  by  the  learned  counsel 
for  the  appellant,  discqssing  the  question  as  to  what  constitutes  a 
joint  or  joint  and  several  undertaking. 

The  last  contention  of  the  appellant,  that  there  are  no  findings 
of  the  court  or  conclusions  of  law,  and  therefore  *  the  judgment  is 
erroneous  as  not  based  uix)n  proper  findings  or  conclusions  of  law, 
is  not  tenable.  By  the  record  it  is  shown  that  all  the  facts  were 
Vol.  26  s.  D.  12 
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stipulated,  and  the  court's  judgment  clearly  indicates  its  conclu- 
sions of  law  upon  these  facts.  In  Brown  v.  Brown  et  al.,  12  S.  D. 
506,  81  N.  W.  883,  this  court  held :  "Where  all  the  facts  in  a  case 
were  presented  to  the  court  by  stipulation, ,  such  stipulation,  with 
the  material  part  of  the  pleadings,  is  a  substitute  for' findings  of 
fact,  and,  if  they  support  the  judgment,  it  will  not  be  disturbed. 
*****  Clearly  where  all  the  facts  are  stipulated,  and  there 
is  no  issue  to  be  tried  by  the  court,  no  findings  of  fact  are  neces- 
sary, as  there  are  no  facts  to  be  found;  the  parties  having  agreed 
and  stipulated  as  to  the  facts.  Findings  of  facts  are  only  required 
where  there  are  issues  to  be  tried  by  the  court,  but,  as  above  stated, 
when  the  facts  are  all  stipulated,  there  is  nothing  for  the  court  to 
find  but  its  conclusion  from  the  fact  stipulated  by  the  parties.  It 
is  recited  in  the  judgment:  "And  the  said  cause  of  action  being 
then  and  there  submitted  to  the  court  upon  a  stipulated  statement 
of  all  the  material  facts  of  said  cause  of  action  by  the  plaintiff  and 
the  defendant  by  their  respective  counsels,  and  filed  herein  and 
made  a  part  of  the  records  and  files  of  this  action,  and  the  court 
being  duly  advised  in  the  premises,"  etc. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 


HALL  et  al.  v.  BIDDLE. 

A  complaint  aHeging  that  defendant  unlawfully,  maliciously, 
and  wantonly,  by  force  of  arms,  forcibly  took  horses  *  from  the 
possession  and  control  of  plaintiffs  and  drove  and  chased  them  for 
a  number  of  miles  in  an  unnecessarily  cruel  and  wanton  manner, 
whereby  they  were  greatly  damaged  and  injured,  to  the  damage  of 
plaintiffs  in  the  sum  of  1 1,5 000,  sufficiently  charged  damage  to  the 
horses. 

Persons  who  have  for  years  been  in  the  business  of  raising 
horses  upon  the  range  and  selling  them  are  competent  to  testify  as 
experts  as  to  the  value  of  horses,  both  when  injured  and  un- 
injured. 

In  an  action  for  injuries  to  animals,  where  the  evidence  showed 
the  manner  in  which  plaintiffs  claimed  the  animals,  had  been  mis- 
used, plaintiffs'  testimony  as  to  the  amount  the  horses  were  dam- 
aged was  not  incompetent  as  a  conclusion,  especially  where  one 
of  the  plaintiffs  not  only  stated  the  amount  of  damages   per  head. 
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but  stated  the  condition  of  the  horses  after  the  alleged  misxise;  the 
case  being  one  wherein  witnesses  would  be  qualified  to  give  the 
value  of  the  property,  both  before  and  after  the  damage,  and  an 
estlmaie  of  damage  being  merely  a  short  way  of  stating  the  difference 
in  the  value. 

(Opinion  filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  Meade  County.  Hon.  Wili^iam 
G.  Rice,  Judge. 

Action  by  William  D.  Hall  and  another  against  David  H. 
Bid-die.  From  a  judgment  for  plaintiffs,  and  an  order  denying  a 
new  trial,  defendant  appeal's.     Affirmed. 

Edzvard  £.  Wagner  and  Wesley  A.  Stuart,  for  appellant. 

It  was  the  province  of  the  jury  to  determine  the  amount  of 
damages  to  which  the  plaintiff  was  entitled,  if  they  found  she 
was  entitled  to  any,  and  it  was  not  competent  for  the  plaintiff  to 
give  her  opinion  as  to  the  amount  of  damages  she  had  sustained. 
Tenney  v.  Rapid  City,  17  S.  D.  282,  96  N.  W.  96,  17  Cyc.  49. 
An  expert  witness  cannot  be  allowed,  in  giving  his  evidence,  to 
usurp  the  province  of  the  court  and  jury  by  drawing  conclusions 
from  the  facts  upon  which  the  case  depends.  Jones. on  Evidence, 
section  374.  There  being  no  evidence  of  actual  damages  sus- 
tained by  plaintiffs,  there  was  no  authority  to  assess  exemplary 
damages.     12  Am.  &  Eng.  Enc.  of  Law,  2nd  Ed.  29. 

Thomas  McNcnny,  for  respondent. 

A  military  or  naval  officer  acting  under  instructions  from 
his  superior  acts  at  his  peril,  and  if  those  instructions  are  not 
strictly  warranted  by  law  he  is  answerable  in  damages  to  any 
person  injured  in  the  execution.  3  Cyc.  863.  A  soldier  is  not 
liable  for  the  execution  of  a  lawful  order  in  a  lawful  manner;  he 
is  liable  for  the  execution  of  an  unlawful  order  or  for  a  lawful 
order  in  an  unlawful  manner.  McCall  v.  McDowell  Deady  (Q. 
S.)  212.  Where  the  amount  of  damages  dej^ends  entirely  upon 
opinions  as  to  the  value  before  and  after  the  condemnation  and 
as  these  opinions  are  competent,  it  can  make  no  material  differ- 
ence whether  the  witness  gives  hi's  opinion  as  to  the  amount  of 
damages  at  once  or  whether  he  is  allowed  simply  to  state  to 
the  jury  his  opinion  as  to  the  value  from  which  the  opinion  as  to 
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damages  must  necessarily  follow  by  the  process  of  subtraction. 
2  Jones  on  Evidence,  Sec.  390;  Railroad  v.  Kirby,  44  Ark.  103; 
Emmons  v.  Railroad  Co.,  Minnesota,  42  N.  W.  789,  17  Cyc.  53. 
General  damages  or  such  damages  as  the  law  holds  to  be  the  nec- 
essary result  of  the  cause  of  action  set  forth  in  the  declaration  or 
complaint  need  not  be  specially  pleaded,  but  may  be  recovered 
under  general  allegations  of  damage.     5  Ency.  P.  &  P.  717. 

WHITING,  P.  J.  This  action  was  brought  to  recover  dam- 
ages which  the  plaintiffs  claimed  they  had  suffered  by  defend- 
ant's driving  and  chasing  horses  belonging  to  plaintiffs;  it  being 
claimed  that  the  horses  were  driven  in  a  cruel  and  wanton  man- 
ner. Verdict  and  judgment  were  for  plaintiffs,  and  defendant  has 
appealed  from  such  judgment,  and  from  the  order  denying  a 
new  trial. 

There  are  several  assignments  of  error,  but  only  two  ques- 
tions seem  to  be  raised  by  appellant's  brief:  The  sufficiency  of 
the  allegations  of  the  complaint  to  charge  damages  to  the  horses, 
and  the  admission  of  certain  evidence  offered  to  show  such  dam- 
ages. The  complaint  was  evidently  drawn  upon  the  theory  that 
plaintiffs  could  recover  for  injury  to  their  feelings,  actual  dam- 
ages to  the  horses,  and,  possibly,  exemplary  damages,  based  upon 
the  damages  to  the  horses.  No  evidence  was  offered  to  support  a 
recovery  for  injury  to  the  feelings  of  plaintiffs,  and  neither  that 
nor  the  question  of  exemplary  damages  was  submitted  to  the  jury. 
There  was  no  demurrer  to  the  complaint,  and  no  motion  to  make 
•  same  more  specific;  but  yet,  upon  the  trial,  the  defendant  objected 
to  certain  evidence  on  the  ground  that  no  claim  for  actual  dam- 
ages to  the  horses  was  made  in  the  complaint.  The  third  para- 
graph of  the  complaint  reads  as  follows :  "That  the  defendant  un- 
lawfully, maliciously,  and  wantonly,  and  with  intent  to  insult  and 
oppress  these  plaintiffs,  by  force  of  arms  forcibly  took  the  70 
head  of  horses  from  the  possession  and  control  of  the  plaintiffs, 
and  maliciously  and  wantonly,  and  with  intent  to  publicly  insult 
and  oppress  plaintiffs,  drove  and  chased  said  horses  for  a  number 
of  miles  in  an  unnecessarily  cruel  and  wanton  manner,  whereby 
they  were  greatly  damaged  and  injured,  and  these  plaintiffs  were 
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publicly  outraged  and  oppressed,  to  the  damage  of  the  plaintiffs 
in  the  sum  of  $1,500,  no  part  of  which  has  been  paid."  Leaving 
out  the  words  referring  solely  to  alleged  injury  to  feelings,  and 
we  find  left  the  allegation  that  the  "defendant,  unlawfully,  ma- 
liciously, and  wontonly,  by  force  of  arms  forcibly  took  the  70  head 
of  horses  from  the  possession  and  control  of  the  plaintiffs,  and 
drove  and  chased  said  horses  for  a  number  of  miles  in  an  un- 
necesisarily  cruel  and  wanton  manner,  whereby  they  were  greatly 
damaged  and  injured,  to  the  damage  of  the  plaintiffs  in  the  sum 
of  $1,500,"  etc.  Such  allegations  were  certainly  ample  to  war- 
rant admission  of  proof  of  matters  therein  alleged. 

The  evidence  shows  that  the  plaintiffs  had  for  years  been  in 
the  business  of  raising  horses  upon  the  range,  and  selling  such 
horses.  No  question  could  possibly  be  raised  as  to  their  compe- 
tency to  testify  to  value  of  horses,  both  when  injured  and  un- 
injured. The  plaintiffs  were  witnesses,  and  each  one  was  asked 
the  amount  said  horses  were  damaged.  Such  question  was  ob- 
jected to  upon  the  ground  that  it  called  for  a  conclusion,  and  not 
for  a  statement  of  the  facts.  In  each  case  the  evidence  had  already 
shown  the  manner  in  which  the  witness  claimed  the  horses  had 
been  misused,  and  the  first  witness,  in  answering  said  question, 
not  only  stated  the  amount  of  damage  per  head,  but  stated  the 
condition  of  the  horses  after  such  claimed  misuse.  The  objections 
were  overruled,  and  such  rulings  were  clearly  correct,  unless,  as 
claimed  by  the  defense,  it  was  not  competent  for  the  plaintiffs  to 
give  their  opinions  regarding  the  amount  of  damages  they  had 
sustained.  Appellant  cites  17  Cyc.  49,  and  the  case  of  Tenney  v. 
Rapid  City,  17  S.  D.  283,  96  N.  W.  96.  A  mere  glance  at  these 
authorities  is  sufficient  to  show  that  they  have  no  application  to 
this  case,  which  comes  under  the  class  of  cases  referred  to  in  17 
Cyc.  53,  in  which  the  opinion  is  received,  being  those  cases 
wherein  the  witness  would  be  qualified  to  give  the  value  of  the 
property  both  before  and  after  the  damage,  and,  as  said  in  Cyc, 
''an  estimate  of  damage  is  merely  a  short  way  of  stating  a  differ- 
ence in  the  value  of  property."  Laird  v.  Snyder,  59  Mich.  404, 
26  N.  W.  654;  Coyle  v.  Baum,  3  Okl.  695,  41  Pac.  389;  Missouri, 
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K.  &  T.  Ry.  Co.  V.  Hall,  32  C.  C.  A.  146,  87  Fed.  170.  The 
proposition  of  law  herein  involved  was  recognized  by  this  court 
in  the  case  of  Schuler  v.  Board  of  Supervisors,  12  S.  D.  460,  81 
X.  W.  890. 

The  judgment  and  order  appealed  from  are  affirmed. 


WILSON  V.  WILSOX. 


While  the  court's  findings  are  usually  prepared  by  the  pre- 
vailing party,  it  is  wholly  a  matter  for  the  trial  court's  discretion  as 
to  whether  such  party  or  the  unsuccessful  party  prepares  them. 

Where  appellant  did  not  appeal  from  that  part  of  the  judgment 
which  might  have  been  affected  by  a  finding,  of  the  failure  to  make 
which  he  complains,  the  Supreme  Court  will  not  consider  the  fail- 
ure to  make  such   finding. 

(Opinion  filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  James  A.  Wilson  against  Keturah  Wilson,  in  which 
defendant  filed  a  counterclaim.  From  a  part  of  the  judgment  for 
her  upon  the  counterclaim,  defendant  appeals.     Affirmed. 

IVood  &  Edzvards,  for  appellant.  Boyd  &  Soule,  for  re- 
spondent. 

McCOY,  J.  Plaintiff  brought  this  suit  in  the  circuit  court 
for  the  purpose  of  obtaining  a  divorce  from  defendant,  alleging 
abandonment  and  cruel  and  inhuman  treatment  on  the  part  of 
defendant.  Defendant  answered,  denying  the  allegations,  of  the 
complaint,  and  also,  by  way  of  counterclaim,  alleging  cruel  and 
inhuman  treatment  on  the  part  of  plaintiff.  Defendant  did  not 
demand  a  divorce  from  plaintiff  in  her  answer,  but  demanded 
separate  maintenance  and  that  plaintiff's  complaint  be  dismissed 
upon  the  merits.  Upon  the  trial  of  the  case  the  court  found  and 
rendered  judgment  that  plaintiff  was  not  entitled  to  a  divorce, 
and  also  found  and  rendered  judgment .  that  the  plaintiff  pay  to 
defendant  the  sum  of  $250  in  full  settlement  for  all  claims  of  de- 
fendant upon  plaintiff  for  means  of  support. 

The  defendant  appeals  from  a  portion  only  of  said  judgment: 
First,  from  that  portion  of  the  judgment  decreeing  that  def end- 
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ant's  interest  in  and  to  the  Lawrence  county  land,  being  situated 
in  section  i,  township  2,  range  5  east  B.  H.  M.,  is  determined  to 
be  according  to  the  terms  of  a  certain  written  deed  made  by 
plaintiff  to  defendant,  bearing  date  September  11,  1900;  and, 
second,  from  that  part  of  the  judgment  decreeing  that  plaintiff 
pay  to  defendant  the  sum  of  $250  in  full  settlement  and  payment 
for  the  future  separate  support  and  maintenance  of  defendant 
during  her  lifetime. 

Defendant  has  made  many  assignments  of  error,  alleging  in- 
sufficiency of  the  evidence  to  justify  the  findings  of  the  court.  It 
will  serve  no  useful  purpose  to  set  out  the  evidence  preserved  in 
the  record,  but  suffice  to  say  that  we  are  of  the  opinion  that  the 
findings  of  the  trial  court  are  in  all  things  fully  warranted  and 
supported  by  the  evidence. 

Defendant  makes  some  contention  that  the  findings  of '  fact 
adopted  by  the  trial  court  were  prepared  by  the  plaintiff's  attor- 
ney, and  not  by  the  attorneys  for  the  defendant.  While  it  is  the 
usual  practice  for  the  prevailing  party  to  prepare  the  findings,  still 
we  know  of  no  arbitrary  rule  requiring  the  same,  and  it  is  a 
matter  wholly  within  the  discretion  of  the  trial  court  as  to  which 
attorney  shall  prepare  the  findings. 

Defendant  also  complains  that  no  findings  at  all  were  made 
by  the  trial  court  upon  certain  issues;  but,  as  the  defendant  has 
not  appealed  from  that  portion  of  the  judgment  which  might  be 
affected  by  the  findings,  the  lack  of  which  are  complained  of, 
there  is  nothing  for  this  court  to  consider  in  relation  thereto. 

The  judgment  of  the  circuit  court  is  affirmed. 


STATE  V.  JACOBS. 

In  a  prosecution  for  murder,  where  the  evidence  showed  that 
the  fatal  shot  was  fired  either  by  the  deceased  herself  or  by  the 
defendant  at  close  range,  evidence  of  experiments  and  expert  testi- 
mony on  behalf  of  the  state  to  show  that  the  distance  of  the  revolver 
was  between  light  contact  and  one-fourth  inch  from  the  clothing 
was  immaterial. 

The  erroneous  admission  on  behalf  of  the  state  of  immaterial 
evidence  of  experiments  and  expert  testimony  to  show  the  distance 
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of    the    revolver    from    breast    of    deceased    was    prejudicial    to    ac- 
cused. 

In  a  prosecution  for  murder,  the  refusal  of  an  instruction  that 
it  is  uo  part  of  the  jury's  duty  to  determine  how  the  fatal  shot 
was  fired,  unless  they  find  beyond  a  reasonable  doubt  that  it  was 
fired  by  the  defendant,  since  it  is  not  the  duty  of  the  defendant 
to  explain  how  the  shot  was  fired,  and  the  giving  of  an  instruction 
that,  If  the  jury  are  able  reasonably  to  account  for  the  death  of 
deceased  on  some  other  theory  than  that  of  the  guilt  of  the  de- 
fendant, the  jury  should  find  the  defendant  not  guilty,  was  errone- 
ous as  requiring  the  jury  to  account  for  the  death  of  deceased  on 
some  other  theory  than  that  of  defendant's  guilt  in  order  to  acquit. 

(Opinion  filed,  October   4,   1910.) 

CORSON,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Meade  County.  Hon.  Josi^ph  \V. 
JoNits,  Judge. 

Oscar  Jacobs  was  convicted  of  murder,  and  appeals.  Re- 
versed, and  new  trial  ordered. 

Harry  P.  Atwater  and  Scars  &  Potter,  for  appellant.  S.  W. 
Clark,  Atty.  Gen.,  C.  Z).  Sterling,  Asst.  Atty.  Gen.,  and  John  T. 
Milck,  for  the  State. 

HANEY,  J.  The  defendant  in  this  action,  having  been  con- 
victed of  murder  and  sentenced  to  imprisonment  for  life,  re- 
moved the  record  of  such  conviction  to  this  court  for  review  by 
an  appeal  from  the  judgment  of  the  circuit  court  and  its  order 
refusing  a  new  trial. 

On  Monday,  January  i8,  1909,  at  Sturgis,  in  Meade  county, 
Elba  Roberts,  a  young  woman  with  whom  the  accused  had  been 
acquainted  for  three  or  four  years,  died  ins-tantaneously  from  the 
effects  of  a  gunshot  wound  "located  to  the  left  of  the  meridian 
line  of  the  body  about  one  inch" ;  a  revolver  bullet  having  en- 
tered between  the  third  and  fourth  ribs,  "pierced  the  pericardium 
and  upper  part  of  the  right  ventricle,  the  base  of  the  pulmonary 
artery,"  and  imbedded  itself  in  the  tissue  in  front  of  the  vertebra, 
about  an  inch  above  and  one  inch  to  the  right  of  the  point  of 
entrance.  In  the  opinion  of  the  physician  who  performed  the 
autopsy  "the  distance  traveled  by  the  bullet  was  between  four  and 
five  inches,  and  in  traveling  that  distance  it  went  up  one  inch  and 
inward  one  inch/' 
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Mrs.  Bertha  White,  sworn  on  behalf  of  the  state,  testified  as 
follows :  "I  am  the  wife  of  John  White.  Miss  Elba  Roberts  lived 
with  ftie  some  time  in  the  month  of  January  last'.  Am  acquainted 
with  the  defendant.  He  visited  Elba  Roberts  while  she  was  at  my 
place.  I  could  not  state  the  exact  days.  I  know  he  saw  her 
Saturday  ^evening  and  Monday  morning.  He  was  over  there  some 
time  before  that — I  cannot  tell  the  exact  number — maybe  four  or 
five  times.  He  went  out  with  her  in  the  evening.  On  Monday, 
the  i8th  day  of  January,  he  came  into  my  store,  I  -should  say,  9 
o'clock  in  the  morning,  and  I  think  he  visited  her  between  3  and 
half  past  3  again  that  day.  Miss  Roberts  was  washing  clothes. 
My  husband,  John  White,  and  myself  were  in  the  back  room  of 
the  store,  just  about  over  here  near  the  point  marked  sewing 
machine  on  the  map.  My  husband  was  lying  on  the  couch.  Miss 
Roberts  was  sitting  in  the  rocking  chair  just  about  here.  While 
we  were  sitting  there  Miss  Roberts  came  in  and  sat  down  in  that 
rocking  chair  and  began  to  sing.  She  came  in  from  the  kitchen 
from  having  washed  the  dishes.  My  husband  asked  me  to  hand 
him  the  guitar,  and  he  began  to  chord,  and  she  sang  several 
songs,  and  she  continued  to  sing  until  Mr.  Jacobs  came  into  the 
store.  Then  she  got  up  and  went  into  the  store  and  closed 
the  door.  This  was  about  a  quarter  past  8  in  the  evening. 
She  staid  in  there  with  the  door  closed.  .  My  husband  and 
I  remained  where  we  were,  talking  for  some  time,  and  after 
three-quarters  of  an  hour,  or  an  hour  probably,  I  heard  a  scream 
and  a  shot,  and  could  not  say  hardly  which  first.  I  got  up  to  go 
into  the  store,  following  my  husband.  I  saw  Miss  Roberts  lying 
on  the  floor.  I  came  in  through  this  door  and  just  went  diagon- 
ally and  saw  Miss  Roberts  lying  right  here  this  side  of  the  store. 
The  defendant  was  standing  right  by  her  feet.  He  was  standing 
up.  Probably  he  was  bent  over  just  a  little  bit.  I  said,  *We  must 
telephone  for  a  doctor.'  He  said  after  a  little  while — ^he  asked: 
'Where  is  that  gun?  I  might  as  well  kill  myself.'  I  said,  'Stay 
where  you  are.'  He  made  another  statement  similar  to  that,  and 
I  asked  him  to  unlace  her  shoes.  Just  after  that  Mr.  Dobbins 
came  in.     These  squares  marked  boxes  on  the  plat  were  empty 
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millinery  boxes  about  four  feet  high  and  about  square.  The  open- 
ing was  towards  this  counter.  It  was  closed  on  top  and  open  on 
one  side  to  take  the  other  small  boxes  out  of  them." 

On  cross-examination  witness  continued :  **I  think  the  defend- 
ant had  visited  Miss  Roberts  about  four  times,  including  this 
night  in  question.  I  would  not  say  for  sure.  I  never  heard  any 
quarreling  at  any  time  that  I  know  of.  I  did  not  hear  any  on  this 
night  in  question.  I  was  sitting  about  as  far  from  the  place  where 
I  found  Miss  Roberts  lying,  as  that  distance  from  here  over  the 
wall.  There  was  a  board  partition  between  the  room  where  I 
and  my  husband  were  and  where  Elba  and  the  defendant  were.  It 
is  papered  on  both  sides,  a  fairly  good  partition,  but  not  plastered. 
I  do  not  know  whether  I  could  have  heard  them  if  they  had  been 
quarreling  in  the  other  room.  I  heard  no  indications  of  a  quarrel 
on  this  night.  The  defendant  was  hollering  for  help  when  I  came 
into  this  room.  He  said,  'Some  one  come  in  here!'  or  something 
to  that  effect.  I  asked  him  to  take  off  Miss  Roberts'  shoes,  and 
he  did  so.  I  do  not  remember  that  he  made  any  exclamation  from 
which  I  could  get  an  idea  of  what  his  feelings  were.  Do  not 
remember  that  he  said,  Toor  kid,'  or  'Poor  girl.'  Do  not  think  I 
heard  him  say  anything.  When  I  came  in  he  stood  there.  I  went 
to  the  telephone  first  thing  and  telephoned  for  the  doctor.  I  could 
not  say  that  I  paid  any  special  attention  to  how  he  did  act.  I 
told  you  that  he  asked  for  the  gun  and  said  he  might  as  well 
shoot  himself.  He  said  something  to  that  effect  (I  could  not  say 
the  exact  words)  ;  that  they  might  kill  him  for  this  (I  could  not 
say  positively  the  exact  words).  He  mumbled  something  after- 
wards to  the  effect,  They  might  kill  me  for  this.'  When  he  said, 
*I  might  as  well  kill  myself,'  I  told  him,  *I  thought  things  were 
bad  enough  as  they  were.'  He  took  off  her  shoes — made  no  effort 
to  run  away.  Made  no  show  or  demonstration  of  any  kind.  I 
noticed  a  box  of  candy  in  the  room  where  they  were.  The  cover 
was  off.  It  was  not  quite  full.  It  was  standing  on  the  stove  in 
the  room  where  the  hats  were  and  one  side  of  the  counter  from 
where  the  body  was  lying.  The  box  of  candy  was,  with  .reference 
to  the  place  marked  'revolver,'  on  the  floor — I  cannot  tell  you  how 
far  it  would  be.     From  the  door  or  entrance  of  the  room,  this  box 
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of  candy  was  24  or  25  feet.  There  were  some  chairs  near  this 
stove,  a  couple  of  chairs  near  where  this  box  of  candy  was.  I 
testified  before  the  coroner's  inquest.  If  I  testified  before  the 
CQroner's  inquest  that  Oscar  said,  1  don't  know  why  she  killed 
herself,'  I  presume  that  might  have  slipped  my  mind.  If  I  did 
say  so  then,  I  probably  had  it  in  my  mind  then.  I  will  not  say 
positively  that  I  did  not  so  state.  I  do  not  remember  of  testifying 
to  that.  I  do  not  remember  whether  he  made  such  a  statement. 
I  heard  a  scream  and  the  report  of  a  gun,  and  I  could  not  say 
which  first.  That-  is  the  testimony  that  I  gave  at  that  time.  The 
defendant  said,  'Somebody  come  in  here!'  in  a  medium  tone  of 
voice,  loud  enough  so  that  we  could  hear  him.  I  heard  him  make 
the  request  before  I  came  into  the  room.  It  was  immediately 
after  the  report  of  the  revolver.  It  was  very  soon  after  that,  and 
I  and  my  husband  did  go  in.  This  written  statement  now  read  to 
me  of  my  testimony  before  the  coroner's  jury,  'I  wanted  to  know 
what  is  the  matter;'  he  says,  *Elba  has  killed  herself;'  and  he 
says,  'I  don't  know  why  she  killed  herself,'  I  think  is  correct." 

John  F.  White,  the  former  witness'  husband,  testified  to 
•substantially  the  same  facts. 

At  the  time  of  Miss  Roberts'  death  the  accused  was  24  years 
of  age.  He  had  resided  with  his  parents  on  a  farm  in  this  state 
from  1892  to  1905,  when  he  made  settlement  on  a  government 
homestead  in  North  Dakota,  where  he  resided  until  the  latter  part 
of  December,  1908,  when  he  went  to  Sturgis.  He  possessed  a 
common  school  education.  "His  general  reputation  for  peace  and 
quietude"  in  the  neighborhoods  where  he  had  resided  was  good. 
As  a  witness  on  his  own  behalf  he  testified  fully  as  to  his  rela- 
tions with  the  deceased  and  as  to  what  occurred  from  the  time 
he  called  upon  her  Monday  evening  until  he  was  taken  into  cus- 
tody. Having  stated  that  he  met  her  as  she  returned  from  closing 
the  window  blinds,  his  account  of  the  fatal  affair  was  as  follows : 
"She  put  her  hands  up  and  tapped  me  on  the  side  of  the  face,  and 
says,  *I  am  going  to  fleece  your  pockets.'  She  had  done  that  be- 
fore. She  put  her  hands  in  my  outside  pocket  first  and  then 
started  to  put  her  hand  in  my  inside  pocket — her  right  hand.     I 
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said,  *No,  not  in  there.'  She  says,  *Yes,  let  me  look  in  there.'  I 
did  not  resist,  and  she  put  her  hand  in  my  pocket — her  right 
hand — and  pulled  the  gun  out  like  that.  She  went  through  my 
outside  pockets  first  and  then  held  my  coat  with  her  left  hand  and 
was  going  into  this  pocket  with  her  right  hand.  I  said,  'No,  not 
in  there.'  And  she  says,  *Yes.'  She  hung  onto  my  coat  with 
her  left  hand,  taking  out  the  gun  with  her  right  hand.  It  was 
quite  dark  there.  I  did  not  notice  particularly.  Soon  the  gun 
was  discharged.  I  heard  the  report.  I  do  not  know  how  it  hap- 
pened. She  fell  towards  me.  I  grabbed  her  in  my  arms  and 
hollered  for  help  right  instantly  after  the  discharge  was  made.  I 
yelled:  'Oh!  Good  God!  Come  in  here  quick!'  I  repeated  that 
a  couple  of  times.  At  the  same  time  I  carried  her  around  to  the 
light  to  see  how  badly  she  was  hurt.  It  was  not  light  there  for 
the  reason  that  there  was  a  counter  about  five  feet  high  kept  the 
light  from  shining  over  her.  ^I  carried  her  around  the  big  show- 
case and  laid  her  down  there.  I  cannot  tell  exactly  how  she  held 
the  revolver,  its  being  dark  at  the  time.  That  was  my  usual  way 
of  carrying  the  revolver  in  my  pocket.  She  had  taken  it  out  of 
my  pocket  once  before.  Mr.  Boggess  gave  me  this  revolver  in 
North  Dakota.  I  had  it,  I  think,  about  three  months  before  I 
came  to  Sturgis.  I  sometimes  took  it  out  in  the  field  where  I  was 
working  to  shoot  gophers  and  things  running  around  the  prairie 
where  I  was  working.  When  I  left  Steele  to  come  here  with  the 
intention  of  not  going  back,  I  brought  everything  in  my  posses- 
sion that  amounted  to  anything  with  me.  And  in  doing  that 
I  put  the  gun  in  my  pocket.  I  had  never  carried  a  revolver 
before  and  was  not  in  the  habit  of  carrying  a  revolver.  Would 
not  have  carried  this  revolver  at  this  time  but  for  the  fact  I  did 
not  expect  to  go  back  to  Steele.  I  had  laid  Miss  Roberts  down 
before  any  one  came  into  the  room." 

Numerous  letters  constituting  the  correspondence  between  the 
deceased  and  the  accused  were  received  in  evidence,  which  tended 
to  'show  the  existence  of  a  warm  feeling  of  friendship  between  the 
writers,  but  which  did  not  show  the  existence  of  a  contract  of 
marriage  or  in  any  way  refer  to  a  promise  of  marriage  or  an 
expected  marriage  between  the  parties.     One  witness  on  behalf  of 
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the  state  testified  to  a  conversation  with  the  accused  on  January  12, 
1909,  when  he  was  returning  to  Sturgis  after  a  visit  wath  Miss 
Roberts'  parents,  wherein  he  said:  "He  wanted  to  come  to  town 
to  see  the  kid  (meaning  the  deceased);  that  they  were  engaged; 
that  their  first  engagement  had  expired  and  the  second  w^as  draw- 
ing nigh" ;  that  "he  wanted  to  see  the  kid" ;  and  "that  if  she  did 
not  marry  him  she  should  not  marry  anybody  else."  Another 
witness  on  behalf  of  the  state  testified  to  statements  made  by  the 
accused  to  the  eflfect  that  he  was  going  with  a  girl  at  the  millinery 
store ;  that  they  had  "a  fuss" ;  that  he  did  not  think  they  w-ere  en- 
gaged; that  he  did  not  care  much  about  her;  that  he  had  thought 
'  he  loved  her  but  did  not  think  so  then ;  that  he  liked  her  parents 
real  well  and  did  not  w^ant  to  break  it  up  himself;  that  he  would 
rather  let  her  do  the  breaking  of  the  engagement;  that  he  men- 
tioned the  name  of  a  party  who  he  said  was  trying  to  cut  him 
out ;  and  that  he  was  not  going  away  until  he  had  convinced  -such 
party  that  he  was  not  cutting  him  out.  The  deceased  was  "right 
handed,"  and  there  was  evidence  tending  to  prove  the  presence  of 
powder  stains  or  burns  on  her  right  hand  and  body.  Evidently 
her  death  was  either  accidental,  self-inflicted,  or  the  willful  act  of 
the  accused.  Whether  any  motive  for  the  alleged  crime  was 
shown;  w^hether  the  evidence  justified  the  conclusion  that  the 
killing,  if  done  by  the  accused,  was  "perpetrated  wath  a  premedi- 
tated design  to  effect  death" ;  or  w^hether  the  entire  evidence  was 
sufficient  to  su'stain  the  verdict — will  not  be  considered.  It  is 
enough  to  observe  that  the  case  was  one  demanding  the  utmost 
care  in  the  introduction  of  evidence  and  the  instruction  of  the  jury. 
Dr.  Albert  H.  Hamilton,  of  Auburn,  N.  Y.,  who  claimed  to 
be  an  "expert  at  autopsies  and  in  cases  of  gunshot  wounds,"  testi- 
fied on  behalf  of  the  state  that  he  had  a  method  by  which  he  could 
determine  the  distance  from  which  the  fatal  bullet  was  fired;  such 
method  consisting  in  the  making  of  targets  of  cloth  -similar  to  the 
clothing  alleged  to  have  been  worn  by  the  deceased,  through  which 
cartridges  found  in  the  possession  of  the  accused  were  discharged 
from  the  revolver  with  which  deceased  was  killed.  Each  experi- 
ment having  been  described  in  detail,  14  of  these  targets  were 
offered  in  evidence,  to  each  of  which  the  defendant  objected  "as 
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incompetent,  immaterial,  and  irrelevant,  and  for  the  reason  that 
the  circumstances  under  which  this  «shot  was  fired,  and  the  material 
into  which  it  was  fired,  differ  from  the  circumstances  under  which 
the  shot  was  fired  that  killed  Elba  Roberts."  The  objection  was 
overruled  and  each  was  received  in  evidence.  Thereupon  the  wit- 
ness was  asked  this  question:  "Take  these  different  exhibits  and 
state  what  you  found  under  the  microscope  on  these  different  ones 
in  comparison  with  what  was  found  on  the  clothing  of  the  de- 
ceased." To  which  question  the  defendant  objected  "as  incompe- 
tent, not  a  proper  subject  for  expert  testimony,  and  for  the  reason 
the  jury  have  no  means  of  examining  imder  a  microscope,  and  for 
the  further  reason  that  the  results  are  as  susceptible  of  being 
ascertained  by  the  jury  as  by  the  witness."  The  objection  was 
overruled,  and  the  witness  proceeded  at  length  to  describe  the 
effect  of  each  shot  upon  the  target  as  compared  with  the  effect 
of  the  fatal  shot  upon  the  deceased's  clothing.  Thereafter  this 
question  was  propounded  by  counsel  for  the  state :  '*  'Assuming 
that  a  young  lady  is  found  dead,  and  upon  examining  her  clothing 
you  found  the  conditions  which  you  have  enumerated  as  found  by 
your  experiments  with  these  different  targets,  and  assuming  that 
her  death  was  the  result  of  a  revolver  shot  from  the  exhibit  intro- 
duced in  evidence,  an  Iver-Johnson  32,  five-inch  barrel,  automatic 
trigger  working  revolver,  and  assuming  the  bullet  entered  her  left 
breast  and  going  through  the  right  ventricle,  pulmonary  arteries, 
and  lodging  in  front  of  a  direct  line  of  the  spinal  column,  and  the 
autopsy  physicians  declaring,  upon  their  examination,  that  the 
bullet  had  not  deflected  in  any  manner,  but  went  straight  to  the 
place  of  lodgment,  and  assuming  that  the  bullet  found  was  a  32- 
caliber  Smith  &  Wesson  cartridge,  and  taking  into  consideration 
an  account  of  diiferent  tests  you  have  performed,  are  you  able 
lo  'State  the  distance  the  muzzle  of  the  revolver  was  held  from  the 
girl  when  the  shot  was  fired,  and  taking  into  consideration  the 
clothing?'  The  witness  answered:  *I  am  able  to  so  state.'  The 
i:ounsel  for  the  state  then  put  the  following  question :  'Please 
state.'  To  which  question  defendant  interposed  the  following  ob- 
jection :  'First,  it  is  not  a  proper  subject  for  expert  testimony ; 
second,  that  all  of  the  conditions  which  are  involved  in  this  case 
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are  not  contained  within  the  hypothetical  question;  third,  that  it 
is  purely  a  guess;  that  it  is  the  matter  for  the  jury  to  determine; 
that  it  is  invading  the  province  of  the  jury ;  that  it  is  a  conclusion 
which  the  jury  can  draw  from  all  the  evidence  as  well  as  the 
witness;  and  that  it  is  therefore  incompetent  and  improper.' 
Which  objection  was  overruled  by  the  court,  and  the  witness  gave 
the  following  answer:  'The  distance  the  revolver  was  held  from 
the  breast  was  between  light  contact  and  one-fourth  inch  from  the 
clothing/ "  In  making  these  experiments  the  revolver  was  held 
at  distances  from  the  target,  varying  from  slight  contact  to  eight 
inches;  in  some  the  clothing  composing  the  target  or  portions  of 
it  was  "breathed  through  where  the  bullet  hole  would  be,"  and  in 
some  the  target  was  ''placed  over  a  piece  of  meat."  The  condi- 
tions were  not  the  same  in  any  two  of  them.  Two-thirds  of  the 
evidence  relied  upon  by  the  state  to  secure  a  conviction  came  from 
this  expert,  consisting  of  his  opinions,  his  experiments,  and  his 
examinations. 

As  the  object  of  all  evidence  is  the  ascertainment  of  the  truth 
with  reference  to  the  existence  or  nonexistence  of  the  facts  in 
controversy,  the  criterion  for  the  admissibility  of  evidence  of  ex- 
pel iments  has  always  been  sought  in  answer  to  the  question:  Will 
such  evidence  tend  to  enlighten  the  jury  and  enable  them  more 
intelligently  to  consider  the  issues  presented?  12  Am.  &  Eng. 
Ency.  Law,  399.  When  such  evidence,  if  admitted,  would  neither 
tend  to  establish  nor  disprove  any  material  issue,  it  should  be 
excluded.  Libby  v.  Scherman,  146  III.  540,  34  N.  E.  801,  37  Am. 
St.  Rep.  191 ;  Ulrich  v.  People,  39  Mich.  245 ;  State  v.  Lindoen,  87 
Iowa,  702,  54  N.  W.  1075.  The  evidence  under  discussion  did 
not  tend  in  the  slightest  degree  to  establish  any  material  fact ;  it 
did  not  contradict  any  statement  made  by  the  accused  out  of  court, 
nor  any  testimony  offered  by  the  defense.  If  entitled  to  any 
weight  whatever,  it  merely  tended  to  prove  that  the  revolver, 
when  discharged,  was  held  between  'slight  contact  and  one-fourth 
of  an  inch  from  the  clothing  of  the  deceased — a  fact  entirely 
consistent  with  the  theory  of  accident,  entirely  consistent  with  the 
theory  of  the  defense.     It  did  not  tend  in  the  slightest  degree  to 
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prove  that  the  fatal  shot  was  fired  by  the  accused,  either  inten- 
tionally or  accidentally.  Had  evidence  of  experiments,  tending  to 
show  that  the  revolver  was  held  so  far  from  the  body  of  the 
deceased  as  to  render  the  story  of  the  accused  impossible  or  even 
improbable,  been  introduced,  an  entirely  different  question  would 
be  involved.  Here  the  state's  evidence  as  to  powder  marks  on 
the  hand  and  body  of  the  deceased,  the  statements  of  the  accused 
out  of  court,  and  his  statements  on  the  witness  stand,  all  tended 
to  show  that  the  revolver  was  near  the  deceased  when  it  was 
discharged.  Hence  all  of  this  experimental  evidence  was  wholly 
immaterial.  It  could  not  have  tended  to  enlighten  the  jury  or 
enable  them  more  intelligently  to  consider  whether  the  shot  was 
fired  by  the  accused  or  by  the  deceased.  The  state  was  attempting 
to  prove  that  the  fatal  shot  was  fired  by  the  accused  with  intent 
to  kill.  None  of  Dr.  Hamilton's  evidence  tended  to  establish  that 
fact.  All  of  it  w^s  immaterial  and  should  have  been  excluded. 
Undoubtedly,  there  are  numerous  cases  in  which  the  introduction 
of  immaterial  evidence  does  not  constitute  reversible  error  because 
it  affirmatively  appears  that  its  admission  could  not  have  been 
prejudicial.  This,  however,  is  not  such  a  case.  The  evidence  of 
these  experiments,  offered  as  it  was  by  the  state  for  the  apparent 
purpose  of  proving  defendant's  guilt,  and  coming  as  it  did  from 
an  expensive  expert  of  national  reputation,  could  have  had  no 
other  effect  upon  the  mind  of  an  ordinary  juror  than  to  produce 
an  impression  unfavorable  to  the  accused,  notwithstanding  the 
ultimate  conclusion  of  the  witnesjs  was  entirely  consistent  with  the 
theory  of  innocence.  This  is  so,  because  "there  is  a  natural  tend- 
ency to  infer  from  the  mere  production  of  any  material  object, 
and  without  further  evidence,  the  truth  of  all  that  is  predicated 
of  it."  2  Wigmore  on  Evidence,  1157.  I^»  i"  contemplation  of 
these  elaborate  experiments,  the  immateriality  of  the  expert's 
conclusion  as  to  the  distance  of  the  revolver  was  not  observed  by 
the  learned  counsel  for  the  'state  or  the  learned  circuit  judge,  it 
hardly  would  be  reasonable  to  assume  that  it  was  observed  by  the 
jury.  The  admission  of  this  evidence,  under  the  circumstances, 
was  reversible  error. 
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This  requested  instruction  was  refused:  "(9)  The  jury  are 
instructed  that  it  is  no  part  of  their  duty  to  determine  how  the 
shot  was  fired  that  killed  Elba  Roberts,  unless  you  find  beyond 
reasonable  doubt  from  the  evidence  that  it  was  fired  by  the  de- 
fendant. That  is,  unless  you  find  beyond  a  reasonable  doubt  from 
the  evidence  that  the  defendant  firexl  the  deadly  shot,  then  it  is 
not  your  province  to  go  further  and  determine  how  the  shot  was 
fired,  because  it  is  not  the  duty  of  the  defendant  to  explain  how 
the  shot  was  fired.''  And  this  given  by  the  courf  on  its  own  mo- 
tion :  "If  in  this  ca;se,  assuming  all  the  facts  to  be  proven  which  the 
evidence  tends  to  prove,  yet  if  the  jury  are  able  reasonably  to 
account  for  the  death  of  Elba  Roberts  upon  some  other  theory 
than  that  of  the  guilt  of  the  defendant — that  is,  if  the  jury  are 
able  to  account  for  the  death  of  the  said  Elba  Roberts  as  having 
occurred  through  some  other  agency  than  that  of  the  defendant — 
then  the  j.ury  should  find  the  defendant  not  guilty."  The  re- 
quested instruction  should  not  have  been  refused.  And  the  one 
given  was  erroneous.  The  latter  clearly  conveyed  the  impression 
that  it  was  the  duty  of  the  jury  to  convict  unless  they  were  able 
reasonably  to  account  for  the  death  of  the  deceased  upon  some 
theory  other  than  that  of  defendant's  guilt.  In  other  words,  if 
they  were  in  doubt  as  to  whether  she  intentionally  or  accidentally 
killed  herself,  the>'  should  convict.  An  erroneous  process  of 
reasoning  was  thus  suggested.  The  accused  vVas  not  required  to 
satisfy  the  jury  that  the  deceased  killed  herself,  either  accidentally 
or  intentionally.  It  was  for  the  state  to  prove  to  the  satisfaction 
of  the  jury  beyond  reasonable  doubt  that  her  death  was  caused 
by  the  intentional  act  of  the  accused.  In  the  peculiar  circum- 
stances of  this  case,  the  distinction  between  the  instruction  re- 
quested by  the  defendant  and  the  one  given  by  the  court  is  of  the 
utmost  importance — one  that  should  be  observed  if  the  cause  be 
again  tried. 

Improper  conduct  on  the  part  of  the  state's  attorney  in  his 
argument  to  the  jury  is  assigned  as  error.  As  the  cause  must  be 
rfjversed,   the  assignment  need  not   be  considered.     It   should   be 
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observed,  however,  that  prosecuting  officers  too  often  allow  their 
zeal  to  lead  them  beyond  the  limits  of  legitimate  argument;  that 
usually  such  conduct  either  creates  prejudice  in  favor  of  the 
accused  or  results  in  a  record  of  conviction  subject  to  reversal; 
and  that  it  is  the  duty  of  this  court  to  insist  upon  fair  and  honor- 
able methods  in  the  prosecutic«i  of  criminal  actions. 

Other  assignments  of  error  not  likely  to  arise  upon  a  retrial 
of  the  cause  will  not  be  considered.     • 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 

CORSON,  J.,  dissents. 


VAN  CISE  V.  PRATT. 

Defendant  could  not  on  appeal  complain  of  the  court's  com- 
pelling him  to  submit  to  a  decree  without  being  allowed  to  offer 
any  evidence  in  his  behalf,  where  the  record  disclosed  no  offer 
of  evidence  on  his  part  or  exception  to  any  ruling  of  the  trial  court 
relating  to  the  introduction  or  rejection  of  evidence. 

On  appeal  in  a  partition  action  defendant  could  not  complain 
where,  though  the  complaint  and  amended  reply  did  not  follow 
the  forms  usually  employed  in  partition  actions,  they  contained  all 
the  allegations  essential  to  such  an  action,  and  the  relief  granted 
did    not    differ   substantially    from    that    demanded    by    plaintiff. 

In  an  action  for  partition  of  land  wherein  plaintiff  held  a 
certain  interest  individually  and  also  an  interest  for  one  of  defend- 
ants in  trust  to  secure  an  indebtedness  to  a  third  party,  such  de- 
fendant could  not  complain  of  a  decree  ordering  a  sale  and  giving 
plaintiff  priority  in  distribution  of  the  proceeds,  instead  of  applying 
them  pro  rata  among  the  owners  of  the  property,  where  defendant's 
rights  to  his  share  were  properly  protected. 

(Opinion  filed,   October,   4,   1910.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Wil- 
liam G.  Rice,  Judge. 

Action  by  Edwin  Van  Cise  against  William  M.  Pratt  and  an- 
other.    From  the  judgment  said  Pratt  appeals.     Affirmed. 

Martin  &  Mason,  for  appellant.  Edwin  l^an  Cise  (Charles 
E.  De  Land,  of  counsel),  for  respondent. 

IIANEY,  J.  Reference  to  the  original  record  in  this  case  i> 
rendered  necessary  by  reason  of  conflicting  abstracts.     So  far  as 
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material  to  the  questions  discussed,  the  contents  of  such  record 
are  as  follows :  A  complaint  wherein  it  is  alleged  in  substance 
that  the  plaintiff  holds  legal  title  to  certain  described  lots  in  the 
city  of  Deadwood,  one-eighth  for  himself,  one-eighth  in  trust  for 
defendant  Wilson  and  six-eighths  in  trust  for  defendant  Pratt 
and  as  security  for  an  indebtedness  owing  from  defendant  Pratt 
to  the  plaintiff's  niece ;  that  such  indebtedness  is  long  past  due ; 
that  defend^jnt  Pratt,  though  often  requested,  has  neglected  to  pay 
the  :same ;  that  the  plaintiff  desires  to  close  out  his  trust,  sell  the 
property  and  properly  apply  the  proceeds;  that  defendant  Wilson 
is  willing  that  this  be  done;  that  plaintiff  has  been  unable  to 
secure  the  assent  of  defendant  Pratt  to  such  sale;  and  wherein  the 
plaintiff  demands  a  decree  directing  either  a  public  or  private  sale 
of  the  property  on  such  notice  and  terms' as  may  be  deemed  proper 
and  such  other  and  further  relief  as  may  be  just  and  equitable.  A 
separate  answer  wherein  it  is  admitted  by  the  defendant  Pratt 
that  the  plaintiff  holds  the  legal  title  to  the  premises  described  in 
the  complaint,  an  undivided  one-eighth  interest  therein  for  him- 
self, an  undivided  one-eighth  interest  therein  in  trust  for  defend- 
ant Wilson,  and  an  undivided  six-eighths  interest  in  trust  for  the 
answering  defendant ;  wherein  defendant  Wilson's  willingness  to 
have  the  property  sold  and  every  allegation  of  the  complaint  not 
expres'sly  admitted  is  denied;  wherein  it  is  alleged  as  a  separate 
defense,  in  substance,  that  the  plaintiff,  defendant  Wilson,  and  de- 
fendant Pratt  arc  the  owners  of  the  described  premises,  defendant 
Pratt  being  the  owner  of  an  undivided  six-eighths  interest  held  by 
the  plaintiff  in  trust  for  him,  defendant  Wilson  being  the  owner 
of  an  undivided  one-eighth  interest  held  by  the  plaintiff  in  trust 
for  him,  and  the  plaintiff  being  the  owner  of  an  undivided  one- 
eighth  interest;  that  the  plaintiff  for  many  years  has  been  in 
possession  and  charge  of  the  premises,  receiving  the  rents  and 
profits  thereof,  in  an  ainount  unknown  to  the  answering  defendant, 
but  believed  to  exceed  $2,500,  six-eighths  of  which  belongs  to 
such  defendant;  that  such  rents  and  profits  are  retained  by  the 
plaintiff,  who  refuses  to  pay  over  the  same ;  that  such  premises  can 
be  fairly  an-d  equitably  divided  between  the  owners  thereof;  that 
defendant  Wilson  and  the  answering  defendant  have  agreed  upon 
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a  fair  and  equitable  division  and  partition  thereof,  'subject  to 
plaintiff's  approval,  but  that  the  plaintiff,  after  authorizing  such 
partition,  now  refuses  to  consent  thereto;  that  there  are  no  ftens 
or  incumbrances  upon  the  premises  appearing  of  record;  and  that 
no  person  other  than  the  plaintiff,  defendant  Wilson,  and  the 
answering  defendant  are  interested  in  the  same;  and  wherein  it  is 
demanded  that  a  partition  of  the  property  be  decreed  or,  if  a  parti- 
tion cannot  be  had  without  material  injury  to  the  rights  of  those 
concerned,  that  a  sale  be  ordered  and  the  proceeds  applied  accord- 
ing to  the  alleged  interests  of  the  respective  parties ;  that  the 
plaintiff  be  required  to  account  for  rents  and  profits;  and  that 
such  other  and  further  relief  be  granted  as  may  be  deemed  just 
and  equitable.  A  stipulation  substituting  Mary  E.  Wilson,  exe- 
cutrix of  the  estate  of  defendant  Wilson,  deceased,  as  party  de- 
fendant. A  second  stipulation  substituting  John  H.  Burns,  ad- 
ministrator of  the  estate  of  defendant  Wil'son,  deceased,  as  party 
defendant,  for  and  in  place  of  Mary  E.  Wilson,  executrix,  also 
deceased.  A  decree  dated  March  7,  1907,  which  reads  as  follows : 
"Now  at  this  time  the  foregoing  action  comes  on  to  be  heard,  pur- 
suant to  consent  of  all  parties  thereto,  the  plaintiff  appearing  by 
John  R.  Russell,  his  attorney,  the  defendant,  Mary  E.  Wilson,  as 
executrix  of  the  last  will  and  testament  of  John  R.  Wilson,  de- 
ceased, by  John  H.  Burns,  her  attorney,  and  defendant  William 
M.  Pratt,  by  J.  W.  Fowler,  his  attorney,  and  all  parties  agreeing 
in  open  court  that  plaintiff  holds  the  title  to  the  property  described 
in  the  complaint  as  follows,  to-wit:  One-eighth  interest  in  fee  for 
himself,  one-eighth  interest  in  trust  for  the  late  John  R.  Wilson, 
deceased,  but  as  seairity  for  indebtedness  due  and  owing  from 
him  to  the  plaintiff,  and  the  remaining  three-fourths  interest  in 
trust  for  defendant  William  M.  Pratt,  but  as  security  for  money 
due  and  owing  from  said  Pratt  to  one  Grace  Roberts,  a  niece  of 
plaintiff;  and  further  that  plaintiff  is  entitled  to  have  said  prop- 
erty sold  and  the  proceeds  derived  therefrom  applied  in  fulfill- 
ment and  discharge  of  his  trust:  now,  therefore,  by  consent  of  all 
parties  to  this  action,  it  is  considered,  ordered,  adjudged  and  de- 
creed that  the  plaintiff  may  proceed  to  make  sale  of  said  property 
described  as  lots     *     *     *     ^i-  private  sale,  for  cash  or  half  cash 
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and  balance  on  time,  as  in  plaintiff's  judgment  may  seem  to  the 
best  advantage,  after  a  notice  published  in  the  Deadwood  Pioneer 
Times  for  at  least  thirty  days.  The  notice  shall  provide  that  bids 
be  left  open  at  the  office  of  either  John  R.  Russell,  John  H.  Burns, 
or  James  W.  Fowler,  within  the  thirty  days  or  during  ten  days 
thereafter.  It  is  further  ordered  that  any  bids  received  be 
promptly  communicated  by  either  of  said  persons  to  the  others, 
to  the  end  that  the  best  possible  price  may  be  obtained;  that  after 
all  obtainable  bids  be  received  at  the  expiration  of  said  ten  days 
following  the  advertisement,  either  of  the  parties  to  this  action  may 
be  a  bidder,  and  the  property  may  be  sold  either  in  bulk  or  in 
separate  lots  or  groups  of  lots  as  may  produce  the  best  price,  and 
upon  conclusion  thereof,  that  due  report  be  made  to  this  court  for 
its  action  thereon,  and  award  of  the  proceeds  of  the  sale,  and 
direction  as  to  deed  by  the  trustee,  or  in  case  of  purchase  by  him 
for  such  further  order  or  decree  vesting  the  title  in  him  as  to  the 
court  may  seem  meet  and  proper;  the  sale  so  to  be  consummated 
by  deed  or  by  decree  to  be  absolute  and  not  subject  to  redemption. 
It  is  further  ordered  that  inasmuch  as  the  plaintiff  foregoes  any 
charge  for  his  services  as  trustee,  the  costs  of  this  action  and  of 
the  sale  ordered  by  this  decree,  shall  be  taxed  against  the  defend- 
ant Pratt,  and  deducted  from  any  apportionment  that  may  be 
made  to  him  to  be  credited  upon  his  indebtedness  aforesaid.  It  is 
further  ordered  that  thp  sale  authorized  hereby  to  be  made  by 
plaintiff,  be  advertised  and  made  without  a  certified  copy  of  this 
order  as  his  authority,  but  by  mere  reference  thereto  in  his  ad- 
verti'sement ;  that  he  make  report  to  this  court  w^th  due  diligence 
after  sale,  and  this  cause  stand  continued  until  such  report  for 
final  decree  herein."  A  report  of  sale  signed  and  verified  by  the 
plaintiff,  wherein  it  is  stated  that  notice  of  the  sale  was  published 
as  shown  by  proof  of  publication  attached,  that  no  H^ids  were  re- 
ceived by  either  party  in  interest,  and  wherein  the  plaintiff  on  his 
own  behalf  offers  to  purchase  the  property  for  $1,500,  expressly 
agreeing  to  distribute  the  proceeds  as  directed  by  the  decree.  An 
order  dated  July  22,  1907,  which  is  as  follows :  "This  case  coming 
on  to  be  heard  before  the  court  on  the  report  of  the  plaintiff,  under 
the   decree   of   March   7,    1907,    submitting   his   advertisement   of 
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notice  and  reciting  efforts  to  sell  the  property  described  in  accord- 
ance with  said  decree,  and  that  no  bids  had  been  received,  but 
that  he  would  offer  upon  his  own  behalf  the  sum  of  $1,500  for 
the  whole  of  the  property  described,  and  asking  that  this  bid  might 
be  accepted  and  the  title  to  the  property  be  quieted  and  confirmed 
in  him;  the  plaintiff  now  appearing  in  person,  the  administratoi , 
John  H.  Burns,  appearing  in  person,  and  Norman  T.  Mason,  Esq., 
of  Martin  &  Mason,  appearing  on  behalf  of  defendant  William  M. 
Pratt,  in  opposition  to  the  report  and  application  of  the  plaintiff, 
urging  as  the  grounds  of  such  opix)sition  that  plaintiff  as  a 
trustee  could  not  become  the  purchaser,  and  that  the  decree  was 
erroneous  in  directing  a  sale  without  right  of  redemption  in  Pratt ; 
and  after  hearing  the  argument  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  it  is  ordered  that  the  bid  and  offer  of  plain- 
tiff be  not  accepted,  but  without  any  prejudice  to  him;  and  the 
court  being  satisfied  it  was  error  to  order  a  sale  without  redemp- 
tion, but  plaintiff  calling  the  court's  attention  to  the  fact  that 
defendant  Pratt  in  his  answer  asks  for  partition,  and  that  if  it 
cannot  be  had,  then  for  a  sale  of  the  premises;  now,  therefore,  it 
is  further  ordered  that  the  decree  of  this  court  of  date  Alarch  7, 
1907,  be  and  the  same  is  hereby  vacated  and  set  aside  at  the  cost 
of  the  defendant  Pratt,  to-wit,  $13.30  taxed  in  said  decree,  $5  for 
publishing  notice  of  sale,  and  the  costs  of  the  clerk  for  filing  plain- 
tiff's report  and  filing  and  entering  this  order,  said  costs  to  be 
paid  in  thirty  days  from  this  date.  Also,  that  plaintiff'  may  have 
thirty  days  from  this  date  in  which  to  file  and  serve  an  amended 
reply  to  the  answer  of  the  defendant  Pratt,  and  that  this  case  be 
set  down  for  trial  on  the  merits  on  the  2d  day  of  the  September, 
1907,  term  of  this  court."  An  amended  reply  wherein  it  is  denied 
that  the  defendant  Pratt  owns  an  undivided  six-eighths  interest  in 
the  property;  wherein  it  is  denied  the  property  can  be  fairly  and 
equitably  partitioned;  and  wherein  it  is  alleged  that  title  to  the 
same  came  to  the  plaintiff  from  a  third  party  with  entire  power 
of  control  and  disposition ;  that  the  same  has  at  all  times  been  held 
in  trust  and  as  security  as  alleged  in  the  complaint;  and  that 
plaintiff  has  duly  accounted  for  the  rents  and  profits.  And  the 
following  judgment  from  which  defendant  Pratt  appealed:  "This 


Digitized  by 


Google 


1910.]  VAN  CISB  V.   PRATT.  199 

action  having  come  on  before  the  court  on  July  i,  1907,  on  the 
application  to  confirm  a  sale  made  under  decree  entered  herein  by 
consent  on  March  7,  1907,  and  Messrs.  Martin  &  Mason  then 
appearing  as  attorneys  for  defendant  Pratt,  to  protest  against 
such  confirmation,  and  also  against  the  decree  aforesaid,  and  the 
other  parties,  Edwin  Van  Cise  and  John  H.  Burns  as  adminis- 
trator, etc.,  appearing  in  person,  and  the  court  after  hearing  argu- 
ment and  due  consideration,  having  at  that  time  declined  to  con- 
firm the  sale  and  directed  that  the  decree  theretofore  entered  be 
vacated  and  set  aside,  at  the  costs  of  the  defendant  Pratt,  to-wit: 
$13.30  taxed  in  said  decree  and  $5  for  publishing  notice  of  sale, 
and  the  costs  of  the  clerk  for  filing  plaintiff's  report  and  filing  and 
entering  the  vacating  order,  said  costs  to  be  paid  in  thirty  days 
from  that  date,  to-wit,  in  thirty  days  from  the  22d  day  of  July, 
1907,  when  the  order  was  signed  and  entered  by  the  court,  of 
which  order  said  Pratt's  attorneys  had  due  notice  at  that  time; 
and  the  court  having  further  directed  that  plaintiff  have  thirty 
days  in  which  to  serve  and  file  an  amended  reply  to  the  answer 
of  said  defendant  Pratt,  and  that  this  cause  be  set  down  for  trial 
on  the  merits  on  the  2d  day  of  the  September,  1907,  term  of  this 
court;  and  it  now  appearing  to  this  court,  all  parties  again  ap- 
pearing ?5  before,  that  said  defendant  Pratt  has  failed  and  neg- 
lected to  pay  the  costs  aforesaid,  or  any  part  thereof,  within  the 
time  fixed  by  this  court,  and  that  he  still  fails  and  neglect?s  so  to 
do,  and  that  plaintiff  has  served  and  filed  his  amended  reply,  and 
the  plaintiff  asking  that  said  Pratt  be  declared  in  contempt  of  this 
court  and  be  precluded  from  further  contending  herein  because 
of  his  said  contempt,  and  that  this  cause  be  now  heard  upon  the 
complaint,  answer,  amended  reply,  and  stipulations  on  file  herein, 
and  evidence  to  be  offered  on  behalf  of  the  plaintiff,  it  is  so 
ordered  by  the  court,  and  this  cause  now  coming  on  to  be  heard 
before  the  court  upon  the  complaint,  answer,  amended  reply,  and 
stipulations  on  file  and  evidence  introduced  on  behalf  of  plaintiff, 
and  the  court  having  heard  the  same  and  being  fuly  satisfied  in 
the  premises,  finds  that  the  legal  title  to  the  real  property  de- 
scribed in  the  complaint  *  *  *  is  in  the  plaintiff  Edwin  Van 
Cise,   one-eighth   for  himself   personally,   one-eighth   in   trust   for 
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the  estate  of  John  R.  Wilson,  deceased,  but  as  security  for  in- 
debtedness due  him  from  "said  deceased  and  his  estate,  and  the 
remaining  six-eighths  in  trust  for  defendant,  \\'ilHam  M.  Pratt, 
but  as  security  for  an  indebtedness  due  and  owing  from  said 
Pratt  to  one  GY-ace  Roberts,  a  niece  of  the  plaintiff :  that  said  real 
property  is  so  situated  that  partition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners  and  all  parties  in  interest,  and 
while  the  lots  may  be  offered  separately,  yet  that  a  sale  thereof 
in  bulk  and  as  a  whole  is  for  the  best  interest  of  all  concerned, 
tut  that  this  should  be  had  without  prejudice  to  plaintiff's  rights 
and  liens  upon  said  real  property;  now  therefore,  upon  motion  of 
plaintiff — John  H.  Burns,  as  administrator  with  the  will  annexed 
of  the  estate  of  John  R.  Wilson,  deceased,  assenting  to  said 
motion — it  is  ordered,  considered,  adjudged,  and  decreed,  that  the 
real  property  hereinbefore  described  be  sold  by  John  R.  Jones, 
hereby  appointed  as  single  referee  for  such  purpose,  at  the  court- 
house door,  at  public  auction  to  the  highest  bidder,  upon  notice 
published  in  the  manner  required  for  the  sale  of  real  pro])crty  on 
execution;  that  the  terms  of  such  sale  be  cash,  but  subject  to  the 
trust  and  lien  of  the  plaintiff  as  aforesaid ;  that  any  stranger 
or  either  of  the  parties  to  this  action  may  bid  at  the  sale,  but  if 
any  one  other  than  plaintiff  become  the  purchaser  he  shall  pay  the 
amount  of  his  bid  in  cash;  that  if  plaintiff  become  the  purchaser 
he  need  not  pay  any  cash,  except  the  costs  incurred ;  that  due 
report  of  sale  and  all  his  proceedings  be  promptly  made  to  this 
court  by  said  referee.  That  the  costs  of  this  decree  and  also  of 
the  sale  as  w^ell  as  the  costs  hereinbefore  referred  to,  be  taxed 
against  defendant  William  M.  Pratt,  and  that  on  the  coming  in  of 
said  report,  application  of  the  proceeds  or,  in  case  of  sale  to 
plaintiff,  of  his  credit  or  advances  be  made  as  follows:  First,  to 
the  costs  of  the  action;  second,  costs  of  referee  and  sale;  third, 
one-eighth  of  the  purchase  price  to  plaintiff  personally;  fourth, 
one-eighth  of  the  purchase  price  to  indebtedness  due  from  the 
Wilson  estate  to  plaintiff;  fifth,  six-eighths  of  the  purchase  price, 
less  costs  of  this  action,  costs  of  referee  and  sale,  and  costs  taxed 
in  the  order  of  July  22,  1907,  to  indebtedness  due  from  defendant 
Pratt  to  Grace  Roberts,  such  balance  to  be  held  by  the  plaintiff 
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and  accounted  for  and  credited  in  the  action  now  pending  in  this 
court,  wherein  said  Grace  Roberts  is  plaintiff  and  WilHam  M. 
Pratt  is  defendant ;  and  that  upon  approval  of  said  referee's  report 
by  this  court,  that  he  make  conveyance  to  the  purchaser  as  shall 
be  then  directed  by  this  court.  It  is  further  ordered,  considered, 
and  adjudged  that  plaintiff  have  and  recover  of  and  from  the  de- 
fendant, William  M.  Pratt,  the  costs  of  this  action  taxed  at 
$26.75."  The  original  record  contains  no  bill  of  exceptions  or 
statement  of  the  case. 

Appellant  contends  the  court  erred :  '*  ( i )  In  compelling  the 
defendant  to  submit  to  a  decree  without  being  allowed  to  offer 
any  evidence  in  hi-s  behalf.  (2)  In  entering  judgment  before  and 
without  giving  in  writing  and  filing  with  the  clerk  a  written  de- 
cision or  findings  of  fact  and  conclusions  of  law.  (3)  In  entering 
a  decree  in  partition,  for  the  reason  that  such  decree  does  not 
follow  the  plaintiff's  complaint  or  his  amended  reply  herein  and  is 
not  based  upon  their  allegations.  (4)  In  entering  a  decree  in"  par- 
tition instead  of  a  decree  declaring  plaintiff's  alleged  trust  and 
enforcing  his  alleged  lien  thereon  by  way  of  foreclosure  thereof. 
(S)  In  entering  a  decree  in  partition,  thus  cutting  off  defendant 
Pratt's  right  of  redemption  from  the  alleged  lien  in  plaintiff's 
favor.  (6)  In  entering  the  judgment  of.  February  4,  1908,  liercin, 
for  that  said  judgment  is  not  sustained  by  any  finding  or  fact  or 
conclusion  of  law  made  or  filed  herein,  nor  is  the  same  sn stained 
by  the  recitals  and  statements  of  fact  contained  in  said  judgment. 
(7)  In  giving  plaintiff  priority  in  distribution  of  the  proceeds  of 
the  partition  sale  instead  of  applying  said  proceeds  pro  rata 
among  the  owners  of  the  property." 

Appellant  is  not  in  position  to  urge  his  first  objection.  The 
record  discloses  no  offer  of  evidence  on  his  part  or  exception  to 
any  ruling  of  the  trial  court  relating  to  the  introduction  or  re- 
jection of  evidence.  His  second  objection  is  untenable  because 
the  judgment  appealed  from  contains  findings  on  all  the  material 
issues  of  fact  raised  by  the  pleadings.  The  third  objection  is  not 
tenable.  Though  the  complaint  and  amended  reply  may  not  fol- 
low the  forms  usually  employed  in  partition  actions,  they  contain 
all  the  allegations  essential  to  such  an  action,  and  the  relief  granted 
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did  not  differ  substantially  from  that  demanded  by  the  plaintiff. 
Furthermore,  the  action  was  one  in  equity  to  enforce  a  trust  and 
the  relief  granted  clearly  did  not  exceed  the  authority  of  the  circuit 
court  in  an  action  of  that  nature.  For  reasons  heretofore  stated 
and  because  the  appellant  in  his  separate  answer  demanded  parti- 
tion of  the  property,  his  fourth  and  fifth  objections  are  clearly  un- 
tenable. The  sixth  objection  cannot  be  sustained  for  the  reason, 
as  heretofore  stated,  the  judgment  itself  contains  findings  upon 
every  material  issue  of  fact  presented  by  the  pleadings,  and  the 
court's  disposition  of  the  property  is  entirely  consistent  with  the 
recitals  of  the  judgment.  Nor  should  the  seventh  objection  be 
sustained.  Appellant  is  not  concerned  in  the  disposition  of  the  pro- 
ceeds of  the  property  ordered  to  be  sold  except  as  to  the  share 
of  which  he  is  the  equitable  owner,  subject  to  the  indebtedness 
owing  to  plaintiff's  niece,  and  as  to  such  share  his  rights  are 
properly  protected  by  the  judgment.  Finally,  it  should  be  ob- 
served that  the  only  substantial  controversy  involved  in  this  action 
is  whether  appellant's  share  of  the  property  is  held  in  trust  to 
secure  an  indebtedness  due  to  the  plaintiff's  niece,  as  both  plain- 
tiff* and  defendant  Pratt  prayed  in  their  pleadings  for  a  sale  of 
the  property  if  in  the  judgment  of  the  court  partition  thereof 
should  be  deemed  impracticable.  And  as  the  amount  of  appel- 
lant's indebtedness  is  not  determined  by  the  judgment  appealed 
from,  it  is  difficult  to  di'scover  any  just  cause  for  complaint  on  his 
part. 

The  judgment  of  the  circuit  court  is  affirmed. 


RICHARDSON  v.  CARLIS. 

^  continuance  on  the  ground  of  the  absence  of  a  witness  will 
not  be  granted  where  the  testimony  of  the  witness,  if  obtained, 
would  be  inadmissible. 

A  buyer  of  a  safe,  who  alleges  in  his  answer  in  an  action  for 
the  price,  that  the  safe  was  worthless,  but  also  alleges  that  he  ex- 
pended money  on  it  by  repairing  the  interior  thereof,  and  by 
painting  the  exterior  after  a  fire,  to  make  it  more  salable,  cannot 
urge  total  failure  of  consideration,  but  may  claim  that  though  the 
safe  had  some  value  for  some  purposes,   it  had   absolutely  none   as 
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a  fireproof  safe,  and  that  it  was  purchased  for  the  sole  purpose  of 
protecting  records. 

A  contract  of  sale  of  a  safe  designated  as  a  "fireproof  safe," 
merely  represents  that  the  safe  is  constructed  of  fireproof  ma- 
terial, and  does  not  warrant  it  as  to  the  amount  of  heat  or  dura- 
tion of  exposure  to  heat  which  it  will  resist,  and  an  implied  warranty 
that  the  safe  will  protect  its  contents  against  any  given  exposure 
to  fire  is  unauthorized. 

Under  Code  Civ.  Proc.  §  411,  subd.  5,  providing  for  damages 
when  an  appeal  is  taken  for  delay,  an  appellant  who'  has  no  faith 
in  his  appeal,  but  who  only  desires  delay,  is  subject  to  damages. 

(Opinion  filed,   October  4,   1910.) 

Appeal  from  Circuit  Court,  Meade  County.  Hon.  Wili^iam 
G.  Rice,  Judge. 

Action  by  Louis  D.  Richardson  against  Louis  Carlis.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Wesley  A.  Stewart,  for  appellant. 

It  is  commonly  regarded  as  reversible  error  to  deny  a  con- 
tinuance where  the  application  complies  with  every  requirement 
of  the  law  and  is  not  made  merely  for  delay,  and  the  evidence  is 
material  and  due  diligence  is  shown,  and  the  opposite  party  refrains 
from  making  such  admissions  as  will  obviate  a  continuance.  Lyons 
v.  Stevens,  35  Tex.  439;  9  Cyc.  107;  vol.  4  Ency.  Pleading  and 
Practice,  846;  Stone  v.  C.  M.  &  St.  P.  Ry.,  3  S.  D.  330.  If  the 
only  witness  present  to  testify  to  a  point  is  a  party  in  interest, 
and  the  other  party  contradicts  him,  a  continuance  should  be 
granted  to  bring  in  disinterested  testimony  to  settle  the  dispute. 
9  Cyc.  108;  Maynard  v.  Cleveland,  76  Ga.  52. 

Polk  &  McNenny,  for  respondent. 

It  is  the  duty  of  a  party  to  serve  his  witnesses  in  time  to 
secure  their  presence  at  the  trial,  and  where  he  has  failed  for 
the  reason  that  the  subpoena  was  not  served  in  due  time,  his 
application  for  a  continuance  will  be  denied.  9  Cyc.  116.  The 
words  "fireproof  safe  constitute  a  trade  name,  designating  the 
particular  style  of  safes  as  distinguished  from  burglar  proof 
safes.  Diebold  Safe  &  Lock  Co.  v.  Huston,  39  Pac.  1035,  28 
L.  R.  A.  S3 ;  Chimine  v.  Baker,  75  S.  W.  330 ;  Knox  Fire  Ins.  Co. 
V.  Hird,  23  S.  W.  393;  Wasson  v.  First  Nat'l  Bank  of  Indian- 
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apolis,  107  Ind.  206;  Skades  v.  Herring,  62  Ala.  181.  No  con- 
tinuance will  be  granted  where  the  evidence  of  the  witness,  if 
present,  would  be  incom[>etent.     9  Cyc.  106. 

WHITING,  P.  J.  This  action  was  brought  by  the  plaintiff 
to  recover  upon  a  promissory  note  given  by  the  defendant  to  the 
Gary  Safe  Gompany.  The  complaint  was  in  ordinary  form,  alleg- 
ing the  execution  and  delivery  of  the  note  to  such  company,  that 
'it  had  not  been  paid,  and  that  it  had  been  indorsed,  transferred, 
and  assigned  to  the  plaintiff,  who  was  now  the  owner  thereof.  It 
w-as  not  alleged  that  the  note  was  negotiable,  or  that  the  transfer 
thereof. to  plaintiff  was  prior  to  its  maturity.  The  answer  was  a 
general  denial,  with  further  allegations  to  the  effect  that  said  note 
was  given  under  and  by  virtue  of  the  following  contract:  "Sturgis, 
S.  D.,  August  30th,  1905.  State  of  South  Dakota,  Meade  Gounty. 
Gary  Safe  Co.,  Buffalo,  N.  Y.     Please  send  as  soon  as  convenient, 

one  No.  10  'Fireproof  Safe  ( ),  approximate  size  inside  2^ 

inches  high,  19  inches  wide,  13  inches  deep,  as  per  illustrated  cata- 
logue or  plan  on  back  hereof,  if  any,  necessary  alterations  allowed. 
Ship  via  cheapest  route  to  Sturgis  from  Buft'alo,  N.  Y.,  and  rent 
same  to  undersigned  on  following  terms :  f.  o.  b.  cars  in  Buffalo, 
N.  Y.,  notes  without  interest,  One  Hundred  and  Twenty  and  no- 
100  Dollars,  payable  by  a  note  due  one  year  from  date  of  arrival  of 
•safe.  Gary  Safe  Gompany  to  pay  all  freight  over  $15.00  to  be 
deducted  from  note.  Finish  in  black  and  letter  as  follows  L. 
GARLIS.  Outside  dimensions  of  safe  to  be  48  inches  high,  32 
inches  w-ide  and  25  inches  deep.  It  is  agreed  that  above  sums  are 
to  be  paid  as  rent  for  said  safe.  When  the  full  amount  of  $120.00 
is  paid  you  are  to  give  me  a  bill  of  sale  of  safe.  If  note  is  not 
forwarded  to  you  at  the  expiraition  of  25  days  from  date  of  invoice 
all  rent  shall  become  due  at  the  expiration  of  thirty  days  from 
the  date  of  bill,  and  agree  to  accept  and  pay  draft  of  amount 
mentioned  below,  and  are  not  to  countermand  or  attempt  to  annul 
this  contract.  It  is  agreed  that  the  title  of  said  safe  shall  not  pass 
until  notes  are  paid,  or  safe  paid  for  in  cash,  but  shall  remain  your 
property  until  that  time.  In  default  of  payment  of  said  rent,  you 
or  your  agent  may  take  possession  of  and  remove  said  safe  with- 


Digitized  by 


Google 


1910.]  RICHARDSON  v.  CARLIS.  205 


out  legal  process.  All  claims  for  damages  arising  from  such 
removal  being  hereby  waived.  You  are  to  return  any  payments 
made  for  use  of  safe.  Nothing  but  shipment  or  delivery  constitute 
an  acceptance  of  this  contract.  It  is  also  hereby  expressly  agreed 
and  understood  that  the  foregoing  embodies  all  the  agreements 
made  between  us  in  any  way,  hereby  waiving  all  claims  of  verbal 
or  other  agreements  of  any  nature  not  embodied  in  thi's  con- 
tract. The  receipt  of  a  duplicate  hereof  is  hereby  acknowledged. 
Agents  not  authorized  to  make  collections.  Amount  $120.00. 
Truly  yours,  Louis  Carlis.'*  Defendant  alleged  that,  pursuant  to 
said  contract,  a  safe  was  shipped  to  defendant:  that  the  note  was 
executed,  upon  receipt  of  said  safe,  for  the  $120  less  excess 
freight  paid;  that  by  said  contract  Cary  Safe  Company  was  obli- 
gated and  bound  in  law  to  furnish  defendant  a  fireproof  safe;  that 
the  safe  furnished  was  not  fireproof,  and  was  wholly  worthless 
and  valueless,  in  that  said  safe  afforded  no  fire  protection  to  de- 
fendant's books  and  papers  for  which  protection  said  safe  was 
purchased  and  which .  wa's  well  known  to  Cary  Safe  Company. 
Defendant  then  alleged  the  occurring  of  a  fire  which  destroyed 
his  place  of  business  and  building  where  safe  was  situated;  that 
the  contents  of  the  safe  were  ruined  through  defective  construc- 
tion of  said  safe,  and  the  answer  set  forth  the  particulars  in  which 
it  was  claimed  the  safe  was  defective.  The  answer  further  alleged 
that  the  company  was  notified  of  the  defects  in  the  safe;  that  it 
sent  its  agents  to  adjust  matters  with  defendant ;  that  defendant 
made  an  agreement  with  such  company  through  its  agent,  by 
which,  in  settlement,  the  company  agreed  to  ship  defendant  a  new 
safe  in  Heu  of  the  defective  one,  and  directed  defendant  to  sell 
the  old  one  for  what  it  would  bring;  that  he  exi>ended  money  in 
the  repair  and  painting  of  said  old  safe,  so  that  it  would  sell  to 
better  advantage;  that  the  company  had  violated  its  proinise  and 
neglected  to  ship  the  new  safe;  that,  instead,  it  had  brought  this 
suit  in  the  name  of  one  member  of  its  firm  of  agents  above 
referred  to ;  that  the  consideration  for  said  note  had  wholly  failed ; 
that  the  nominal  plaintiflf  had  paid  no  value  for  said  note;  and 
that,  if  the  same  was  indorsed  to  him,  such  indorsement  was  long 
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after  maturity,  and  with  full  knowledge  of  defendant's  equities  as 
above  set  out.  There  was  no  allegation  of  rescission  or  of  attempt 
to  rescind  the  contract;  neither  was  there  any  plea  of  set-off  or 
counterclaim;  the  sole  defense,  if  any,  pleaded  being  total  wan: 
of  consideration. 

At  the  opening  of  the  trial  term,  and  also  when  cause  was 
reached  for  trial,  the  defendant  moved  the  court  to  continue  the 
trial  of  said  cause.  The  motion  was  overruled,  and  the  cause 
tried,  resulting  in  a  directed  verdict  in  favor  of  plaintiff.  Judg- 
ment was* entered  upon  such  verdict,  and,  a  motion  for  new  trial 
having  been  refused,  the  defendant  has  appealed  to  this  court  from 
the  judgment  and  order  denying  a  new  trial. 

Appellant  assigns  as  error  the  denial  of  the  continuance 
prayed  for.  Respondent  urges  that  the  record  does  not  proj^erly 
bring  this  question  before  us.  Without  passing  upon  this  question 
of  practice,  we  pass  to  a  consideration  of  the  merits  of  the  motion 
for  continuance.  It  is  elementary  that  a  continuance  should  not 
be  granted  when  the  evidence  sought  to  be  obtained  would  for 
any  reason  be  inadmissible.  The  evidence  which  it  was  claimed 
the  absent  witness  would  give  would  have  been  in  relation  to  the 
condition  of  the  safe  after  the  fire,  to  the  manner  in  which  the 
safe  appeared  to  have  been  constructed,  and  to  the  condition  of  the 
contents  of  the  safe.  If  there  had  been  any  warranty,  with 
counterclaim  for  damages  based  thereon,  pleaded,  or  if  there  had 
been  facts  pleaded  showing  defendant  entitled  to  rescind  its  con- 
tract with  the  safe  company  and  that  it  had  rescinded  or  there 
was  a  prayer  for  rescission,  then  the  evidence  of  -such  witness 
would  have  been  very  material.  Iowa  Nat.  Bank  v.  Sherman,  23 
S.  D.  8,  119  N.  W.  loio.  Only  two  issues  were  attempted  to  be 
raised  by  the  pleadings — one  in  relation  to  the  ownership  of  the 
note,  the  other  want  of  consideration.  It  was  not  claimed  that  the 
absent  witness  knew  anything  about  the  ownership  of  the  note. 
Could  defendant  be  heard  to  say  that  there  was  a  total  want  of 
consideration?  We  think  not.  In  the  same  pleading  wherein  it 
is  claimed  there  was  a  total  want  of  consideration,  defendant 
alleges  the  expending  of  money  upon  the  safe  by  repairing  the 
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interior  and  painting  the  exterior  in  order  to  make  it  more  salable. 
Painting  the  exterior  of  a  worthless  safe  would  not  render  it  of 
any  value,  and  therefore  the  defendant  should  not  be  heard  to  say 
that  the  safe  was  wholly  valueless  when  he  received  it.  The  prin- 
ciple herein  involved  is  the  same  as  was  referred  to  in  the  case  of 
Iowa  Nat.  Bank  v.  Sherman,  supra,  except  that  in  this  case  the 
pleading  itself  controverts  plea  of  total  want  or  failure  of  con- 
sideration, while  in  that  case  it  was  controverted  by  evidence  of 
claims  made  by  the  defendants.  But  the  defendant  might  claim 
that,  though  the  safe  had  some  vakie  for  some  purposes,  yet  it  had 
absolutely  none  as  a  fireproof  safe,  and  that  it  was  purchased  for 
sole  purpose  of  protecting  records.  There  is  no  claim  that  there 
was  any  representation  or  warranty  regarding  this  safe,  except 
what  may  be  contained  in  the  designation  '*  'Fireproof  Safe"  as 
found  in  the  written  contract.  It  certainly  cannot  be  claimed  that 
such  expression  is  a  representation  or  warranty  as  to  the  amount 
of  heat  or  duration  of  exposure  to  heat  which  the  safe  would 
resist,  but  at  best  but  a  representation  or  warranty  that  the  safe 
was  constructed  of  fireproof  or  incombustible  material.  This  ques- 
tion was  fully  discussed  in  the  case  of  Deibold  Safe  &  Lock  Co.  v. 
Huston,  55  Kan.  104,  39  Pac.  1035,  28  L.  R.  A.  53,  wherein  the 
contract  before  the  court  was  almost  identical  with  the  one  before 
us.  In  that  case  the  court  said:  "Safes  denominated  as  'fireproof 
are  made  of  various  sizes,  capacities,  and  styles.  If  the  outside  be 
made  of  iron,  while  that  metal  is  commonly  regarded  as  incom- 
bustible, because  it  will  not  burn,  yet  it  is  not  indestructible  by 
fire.  It  is  a  matter  of  common  knowledge  that  iron  will  melt 
W'hen  subjected  to  a  sufficient  degree  of  heat.  To  imply^  a  war- 
ranty that  the  safe  would  protect  its  contents  against  any  given 
exposure  to  fire,  we  think,  would  be  to  imply  a  warranty  of 
quality,  and  that  altogether  indefinite  in  its  terms  and  imposing  a 
liability  which  might  be  immensely  disproportionate  to  the  sum 
received."  It  is  easy  for  parties  to  contract  as  to  the  quality  of  a 
safe  by  specifying  the  amount  and  duration  of  heat  it  will  with- 
stand or  to  contract  in  regard  to  its  withstanding  the  heat  pro- 
duced by  the  burning  of  a  certain  building.     The  evidence  of  the 
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absent  witness  would  not  have  tended  to  show  that  the  safe  was 
not  a  "fireproof  safe."  It  is  therefore  clear  that  the  evidence  of 
the  absent  witness  would  have  been  inadmissible  under  the  plead- 
inj^s,  and  that  the  court  was  right  in  refusing  a  continuance. 

Appellant  claims  that  the  note  with  the  indorsement  thereon 
was  not  received  in  evidence.  The  record  shows  the  note  and  in- 
dorsement were  offered  in  evidence,  the  offer  objected  to  and 
objection  overruled.  Moreover,  the  appellant  has  as  his  sixth 
assignment  of  error:  *'The  court  erred  in  admitting  in  evidence  the 
said  note  and  indorsements  thereon  over  the  objection  of  the  de- 
fendant." It  would  seem  that  the  defendant  was  trifling  with  this 
court  in  making  the  claim  here  that  the  note  and  indorsement  were 
not  in  evidence  when  his  own  abstract  upon  appeal  shows  the 
above. 

Appellant  also  claims  in  this  court  that  there  is  no  evidence 
that  the  witness  who  swore  to  the  authenticity  of  the  indorsement 
and  that  he  himself  was  the  indorsee  was  one  and  the  same  party 
as  Ivouis  1).  Richardson,  plaintiff  and  respondent  herein.  This 
witness'  evidence  was  found  in  his  dej)osition,  and  at  the  time 
such  dejK>sition  was  offered  in  evidence,  as  appears  by  the  record 
prepared  for  us  by  the  appellant,  the  defendant,  ai>pellant  here, 
entered  the  following  objection  to  that  part  of  the  deposition  which 
referred  to  the  indorsement  and  transfer  of  the  note,  to-wit :  **De- 
fendant  objects  to  this  portion  of  the  deposition  offered  for  the 
purpose  stated  by  the  opposing  counsel,  for  the  reason  that  there 
is  nothing  in  said  deposition  of  this  plaintiff  in  reference  to  that 
indorsement  or  its  genuineness."  Besides  this,  the  offer  was  of 
the  deposition  of  Louis  D.  Richardson.  Again,  it  would  appear 
that  apfx^llant  was  trifling  with  this  court. 

The  appellant  claims  that  the  indorsement  as  read  to  the  jury 
did  not  show  the  same  signed  by  the  Cary  Safe  Company  or  by 
any  one  for  it,  but  there  is  no  claim  but  what  the  indorsement, 
as  received  in  evidence  with  the  note,  was  ample. 

Resj)ondent  urges  that  this  is  a  case  justifying  the  awarding 
of  damages  under  subdivision  5,  §  411,  Rev.  Code  Civ.  Proc.,  pro- 
viding   for    the    rewarding    to    respondent    of    damages    when    an 
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appeal  seems  to  be  taken  for  the  purpose  of  delay.  Recognizing 
the  ability  of  counsel  for  appellant,  and  considering  the  answer 
herein  as  well  as  the  grounds  urged  upon  this  appeal,  we  cannot 
but  be  convinced  that  the  appellant  had  no  faith  in  his  appeal,  but 
for  some  reason  desired  to  delay  the  day  when  he  must  respond 
to  his  obligation. 

The  judgment  and  order  appealed  from  are  affirmed,  and  the' 
clerk  of  this  court  is  directed  to  tax  as  costs  in  favor  of  respond- 
ents $i6  damages  for  delay  by  this  appeal. 


MARSHALL  v.  RABER. 

Where,  in  a  suit  to  quiet  title,  both  parties  claimed  through 
a  deed  from  A.,  plaintiff  by  a  deed  directly  to  himself,  and  defend- 
ant by  a  deed  from  A.  to  B.,  and  thence  under  B.,  any  error  in 
admitting  in  evidence  a  letter  from  B.  to  A.,  showing  that  the  land 
was  not  sold  to  B.'s  wife,  was  cured  by  the  wife's  testimony  that  the 
transaction  was  with  her  husband. 

In  a  suit  to  quiet  title,  the  evidence  held  to  support  the  findings 
for  plaintiff. 

(Opinion   filed,  October   4,   1910.) 

Appeal  from  Circuit  Court,  Jerauld  County.  Hon.  Frank  B. 
Smith,  Judge. 

buit  to  quiet  title  by  O.  J.  Marshall  against  D.  E.  Rabcr. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Preston  &  Hannett,  for  appellant.  Null  &  Royhl,  for  re- 
spondent. 

WHITING,  P.  J.  This  action  was  brought  to  quiet  title  to 
real  estate.  Trial  was  had  before  the  court  without  a  jury.  Find- 
ings and  conclusions  in  favor  of  plaintiff  were  rendered,  and  judg- 
ment entered  thereon.  Defendant  asked  for  a  new  trial,  and,  the 
same  having  been  denied,  appealed  from  the  judgment  and  order 
denying  a  new  trial. 

Both  parties  claim  title  from  one  John  Cooper ;  plaintiff  claim- 
ing through  a  quit-claim  deed  from  Cooper,  dated  May,  1902,  and 
recorded  that  year,  as  well  as  through  a  warranty  deed  from 
Cooper,  dated  in  August,   1902,  but  not  recorded  until  after  thi's 

Vol.    26   S.   D.    14 
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action  was  broug^ht.  Plaintiff  was  found  to  have  been  in  posses- 
sion of  the  land  since  date  of  first  deed.  Defendant  claims  title 
through  a  deed  from  the  said  Cooper  to  one  E.  T.  Smith,  wife  of 
one  A.  B.  Smith,  deed  dated  in  October,  1897,  and  recorded  in 
November,  1903,  a  deed  from  the  Smiths  to  one'  Brock^  dated  in 
August,  1906,  and  a  deed  from  Brock  to  defendant,  dated  in 
September,  1907. 

Among  other  things  the  court  found :  That  the  deed  purport- 
ing to  run  from  Cooper  to  Smith,  while  executed,  was  never  de- 
livered, and  that  Cooper  never  received  any  consideration  there- 
for; that  after  date  of  such  deed,  until  deed  to  plaintiff,  Cooper 
paid  the  taxes  on  the  land;  that  plaintiff  took  his  deeds  in  ignor- 
ance of  the  deed  to  Smith,  and  took  possession  under  such  deeds ; 
that  plaintiff  paid  the  taxes  from  time  of  his  deeds,  except  that 
defendant  paid  one  instalment  of  the  1906  tax ;  that  plaintiff  knew 
nothing  of  the  deed  from  Cooper  to  Smith  until  about  November, 
1903;  that,  when  Brock  took  his  deed,  the  records  showed  two 
actions  brought  by  Smith  to  quiet  title  to  the  land;  and  that  both 
actions  had  been  dismissed,  and  the  abstract  furnished  defendant 
when  he  purchased  showed  lis  pendens  filed  in  the  above  actions, 
as  well  a's  the  deed  to  plaintiff.  The  court  found  that  no  title 
passed  by  the  deed  from  Cooper  to  Smith,  that  title  passed  to 
plaintiff  through  his  deeds,  that  both  Brock  and  defendant  pur- 
chased with  full  notice  of  plaintiff's  rights,  and  that  neither  Brock 
nor  defendant  acquired  any  rights  to  said  land. 

Appellant  has  assigned  numerous  errors,  most  of  them  raising 
the  question  of  the  sufficiency  of  the  evidence  to  'support  the  sev- 
eral findings.  Among  the  findings  excepted  to  is  the  one  to  the 
effect  that  the  deed  from  Cooper  to  Smith  was  never  delivered. 
While  the  evidence  was  conflicting,  there  certainly  was  ample  to 
warrant  the  trial  court  in  making  this  finding;  there  being,  not 
only  the  evidence  of  Cooper  proving  facts  showing  no  delivery, 
but  the  undisputed  fact  that  Smith  never  took  possession,  never 
paid  taxes,  and  did  not  record  his  deed  for  six  years. 

Complaint  is  made  of  the  receipt  in  evidence  of  a  letter  from 
A.  B.  Smith  to  Cooper,  dated  in  April,  1903,  and  which  would 
tend  to  show  that  Cooper  had  not  sold  the  land  to  the  wife  of 
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Smith.  A.  B.  Smith  was  dead  at  time  of  trial,  and  it  is  the  con- 
tention of  appellant  that  any  letter  written  by  him  could  not  be 
used  to  defeat  title  as  shown  by  deed  from  Cooper  to  Smith.  E.  T. 
Smith,  the  wife,  was  a  witness  on  behalf  of  appellant,  and  testified 
to  facts  tending  to  prove  a  delivery  to  her  of  the  deed  from 
Cooper,  which  delivery  she  claimed  took  place  in  1897.  It  ap- 
peared that  this  deed  was  executed  by  Cooper  at  request  of  A.  B. 
Smith  and  with  expectation  of  completing  transfer  by  delivery; 
there  being  no  delivery,  owing  to  failure  of  grantee  to  pay  the 
consideration.  It  was  admitted  by  E.  T.  Smith  that  the  trans- 
action in  relation  to  this  deed  was  between  Cooper  and  her  hus- 
band, that  her  hu'sband  wrote  out  the  deed,  that  he  had  a  sale  of 
this  land  in  view,  that  he  used  her  money  in  his  business,  and  in 
that  way  acted  as  her  agent  in  handling  this  property.  At  the 
time  the  letter  was  received  in  evidence  the  testimony  of  E.  T. 
Smith  had  not  been  received ;  there  being,  however,  the  testimony 
of  Cooper  showing  the  transactions  relating  to  this  land  to  have 
been  carried  on  with  A.  B.  Smith.  Even  if  there  were  insufficient 
to  warrant  reception  of  letter  when  received,  the  error,  if  any,  and 
we  do  not  hold  there  was  any,  was  certainly  cured  by  the  testi- 
mony of  E.  T.  Smith. 

There  was  no  other  error  in  the  rulings  upon  admission  of 
evidence,  the  findings  were  amply  supported  by  the  evidence,  and 
such  findings  are  clearly  sufficient  to  support  the  conclusions  and 
judgment. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


MILES  V.  BOYLE  et  al. 

Where  a  sufflcient  counterclaim  has  been  pleaded,  plaintiff 
cannot  without  defendant's  consent  dismiss  the  action. 

Where  defendants  failed  to  designate  any  part  of  their  answer 
•  as  a  counterclaim,  but  plaintiff  replied  when  no  reply  was  proper, 
unless  the  answer  was  considered  as  containing  a  counterclaim,  the 
answer  upon  plaintiff's  motion  to  dismiss  will  be  treated  as  embrac- 
ing a  counterclaim. 

In  an  action  to  quiet  title  where  plaintiff's  rights  were  based 
upon  the  claim  that  he  and  his  grantors  had  been  the  owners  under 
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color  of  title  and  in  possession  for  more  than  ten  years  last  past, 
and  S'lch  claim  was  denied  in  the  answer,  and  it  appeared  that  two 
years  had  elapsed  since  the  action  had  begun,  and  that,  if  the  action 
was  dismissed  and  a  new  action  brought  by  either  party  to  quiet 
titl'3,  the  two  years  or  more  elajjsing  since  commencement  of  the 
present  action  would  when  added  to  the  period  prior  thereto  during 
which  plaintiff  had  had  possession  be  sufficient  to  give  him  rights  of 
which  he  was  not  possessed  when  he  brought  the  present  action,  the 
motion  should  be  denied,  even  if  the  answer  was  not  replied  to  as 
embracing  the  counterclaim. 

(Opinion   filed,    October   4,   1910.) 

Appeal  from  Circuit  Court,  Sully  County.  Hon.  Lvman  T. 
]5oi;ciiKR,  Judge. 

Action  by  John  A.  Miles  against  Albert  C.  Boyle  and  others. 
From  an  order  denying  a  motion  to  dismiss,  plaint itt  appeals. 
Affirmed. 

Gaffy  Ir  Stephens,  for  appellant.  C.  E.  Dc  Land,  for  re- 
spondents. 

WHITING,  P.  J.  Plaintiff  brought  this  action  to  quiet  title 
to  certain  lands,  and  made  one  Albert  C.  Boyle  defendant.  Judg- 
ment by  default  was  taken  as  against  Albert  C.  I'oyle,  and  after- 
wards, upcjn  a  showing  made  by  the  heirs  of  Boyle  to  the  etTect 
that  said  15oyle  died  prior  to  such  judgment,  the  judgment  was 
opened  up,  and  such  heirs  allowed  to  answer.  In  such  answer 
they  denied  plaintiff's  claim  of  title,  alleged  title  in  themselves, 
and  prayed  affirmative  relief  by  asking  that  title  to  such  land  be 
quieted  in  them.  They  failed,  however,  tf)  designate  any  part  of 
such  answer  as  a  counterclaim.  The  plaintiff  rei)lied  to  such 
answer.  After  issue  so  joined,  the  plaintiff  asked  leave  to  dismiss 
the  action  without  prejudice  to  the  bringing  of  another  action. 
This  motion  was  resisted  upon  the  following  grounds:  **First,  that 
this  case  cannot  be  dismissed  as  against  these  defendants  for  the 
reason  that  the  defendants  have  set  up  an  affirmative  defense  in 
their  answer,  and  asked  for  an  affimiative  relief.  Second,  for  the 
reason  that,  if  this  case  is  now  dismissed  out  of  court,  the  defend- 
ants will  be  prejudiced  necessarily,  and  deprived  of  substantial 
right,  in  that  the  lo-year  statute  of  limitations  in  this  state  con- 
cerning payment   of   taxes   and   possession   for    lo   years,    or   the 
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payment  of  taxes  on  land  that  is  vacant  and  unoccupied,  is 
involved  in  this  case,  and  if  applied  in  the  case  now  before 
the  court  would  necessarily  pertain  to  a  series  of  lo  years  prior 
to  the  commencement  of  this  action,  whereas,  if  this  case  were 
dismissed  out  of  court  and  the  plaintiff  were  to  commence  another 
action,  and  the  same  issues  being  involved,  the  defendants  would 
be  prejudiced  with  reference  to  the  lo-year  statute,  in  this :  that  in 
that  event  the  time  which  elapsed  between  the  beginning  of  the 
present  action  and  the  next  action,  if  one  is  brought,  will  enable 
the  plaintiff  to  show  a  lo-year  successive  series  of  transactions 
under  said  statute  of  limitations,  corhmencing  2  years  later,  and 
will  throw  out  of  consideration  the  2  years  first  under  considera- 
tion of  the  10  years  involved  in  the  action  as  it  now  stands  pend- 
ing in  this  court,  cuid  the  same  will  be  true' if  the  defendants  were 
required  to  commence  an  action  asking  affirmative  relief  and  being 
obliged  in  that  action  to  defend  against  the  statute  of  limitations 
set  up  by  the  plaintiff."  Defendants  submitted  an  affidavit  in  sup- 
port of  their  objections  to  the  motion.  The  motion  to  dismiss  was 
denied,  and  it  appears  the  denial  was  based  upon  "said  answer  or 
counterclaim,  said  reply,  said  objections  to  said  motion  to  dismiss, 
and  said  affidavit."  Plaintiff  has  appealed  from  such  order  re- 
fusing to  dismiss  the  action,  and  contends  that  such  trial  court 
was  not  justified  in  making  such  order. 

Appellant  is  clearly  in  error,  for  the  reasons :  first,  that  for  the 
purposes  of  the  motion  the  answer  must  have  been  treated  as  con- 
taining a  counterclaim ;  second,  that,  even  if  such  answer  were  not 
to  be  treated  as  containing  a  counterclaim,  the  facts  before  the 
court  fully  justified  the  order.  We  think  it  will  be  conceded  that 
whenever  a  sufficiait  counterclaim  has  been  pleaded,  the  plaintiff 
cannot  against  the  consent  of  defendant  dismiss  the  action.  Was 
there  then  a  counterclaim  pleaded  herein  ?  This  court  in  the  case 
of  State  et  al.  v.  Coughran,  19  &.  D.  271,  103  N.  W.  31,  has 
adopted  the  rule,  adopted  by  the  Supreme  Court  of  Wisconsin  in 
Stowell  et  al.  v.  Eldred,  39  Wis.  614,  and  approved  by  the 
Supreme  Court  of  California,  that  "no  averments  in  a  pleading 
will  be  treated  as  constituting  a  counterclaim,  unless  they  are  so 
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designated  in  the  answer  [pleading],  and  it  contains  a  proper 
prayer  for  judgment."  Appellant  might  have  relied  upon  this 
rule,  but  he  saw  fit  not  to  do  so.  He  treated  the  answer  as  con- 
taining a  counterclaim  by  replying  thereto,  which  reply  was  be- 
fore the  court  when  the  court  made  its  order.  In  Selleck  v.  Gris- 
wold,  49  Wis.  39,  5  N.  W.  213,  decided  after  the  rule  above 
referred  to  was  laid  down  by  the  Wisconsin  court,  it  was  held 
that  where  an  answer  sets  out  facts  sufficient  to  constitute  a 
counterclaim  (though  it  was  not  designated  as  a  counterclaim) 
and  judgment  was  demanded  thereon,  and  the  plaintiff  treated  it 
as  a  counterclaim  by  replying  to  it  and  going  to  trial  upon  the 
i'ssue  :so  raised,  it  was  too  late  upon  appeal  to  claim  that  the  plead- 
ing was  not  a  counterclaim.  This  case  has  been  followed  by  later 
Wisconsin  cases.  In  Kentucky  there  is  a  statute  requiring  the 
use  of  the  word  ^'counterclaim''  in  a  pleading  in  order  for  the 
same  to  be  considered  as  a  counterclaim.  In  the  case  of  Cason  v. 
Cason,  79  Ky.  558,  the  court  says:  "The  object  of  this  provision 
is  to  apprise  the  adverse  party  that  a  claim  is  set  up  either  in  the 
nature  of  a  set-off  or  counterclaim,  upon  which  a  judgment  is 
sought,  and  to  prevent  him  from  being  misled  by  denominating  the 
pleading  an  answer  only.  In  the  present  case,  the  counterclaim  is 
styled  answer  of  defendant.  This  answer  asks  a  judgment  over, 
and  contains  all  the  averments  necessary  to  make  it  a  counter- 
claim, and  the  appellant  (plaintiff  below)  replied  to  the  counter- 
claim, and  on  that  pleading  an  issue  was  formed.  The  appellant 
could  not  have  been  misled  in  such  a  state  of  case,  and  he  waived 
all  right  to  object  to  the  pleading  after  issue  joined."  See,  also, 
Nutter  V.  Johnson,  80  Ky.  426.  The  appellant  saw  fit  to  reply  to 
the  answer,  when  no  reply  was  proper  unless  such  answer  were 
considered  as  containing  a  counterclaim,  such  reply  was  not  with- 
drawn, and,  when  appellant  moved  to  dismiss  his  action,  the  case 
stood  exactly  as  though  the  defendant's  pleading  had  been  desig- 
nated therein  as  a  counterclaim.  The  trial  court  could  not  have 
done  otherwise  than  to  deny  appellant's  motion.  Subera  v.  Jones, 
20  S.  D.  628,  108  N.  W.  26.  But,  even  if  the  answer  had  not 
been  replied  to,  it  appears  by  the  findings  of  fact  made  by  the 
court  at  time  of  rendering  default  judgment  herein   that  appel- 
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lant's  rights  are  based  upon  the  fact  "that  the  plaintiff,  by  himself 
and  his  grantors,  has  been  the  owner  under  color  of  title  of  the 
tract  described  in  the  complaint,  *  *  *  ^^d  in  possession 
thereof  for  more  than  lo  years  last  past."  This  finding  is  denied 
in  the  answer,  and  it  is  therefore  apparent  that  the  question  of 
period  of  possession  and  time  of  payment  of  taxes  is  of  impor- 
tance in  this  case.  It  clearly  appears  from  the  affidavit  submitted 
by  respondent  in  opposition  to  the  motion  to  dismiss  that  some 
two  years  had  elapsed  since  the  action  had  begun,  that  if  this 
action  w-ere  dismissed,  and  a  new  action  brought  by  either  party 
for  the  purpose  of  quieting  the  title  to  this  land,  the  two  years 
or  more  elapsing  since  the  commencement  of  the  present  action 
would,  when  added  to  the  period  prior  thereto  during  which  ap- 
pellant had  had  possession,  be  sufficient  to  give  him  rights  which 
he  was  not  possessed  of  when  he  brought  thiis  action,  and  that  the 
respondent  would,  for  the  above  reasons,  be  greatly  prejudiced  in 
his  rights  by  the  granting  of  such  motion.  This  case  is  very 
similar  in  principle  to  that  of  Axiom  Min.  Co.  v.  Little,  6  S.  D. 
438,  61  N.  W.  441,  and  the  following  from  the  opinion  in  that 
case  may  well  apply  here:  '*We  think  this  is  a  case  in  which  the 
plaintiff  ought  not  to  be  allowed  to  discontinue,  without  regard  to 
the  question  of  whether,  strictly  construed,  the  answer  should  or 
should  not  be  held  to  plead  a  counterclaim.  As  before  observed, 
the  rule  allowing  or  disallowing  the  right  of  a  plaintiff  to  dis- 
continue is  not  an  inelastic  or  arbitrary  one,  applying  only  to 
counterclaims.  It  covers  cases  of  counterclaims,  not  simply  be- 
cause they  are  counterclaims,  but  because  they  are  within  the 
principle  or  reason  of  the  rule  which  refuses  the  right  to  dis- 
continue where  to  do  so  would  work  a  material  injury  to  the  de- 
fendant." 

The  order  of  the  trial  court  is  affirmed. 


BENNETT  v.  BATES  et  al. 

Where  respondent  serves  and  files  an  additional  abstract,  which 
conflicts  with  appellant's  abstract  in  substantial  respects,  so  that  the 
case  cannot  be  properly  considered  without  referring  to  the  original 
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record,  and  such  record  has  not  been  transmitted  to  the  Supreme 
Court,  appellant's  assignments  of  error  are  unsupported,  and  tho 
presumption  in  favor  of  the  regularity  of  the  trial  court's  proceed- 
ings must  prevail,  and  the  judgment  be  affirmed. 

(Opinion   filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  J.  H. 
McCoy,  Judge. 

Action  by  J.  M.  Bennett  against  C.  F.  Bates  and  J.  H.  Kemp- 
thorne.  There  was  a  directed  verdict  for  plaintiff,  and  defendant 
Kempthorne  appeals.     Affirmed. 

Jorgenson  &  McNaghten,  for  appellant.  Campbell  &  Taylor, 
for  respondent. 

HANEY,  J.  This  action  was  instituted  to  recover  the  value 
of  certain  merchandise  alleged  to  have  been  sold  and  delivered  to 
the  defendants,  as  partners  doing  business  under  the  firm  name 
and  'Style  of  C.  F.  Bates.  Defendant  Kempthorne  answered,  deny- 
ing each  and  every  allegation  of  the  complaint.  The  sale  and 
delivery  of  the  goods  to  Bates  was  clearly  established;  the  only 
controversy  being  as  to  whether  Kempthorne  was  liable  as  a  mem- 
ber of  the  alleged  partnership.  At  the  close  of  all  the  evidence,  the 
court,  on  motion  of  the  plaintiff,  directed  a  verdict  in  his  favor 
for  the  amount  claimed.  Defendant  Kempthorne  appealed  from 
the  judgment  entered  thereon. 

Respondent  having  served  and  filed  an  additional  abstract, 
which  conflicts  with  the  appellant's  abstract  in  numerous  substan- 
tial respects,  this  cause  cannot  be  properly  considered  without 
referring  to  the  original  record.  Such  record  not  having  been 
received  by  the  clerk  of  this  court,  appellant's  assignments  of  error 
stand  unsupported,  and  the  presumption  in  favor  of  the  regularity 
of  a  trial  court's  proceedings  must  prevail. 

The  judgment  appealed  from  is  affirmed. 

McCOY,  J.,  taking  no  part  in  this  decision. 


BANK  OF  IPSWICH  v.  AYERS  et  al. 

A  right  to  recover  on  an  express  written  promise  by  defendant  to 
pay  a  note  executed  by  a  third  person  according  to  its  terms  is  not 
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established,  where  the  alleged  guaranty,  consisting  of  Ic^tters  passing 
between  the  holder  of  the  note  and  defendant,  did  not  mention  the 
note  or  indicate  that  it  was  intended  to  be  guaranteed  by  de- 
fendant. 

(Opinion  filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  Edmunds  County.  Hon.  Lyman 
T.  Boucher,  Judge. 

Action  by  the  Bank  of  Ipswich  against  John  T.  Avers  and 
another,  partners  under  the  firm  name  of  Ayers  &  Elwood.  From 
a  judgment  for  jplaintiflf,  defendants  appeal.    Reversed. 

Taubman,  Willicmison  &  Herreid,  for  appellants. 

HANEY,  J.  It  .is  alleged  in  the  complaint,  in  substance,  that 
the  plaintiff  is  a  domestic  corporation;  that  the  defendants  are 
partners;  that  on  May  i,  1900,  for  value  received,  Edward  D. 
Kelty  executed  and  delivered  to  the  plaintiff  his  promissory  note 
for  $200,,  payable  May  i,  1901,  with  interest  from  date  until  paid 
at  the  rate  of  7  per  cent  per  annum;  that  no  part  of  such  note 
has  been  paid;  that  on  October  5,  1900,  defendants,  by  an  instru- 
ment in  writing  signed  in  their  firm  name,  promised  to  pay  such 
note;  and  that  defendants  have  failed  so  to  do.  All  the  allegations 
of  the  complaint  are  denied  by  the  answer,  and  it  is  alleged  therein 
that  the  Kelty  note,  if  ever  executed,  was  fraudulently  procured, 
without  consideration,  and  that  no  consideration  ever  existed  for  any 
promise  by  the  defendants  to  pay  the  same.  On  the  trial  plaintiff 
produced  the  Kelty  note,  proved  its  execution^  and  introduced  it 
in  evidence.  M.  P.  Beebe,  president  of  the  plaintiff  bank,  testified 
the  note  had  not  been  paid  and  that  it  was  still  owned  by  the 
plaintiff.  He  produced  a  copy  of  a  letter  written  to  the  defend- 
ants Septenlber  20,  1900,  and  their  reply  thereto,  upon  which  is 
based  the  alleged  promise  of  the  defendants  to  pay  the  Kelty 
note.  So  far  as  material  on  this  appeal,  these  letters  are  as  fol- 
lows:  "Relative  to  the  S.  E.  J4,  33 — 123 — 68,  I  inclose  herein  note 
of  $200,  with  interest  at  7^'',  due  January  i,  1901.  As  I  remember, 
you  did  not  say  when  you  wished  the  note  due."  "Your  letter 
of  September  20th  at  hand  some  time  ago,  but  I  had  to  go  away 
from  home  before  I  got  it  answered,  and  just  returned.  As  to 
the  $200  note,  Mr.  Elwood  or  I  will  be  out  soon  and  will  fix  it  up 
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or  pay  the  money."  The  reply  was  signed  '*Ayers  &  Elwood." 
Beebe  admitted  on  cross-examination  that  the  $200  note  mentioned 
in  his  letter  was  one  for  that  amount  to  be  signed  by  the  defend- 
ants. He  also  admitted  that  in  October,  1900,  he*  received  a  mort- 
gage to  secure  the  Kelty  note,  executed  by  its  maker,  which  he 
recorded  in  December,  1900.  No  evidence  was  offered  by  the 
defendants.  At  the  close  of  all  the  evidence,  each  side  moved  for 
a  directed  verdict,  plaintiff's  motion  was  sustained,  judgment  was 
entered  in  favor  of  the  plaintiff  for  the  amount  of  the  Kelty  note 
with  interest,  and  the  defendants  appealed. 

Though  the  evidence  is  not  as  explicit  as  it  might  be,  we 
understand  that  Beebe,  the  defendants,  and  Kelty  had  been  con- 
nected with  a  transaction  whereby  Kelty  was  to  receive  a  deed  to 
the  land  mentioned  in  the  correspondence  between  the  parties  to 
this  action,  Kelty  being  required  to  pay  $200  to  the  bank,  and  that 
Beebe  desired  defendants  to  secure  this  indebtedness  by  the  exe- 
cution of  the  note  sent  them  in  the  letter  above  mentioned.  It 
might  be  that  the  defendants'  reply,  taken  in  connection  with  all 
the  circumstances  attending  the  transfer  of  this  land  to  Kelty, 
would  be  sufficient  to  render  them  liable  to  "pay  the  money," 
whatever  amount  it  may  have  been,  referred  to  therein,  in  an 
action  where  all  the  material  facts  of  the  transaction  were  prop- 
erly pleaded;  but  no  such  cause  of  action  was  alleged  in  the  case 
at  bar.  Here  the  plaintiff  is  seeking  to  recover  upon  an  express 
written  promise  to  pay  the  Kelty  note  according  to  its  terms. 
Clearly  the  evidence  was  insufficient  to  establish  such  a  promise. 
Neither  in  Beebe 's  letter  to  the  defendants  nor  in  their  reply  was 
the  Kelty  note  mentioned,  alluded  to,  or  intended  to  be  guaranteed 
by  the  defendants. 

The  judgment  appealed  from  is  reversed. 


HAHN   V.   ANACONDA   GOLD    MINING   CO.    (HERHOLD 
CHAIR  CO.,  Intervener). 

Pol.  Code,  §  2573,  provides  that  every  miner  or  other  persoD 
who  at  the  request  of  the  owner  of  a  mine  shall  perform  labor  on 
such   mine  shall  have  a  first  lien  thereon  prior  to  every  other  lien. 
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Held,  that  one  hired  by  a  mining  company  as  general  manager  and 
superintendent  who  had  charge  of  mining  operations,  which  required 
his  personal  supervision,  and  required  him  to  perform  personal 
manual  labor  upon  the  mining  property,  and  who  actually  performed 
manual  labor  upon  the  mining  claims  of  his  employer  for  the  benefit, 
development  and  operation  of  the  property,  is  entitled  to  a  lien  under 
the   section   for   his   compensation. 

The  employment  involving  services  as  manager  and  superin- 
tendent and  also  personal  manual  labor,  being  one  entire  indivisible 
euLployment,  performance  of  the  manual  labor  brought  the  whole 
service  within  the  provisions  of  the  section. 

That  the  employee  was  a  stockholder  and  director  of  the  min- 
ing company  would  not  preclude  him  from  being  employed  by  it,  and 
from    being   entitled    to    the    lien. 

That  the  employee  had  received  other  moneys  from  the  min- 
ing company  as  payment  for  commissions  on  the  sale  of  corporate 
stocK  made  by  him  would  not  preclude  him  from  a  lien  for  the 
manual  services  rendered,  where  he  claimed  no  lien  on  account  of 
such  commissions. 

(Opinion  filed,  October   4,   1910.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Wii.- 
iviAM  G.  Ric^,  Judge. 

Action  by  William  E.  Hahn  against  the  Anaconda  Gold 
Mining  Company,  in  which  the  Herhold  Chair  Company  inter- 
vened. Judgment  for  plaintiff,  and  defendant  and  intervener  ap- 
peal.   Affirmed. 

Robert  P,  Stewart  and  /.  M.  Hodgson,  for  appellants. 

The  superintendent  stands  in  place  of  the  corporation,  and  to 
give  him  a  lien  for  the  kind  of  labor  he  performed  might  defeat 
the  liens  of  the  workmen  and  material  men  who  actually  con- 
structed the  building,  and  would  be  like  giving  a  lien  to  the  cor- 
poration itself.  Smallhouse  v.  Kentucky  &  M.  G.  &  S.  M.  Co., 
2  Mont.  444;  England  v.  Piano  Co.,  41  N.  J.  Eg.  470;  Nelson  v. 
Withrow,  14  Mo.  App.  2y6)  Stryker  v.  Cassidy.  10  Hun.  18; 
Foushee  v.  Grigsby,  12  Bush.  y6. 

Kellanr  &  Stanley,  for  respondent. 

Any  person  whose  duties  are  such  as  to  bring  him  in  direct 
personal  contact  with  the  operations  upon  mining  property,  and 
who  in  the  course  of  the  performance  of  such  duties  is  required 
to  and  actually  does  perform  some  manual  labor,  is  entitled  to  a 
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minens  lien  for  the  entire  amount  of  his  claim  as  provided  in 
section  2573  of  the  Political  Code,  as  amended  by  laws  of  1903, 
p.  213,  and  this  is  true  even  though  such  duties  may  be  super- 
visory in  character,  such,  for  instance,  as  are  required  of  a  super- 
intendent or  general  manager.  Sutton  v.  Cons.  etc.  Co.,  15  S.  D. 
410;  Flagstaff  M.  Co.  v.  CuUins,  26  Law,  Ed.  704;  Gilcrist  v. 
Helma  Co.,  58  Fed.  708;  Rara  v.  Bouscher,  12  Pac.  433;  Palmer 
V.  Uncas,  11  Pac.  666;  Capron  v.  Stout,  .11  Xev.  304;  Johnson  v. 
McClure,  62  Pac.  983 ;  Friedlander  v.  Taintor,  104  N.  \V.  527 ; 
Lockhart  v.  Rollin,  21  Pac.  403  (415)  ;  Idaho  Mining  Co.  v.  Davis, 
123  Fed.  396.  A  lien  filed  for  a  greater  sum  than  is  due  will  not 
invalidate  it  unless  it  was  filed  wntli  fraudulent  intent  or  was  will- 
fully false.     McCormick  v.  Phillips,  4  Dak.  506. 

,McCOY,  J.  The  plaintiff  in  this  case  was  employed  by  the 
defendant,  Anaconda  Gold  Mining  Company,  as  superintendent 
and  general  manager  of  said  company's  mines,  and,  upon  failure 
of  said  company  to  pay  for  the  services  rendered,  plaintiff  filed  a 
miners'  lien  under  section  2573,  Pol.  Code.  The  trial  court  found 
that  plaintiff  was  hired  by  said  defendant  company  as  general 
manager  and  superintendent;  that  under  such  employment  plaintiff 
had  charge  of  mining  operations  which  required  his  personal 
supervision,  and  required  him  to  perform  personal  manual  labor 
upon  the  property  of  said  defendant;  and  that  during  a  greater 
portion  of  his  said  employment  he  was  required  to  be  upon  the 
mining  claims  of  defendant,  and  at  such  times  he  actually  per- 
formed great  amounts  of  manual  labor  in  and  upon  said  mining 
claims  for  the  benefit,  development,  and  operation  of  feaid  prop- 
erty. While  there  is  some  conflict  in  the  evidence  as  to  whether 
or  not  plaintiff  actually  performed  any  manual  labor  under  his 
said  employment,  still  we  are  of  the  opinion  that  the  finding  of 
the  trial  court  is  fairly  supported  and  warranted  by  the  evidence 
and  should  not  be  disturbed  by  this  court.  It  is  not  disputed  but 
what  said  defendant  mining  company  is  indebted  to  plaintiff  in 
the  sum  of  $2,013  <>^  account  of  such  services.  Judgment  was 
rendered,  decreeing  that  plaintiff  have  a  first  lien  upon  the  said 
mining  -property  of  defendant  company  to  satisfy  said  indebted- 
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ness.    The  intervener,  Ilerhold  Chair  Company,  holds  a  mortgage* 
for  $6,000.  against  said  mines  and  mining  property.    The  defendant 
mining  company  and  intervener  have  both  appealed. 

As  we  view  the  record  in  this  case,  there  is  but  one  question 
for  this  court  to  review,  and  that  is  whether  under  the  circum- 
stances of  the  findings  of  the  trial  court  plaintiff  is  entitled  to  a 
prior  miners'  lien  under  said  'section  2573.  This  section  of  our 
statute  provides  that  every  miner  or  other  person  who  at  the  re- 
quest of  the  owner  of  any  mine  shall  perform  any  labor  what- 
soever on  said  mine  shall  have  upon  said  mine  a  first  lien  prior 
and  superior  to  every  other  lien.  In  Mhiing  Co.  v.  Cullins.  104 
U.  S.  176,  26  L.  Ed.  704,  the  Supreme  Court  of  the  United  States 
held  that  a  person  hired  by  the  owner  of  a  mine  to  oversee  the 
mine  and  generally  to  control  and  direct  its  workings  and  who  did 
in  the  performance  of  his  duties  some  manual  labor  was  entitled 
to  a  lien  upon  the  mine  under  the  statute  of  l^tah  substantially 
similar  to  section  2573  of  our  Code.  In  Sutton  v.  Consolidated 
Apex  Mining  Co.,  15  S.  D.  410,  89  N.  W.  1020,  this  court  fol- 
lowed and  quoted  with  approval  this  decision  of  the  United  States 
court.  We  arc  of  the  opinion,  therefore,  that,  under  the  circum- 
stances of  the  findings  made  by  the  trial  cairl,  plaintilT  was  en- 
titled to  a  first  and  prior  lien  upon  defendant  mining  company's 
property. 

Appellants  contend  that  the  lien  of  plaintiff  should  be  dis- 
allowed because  plaintiff'  has  made  claim  for  pay  for  manual  labor 
and  also  claim  for  pay  as  manager  and  superintendent  all  in  one 
account,  and  that,  if  plaintiff  is  entitled  to  a  lien  at  all,  it  should 
only  be  for  the  amount  or  value  of  the  personal  manual  labor 
alone,  but  we  are  of  the  opinion  that  this  contention  is  not  tenable 
for  the  reason  that  the  service  performed  by  plaintiff  was  only 
one  entire  service,  one  entire  indivisible  employment  embodying 
and  comprehending  in  its  performance  personal  manual  labor  of 
such  a  nature  as  to  bring  the  whole  employment  and  service  within 
the  provisions  of  said  section  2573.  The  fact  that  plaintiff  was  a 
stockholder  and  director  of  defendant  company  would  not  preclude 
him    from    being   employed   by    the   corporation   defendant    in    the 
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capacity  of  a  manual  laborer  or  otherwise,  and  would  not  preclude 
him  from  being  entitled  to  such  miners'  lien.  On  the  trial,  defend- 
ant oflfered  to  prove  that  plaintiff  had  received  other  moneys  from 
defendant  as  payment  for  commissions  on  the  sale  of  corporate 
stock  made  by  plaintiff.  To  this  offer  objection  was  made  and 
sustained  on  the  ground  of .  immateriality.  We  are  of  the  opinion 
that  the  ruling  was  proper.  Plaintiff  made  no  claim  for  a  lien  on 
account  of  such  commissions. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 


DURAXD  et  al.  v.  PRESTOX. 

AssignmentB  of  error  to  rulings  on  admission  of  evidence,  not 
being   referred   to   in    appellant's  brief,   are   deemed   abandoned. 

The  court,  trying  the  case  without  a  jury,  being  presumed  to 
have  rendered  its  decision  on  only  the  material  and  proper  evidence, 
its  reception  or  rejection  of  immaterial  evidence,  there  being  suffi- 
cient material  evidence  in  the  case  to  sustain  the  findings  and  judg- 
ment, \?.   unavailing  on  appeal. 

Unless  there  is  a  clear  preponderance  of  the  evidence  against 
them,  findings  on  conflicting  evidence  will  not  be  disturbed  on  appeal. 

The  duty  of  an  agent  to  act  with  entire  good  faith  and  loyalty 
for  the  interest  of  his  principal  in  all  dealings  concerning  or  affecting* 
the  subject-matter  of  the  agency  applies  to  an  agent  to  find  a  pur- 
chaser for  real  estate,  and  obligates  him  to  secure  for  his  principal 
the  highest  price  he  can  obtain. 

An  agent  to  sell  property  may  not  himself  become  the  pur- 
chaser without  the  knowledge  or  consent  of  the  principal. 

One  having  by  virtue  of  his  agency  to  rent  and  care  for  property 
acquired  knowledge  of  its  true  value,  and  then  obtained  an  agency 
to  sell  it  for  a  less  amount,  representing  that  that  was  all  It  was 
worth  and  all  that  could  be  obtained  for  it,  and  then  bought  it 
for  himself,  taking  title  in  the  name  of  another,  and  then  sold  it 
to  a  third  person  for  its  true  value,  is  accountable  to  his  principal 
for  the  excess. 

(Opinion  filed,   October   4,   1910.) 

Appeal  from  Circuit  Court,  iieadle  County.  Hon.  Charlies 
S.  Whiting,  Judge. 

Action  by  Celia  C.  Durand  and  others  against  Will  S.  Preston. 
Judgment  for  plaintiffs.     Defendant  appeals.     Affirmed. 
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W.  A,  Lynch,  for  appellant.  Gardner,  Fadrbank  &  Churchill, 
for  respondents. 

McCOY,  J.  In  this  case  the  plaintiffs,  the  respondents, 
claim :  That  they  were  the  owners  of  certain  real  estate  situated  in 
Beadle  county.  That  defendant,  the  appellant,  was  the  agent  of 
plaintiffs  for  renting  and  looking  after  and  caring  for  said  prop- 
erty for  plaintiffs.  That  defendant  in  October,  1904,  wrote  plain- 
tiffs that  he  could  make  a  sale  of  said  lands  for  $2,800,  and  that 
that  sum  was  all  said  land  was  worth,  and  that  the  same  could 
not  be  sold  for  more  than  that  amount.  The  plaintiffs  accepted  the 
said  proposition  of  defendant,  and  notified  defendant  that  he  was 
authorized  to  make  a  sale  of  said  lands  for  plaintiffs  for  the  sum 
of  $2,800 — ^$800  cash,  $2,000  on  time  secured  by  mortgage  on  said 
land,  defendant  to  receive  $100  commission  for  such  sale.  In 
November  following  defendant  reported  to  plaintiffs  that  he  had 
made  a  sale  of  said  lands  for  $2,800  on  the  terms  agreed  to,  and 
mailed  plaintiffs  a  deed,  with  the  name  of  the  grantor  in  blank, 
but  requested  plaintiffs  to  fill  in  the  name  of  defendant,  if  they 
did  not  desire  to  execute  a  deed  with  the  name  of  the  purchaser  in 
blank.  This  deed  plaintiffs  returned  to  defendant,  not  desiring  to 
execute  the  same.  Defendant  then  mailed  plaintiffs  a  deed  con- 
taining the  name  of  S.  J.  Pruner  as  grantee.  That  this  deed  in 
December,  1904,  plaintiffs  executed  and  sent  to  the  First  National 
Bank  of  Huron  to  be  delivered  to  Pruner  upon  his  paying  to  the 
bank  for  plaintiffs  $700  in  cash,  and  delivering  a  note  and  mort- 
gage for  $2,000  to  be  sent  to  plaintiffs.  That  said  deed  remained 
in  said  bank  uncalled  for  until  the  13th  day  of  April  following, 
when  the  same  was  taken  up  by  the  defendant.  That  on  the  ist 
day  of  April,  1905,  Pruner,  who  is  a  brother-in-law  of  defendant, 
conveyed  said  land  by  deed  to  defendant,  and  on  the  29th  day  of 
April,  1905,  defendant  isold  and  conveyed  said  land  to  one  Lampe 
for  $3,600.  The  plaintiffs  claim  that  the  said  sale  of  said  land  by 
defendant  to  Pruner  was  not  a  bona  fide  sale,  but  was  a  fraud  and 
subterfuge  and  a  device  for  deceiving  the  plaintiffs ;  that  defendant 
was  the  real  purchaser  himself  of  said  lands;  that  Pruner  never 
paid  any  of  the  consideration  therefor,  but  that  defendant  himself 
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was  the  real  purchaser  and  furnished  all  the  money  consideration 
used  in  the  transaction ;  and  that  the  deed  was  only  taken  in  the 
name  of  Pruner  for  the  purpose  of  deceiving  plaintiffs.  Plaintiffs 
claim  that  in  October,  1904,  the  said  land  was  worth  $3,600,  but 
which  fact  was  unknown  to  plaintiffs,  who  were  not  residents  of 
this  state,  and  who  were  unacquainted  with  the  true  value  of 
said  lands,  but  relied  upon  the  defendant  as  their  agent  to  inform 
them  concerning  such  value.  Plaintiffs  did  not  know  of  and  never 
consented  that  defendant,  their  agent,  should  purcliase  said  lands 
himself,  but  were  misled  and  deceived  by  defendant  into  believing 
that  said  land  was  only  worth  $2,800,  when  in  fact  it  was  worth 
$3,600,  the  amount  for  which  defendant  sold  the  same  to  Lampe, 
and  that  by  reason  of  such  fraud  and  deceit  defendant  has  de- 
frauded them  out  of  $800.  This  suit  was  brought  to  recover  from 
defendant  the  said  $800  and  interest.  Defendant  denied  all  fraud 
and  deceit,  and  maintained  and  contended  that  the  transaction  with 
Pruner  was  a  valid  and  bona  fide  sale.  Findings  and  judgment 
were  in  favor  of  plaintiffs.  The  defendant  appeals,  assigning  many 
errors  in  the  reception  and  rejection  of  testimony,  and  also  urging 
by  many  assignments  that  the  evidence  is  insufficient  10  sustain  the 
findings  and  judgment.  Xone  of  the  assignments  of  error  relating 
to  the  reception  or  exclusion  of  evidence  are  referred  to  in  appel- 
lant's brief,  and  are  therefore  deemed  abandoned  under  a  well- 
establi'shed  rule  of  this  court.  In  any  event  such  assignments  of 
error,  relating  to  the  reception  and  exclusion  of  testimony,  would 
be  unavailing  to  appellant,  as  the  trial  court,  where  the  cause  is 
heard  before  the  court  without  a  jury,  is  presumed  to  have  ren- 
dered decision  on  only  the  material  evidence  in  the  case^  excluding 
all  immaterial  and  improper  testimony,  and,  where  there  is  suffi- 
cient material  evidence  remaining  in  the  case  sufficient  to  sustain 
the  findings  and  judgment,  the  reception  or  rejection  of  immaterial 
evidence  would  be  unavailing  on  appeal. 

The  appellant  strenuously  urges  that  the  evidence  is  insuffi- 
cient to  sustain  the  findings  and  judgment.  The  court  found  that 
the  alleged  sale  of  said  land  to  S.  J.  Pruner,  the  brother-in-law  of 
defendant,  was  a  subterfuge  and  fraud,  and  made  for  the  j)urpose 
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of  deceiving  the  plaintiffs-  and  covering  up  the  real  sale  of  'said 
land  to  the  defendant,  and  that  this  defendant  was  the  real  pur- 
chaser of  said  land  from  the  plaintiffs  without  their  knowledge  or 
consent ;  that  the  defendant  acted  in  bad  faith  toward  his  principal, 
these  plaintiffs,  in  the  sale  of  said  lands,  and  deceived  plaintiffs  as 
to  the  price  which  he  could  secure  for  said  land,  and  deceived  said 
plaintiffs  as  to  the  facts  of  said  sale,  and  as  to  the  real  purchaser 
of  said  land ;  and  that  by  said  deceit  and  fraud  this  defendant  ob- 
tained •  possession  of  said  land  for  $2,840  and  resold  the  same  at  a 
profit  of  $760,  which  defendant  retained  in  addition  to  the  com- 
mission of  $100.  While  there  is  some  conflict  in  the  evidence,  still 
we  are  of  the  opinion  that  there  was  ample  evidence  in  the  case 
sufficient  to  justify  and  support  the  findings  and  judgment.  The 
evidence  is  lengthy,  and  consists  of  much  written  correspondence 
and  oral  testimony  of  the  parties,  and  it  would  serve  no  useful 
purpose  to  reproduce  the  same  in  this  decision.  It  has  been  well 
settled  by  this  court  in  many  former  decisions  that  where  the  evi- 
dence is  conflicting,  unless  there  is  a  clear  preponderance  of  evi- 
dence against  the  findings  of  the  trial  court,  this  court  will  not 
disturb  such  findings.  The  agency  of  defendant  was  twofold.  He 
was  agent  for  renting  and  looking  after  plaintiffs'  property  and 
also  agent  to  find  a  purchaser,  and  in  either  class  of  agency  he 
owed  to  his  principal  the  same  obligations  of  good  faith.  By 
virtue  of  his  agency  to  rent  and  care  for  plaintiffs'  property  de- 
fendant acquired  information  as  to  its  true  value.  The  relation 
of  an  agent  to  his  principal  is  ordinarily  that  of  a  fiduciary,  and,  as 
such,  it  is  his  duty  to  act  with  entire  good  faith  and  loyalty  for  the 
furtherance  and  advancement  of  the  interest  of  his  principal  in  all 
dealings  concerning  or  affecting  the  subject-matter  of  his  agency. 
Clark  &  Skyles,  Agency,  §  404;  31  Cyc.  1430.  And  this  rule  is 
just  as  applicable  to  an  agent  whose  duty  it  is  to  find  a  purchaser 
for  the  real  estate  of  his  principal  as  any  other.  Such  an  agent 
owes  to  his  principal  the  obligation  of  'securing  for  the  principal 
the  highest  price  he  can  obtain  for  such  property.  Under  the  find- 
ings of   the  trial  court,   the  only   real  purchaser   defendant    ever 
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found  for  plaintiffs'  land  was  Lampe.  AVhatever  transaction  took 
place  between  defendant  and  Pruner  was  voidable,  under  the  cir- 
cumstances of  such  findings,  and  of  no  effect  as  against  the  plain- 
tiffs, unless,  after  knowing  the  facts,  plaintiffs  ratified  the  trans- 
action. When  defendant  obtained  by  means  of  such  fraud  and 
deceit  the  deed  from  plaintiffs  in  the  name  of  Pruner,  but  for  his 
own  use  and  benefit,  after  Pruner  conveyed  the  land  to  defendant, 
defendant  became  the  trustee  of  plaintiffs,  and  was  bound  to 
account  to  plaintiffs  for  said  lands  or  the  proceeds  thereof  as  a 
trustee.  As  a  general  rule,  it  is  a  breach  of  good  faith  and  loyalty 
to  his  principal  for  an  agent,  while  the  agency  exists,  to  so  deal 
with  the  subject-matter  thereof,  or  with  information  acquired 
during  the  course  of  the  agency,  as  to  make  a  profit  out  of  it  for 
himself  in  excess  of  his  lawful  compensation,  and,  if  he  does  so, 
he  may  be  held  as  a  trustee  and  be  compelled  to  account  to  his 
principal  for  all  profits  acquired  by  him  in  such  dealings,  whether 
in  performance  or  in  violation  of  his  duties,  and  be  required  to 
transfer  them  to  his  principal  upon  being  reimbursed  for  his  ex- 
penditures for  the  same,  unless  the  principal  has  consented  to  or 
ratified  the  transaction  with  knowledge  that  a  benefit  or  profit 
would  accrue  or  had  accrued  to  the  agent.  31  Cyc.  1434;  Clark 
&  Skyles  on  Agency,  §§  404,  405,  406;  sections  1618,  1619,  Civ. 
Code.  The  agent,  to  sell  his  principal's  property,  cannot  himself 
become  the  purchaser  thereof  without  the  knowledge  or  consent 
of  the  principal.  Clark  &  Skyles  on  Agency,  §  407;  31  Cyc.  1437; 
Stewart  v.  Gilruth,  8  S.  D.  181,  65  N.  W.  1065;  Anderson  v. 
Bank,  6  N.  D.  497,  y2  N.  W.  916;  Id.,  5  N.  D.  80,  64  N.  W.  114, 
affinned  in  172  U.  S.  573,  19  Sup.  Ct.  284,  43  L.  Ed.  558;  Bank 
V.  Simons,  133  Mass.  415;  Story  on  Agency,  §  211;  Mechem  on 
Agency,  §  401 ;  Tyler  v.  Sanborn,  128  111.  136,  21  N.  E.  193,  4  L. 
R.  A.  218,  15  Am.  St.  Rep.  97. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 

WHITING,  J.,  took  no  part  in  this  decision. 
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CLAYTON  et  al.  v.. MINNESOTA,  D.  &  P.  RY.  CO. 

In  an  action  against  a  railroad  company,  which  had  constructed 
its  tracks  adjacent  to  plaintiff's  lot,  closing  the  street  and  alley  ad- 
jacent thereto,  and  cutting  off  access  to ,  the  lot  on  one  side,  for 
injuries  from  such  obsruction  and  from  the  operating  of  trains  and 
the  erection  of  an  elevator  adjoining  plaintiff's  lot,  it  was  error 
to  charge  that  any  person  or  corporation  is  as  a  matter  of  law  liable 
to  another  for  damages  to  his  property,  and  that,  if  defendant  had 
damaged  plaintiff's  property  to  any  extent  by  reason  of  the  facts 
in  the  case,  plaintiff  could  recover,  and  that  the  damage  in  the  case, 
if  any,  was  simmered  down  to  the  question  whether  defendant  by  its 
acts  nad  decreased  the  market  value  of  plaintiff's  property,  since 
under  such  instruction  the  jury  could  base  its  verdict  'upon  the 
undesirability  of  plaintiff's  lot  for  residence  purposes  or  business, 
owing  to  noise,  smoke,  jarring,  etc.,  regardless  of  whether  defendant 
was  in  any  wise  negligent  in  running  its  trains. 

(Opinion  filed,   October   4,   19ao.) 

Appeal  from  Circuit  Court,  McPherson  County.  Hon.  Lyman 
T.  Boucher,  Judge. 

Action  by  A.  G.  Clayton  and  another  against  the  Minnesota, 
Dakota  &  Pacific  Railway  Company.  From  a  judgment  for 
plaintiffs,  and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

A.  W.  Campbell  (IV.  H,  Bremmer,  of  counsel),  for  appel- 
lant.   James  Broimv,  for  respondents. 

WHITING,  P.  J.  This  action  was  brought  to  recover  dam- 
ages which  plaintiffs  claimed  to  have  suffered  owing  to  the  fol- 
lowing facts :  Defendant  constructed  a  line  of  railway  entering  the 
city  of  Leola  from  the  east  and  running  in  a  westerly  direction, 
crossing  said  city.  Among  the  blocks  crossed  by  the  right  of  way 
of  defendant  company  was  block  "i,"  and  the  plaintiffs  were  the 
owners  of  the  southeast  lot  of  said  block;  it  being  a  lot  25  feet 
in  width,  and  such  lot  extending  east  and  west,  the  east  end  abut- 
ting Sherman  street  and  the  west  end  abutting  an  alley.  Both  the 
street  and  alley  were  closed  by  the  defendant  company  without 
any  authority,  on  their  part  so  to  do,  and  by  such  closing 
egress  from  this  lot  to  the  north  was  entirely  cut  off.  The 
business  portion  of  the  town  lay  immediately  south  of  the 
blocks   crossed    by    the    line    of    defendant.      Plaintiffs,    in    their 
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complaint,  claimed  damages,  owing  to  the  closing  of  the  street  and 
alley,  owing  to  the  erection  of  an  elevator  on  a  lot  adjoining  that 
of  plaintiffs,  and  owing  to  the  operating  of  trains  on  such  line, 
causing  discharge  of  soot  and  smoke  from  the  engines,  and  the 
shaking  and  jarring  of  the  earth,  thus  rendering  it  dangerous  and 
unpleasant  to  reside  on  such  lot.  Upon  the  trial,  over  objection, 
•  testimony  was  received  to  show  that  plaintiffs  had  ceased  to 
occupy  the  premises  on  account  of  the  smoke  and  noise  from  the 
trains,  and  on  account  of  so  many  teams  being  around  there. 
Evidence  was  offered  and  received  relating  to  what  the  value  of 
the  lot  would  have  been  if  the  line  of  road  had  come  in  through 
some  other  part  of  town  and  its  value  with  the  road  where  it 
was.  There  was  no  claim  that  the  engines  or  trains  were  handled 
in  an  improper  manner,  thus  causing  more  smoke,  noise,  or  jarnng 
of  the  ground  than  should  arise  from  the  proper  operation  of 
trains. 

When  plaintiffs  rested  their  case,  the  defense  asked  for  a 
directed  verdict,  and  again  when  all  the  evidence  was  in.  This 
was  refused,  and  defendant  assigns  such  refusal  as  error.  We  do 
not  deem  it  necessary  to  pass  upon  these  rulings,  for  reasons  here- 
inafter set  forth. 

The  appellant  contends  that  the  court  erred  in  giving  the  fol- 
lowing instructions  to  the  jury:  "Now,  any  person  or  corpora- 
tion is  as  a  matter  of  law  liable  to  any  person  for  damages  they 
do  his  property,  and  if  you  find  that  these  defendants  have  dam- 
aged this  plaintiff's  property  to  any  extent  by  reason  of  the  facts 
in  this  case,  it  would  be  your  duty  to  ascertain  the  amount  of  that 
damage,  and  render  a  verdict  for  the  plaintiff  and  against  the 
defendants  in  such  sum  as  you  may  find  the  damage  to  be."  ''I 
think  the  damage  in  this  case,  if  any,  is  practically  simmered  down 
to  the  question  of  'Did  or  did  not  the  defendants  by  their  acts 
decrease  the  market  value  of  plaintiff's  property?'  If  you  find  for 
the  plaintiff  at  all,  the  question  would  be,  'Did  the  defendants  by 
their  acts  decrease  the  market  value  of  his  property?'  If  you  find 
that  they  increased  the  value  of  his  property,  then,  of  course,  your 
judgment  would  have  to  be  for  the  defendant  in  any  event, 
whether  or  not  the  injury  was  claimed  to  be  special  or  general.'' 
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The  trial  court  was  clearly  in  error  in  giving  the  instructions 
excepted  to.  It  will  be  Been  that,  under  such  instructions,  the  jury 
could  base  its  verdict  upon  the  undesirability  of  this  lot  for  resi- 
dence purposes  or  business,  owing  to  noise,  smoke,  jarring,  etc., 
regardless  of  whether  the  defendant  was  in  any  wise  negligent  in 
running  its  trains,  damages  which,  if  recoverable  by  the  plaintiffs, 
could  be  recovered  in  greater  or  lesser  amounts  by  any  property 
owner,  within  the  sphere  of  such  noise,  smoke,  or  vibrations 
arising  from  running  of  trains.  Many  things  would  be  left  to  the 
jury,  save  and  except  damages  to  the  lot  by  virtue  of  the  closing 
of  the  street  and  alley,  and  yet  the  respondent  upon  this  appeal 
bases  his  whole  contention  that  the  lower  court  'should  be  sus- 
tained upon  the  proposition  that  the  plaintiffs  suffered  a  damage 
peculiar  to  themselves,  in  that  they  had  a  special  right  or  property 
in  the  street  and  alley  adjoining  their  lot,  which  right  or  property 
peculiar  to  them  as  distinguished  from  persons  owning  property 
in  other  parts  of  town,  entitled  them  to  recover  damages  for  injury 
to  such  right  or  property. 

Respondents  have  cited  numerous  authorities  in  support  of 
this  contention,  and  appellant  has  cited  authorities  which  it  is 
claimed  show  that  respondents  have  no  right  to  recover  for  any 
damages  whatever  growing  out  of  the  closing  of  the  street  and 
alley.  We  are  not  called  upon  to  determine  this  question,  as  we 
would  have  been  if  the  instructions  had  limited  the  jury  to  the 
consideration  of  this  one  matter  in  fixing  the  amount  of  damages. 
There  being  many  other  facts  which  may  have  influenced  the  jury 
in  reaching  its  verdict,  which  facts,  under  such  instructions,  the 
jury  were  at  liberty  to  consider,  the  verdict  and  judgment  rendered 
thereon  cannot  stand. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 


WALLACE  V.  WALLACE. 

Where  a  motion  to  vacate  a  decree  was  heard  on  affidavit  by 
a  judge  other  than  the  judge  who  entered  the  decree,  the  Supreme 
Court  is  not  bound  by  the  findings  made  on  such  motion,  but  will 
itself  weigh  the  evidence. 
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If  a  divorce  decree  was  res  judicata  as  to  the  facts  affectiDg 
the  rights  of  the  parties  as  such  facts  existed  at  the  time  of  and 
prior  to  the  decree,  where  the  court  found  upon  granting  the  decree 
that  plaintiff  had  conducted  herself  as  a  faithful  wife,  defendant 
cannot  claim,  upon  a  subsequent  motion  to  vacate  the  decree  as  it 
related  to  the  custody  of  the  child,  that  the  original  finding  was 
not  true,  in  that  plaintiff  had  sustained  meretricious  relations  with 
her  present  husband. 

The  rights  of  the  parents  are  subservient  to  those  of  the  child, 
iu  determining  in  whose  custody  it  should  be  given,  and  the  court 
properly  awarded  the  custody  of  a  seven  year  old  female  child  to 
one  of  the  parents  for  the  entire  school  year,  so  as  not  to  Inter- 
lere  with  her  education,  instead  of  awarding  its  custody  to  each  of 
the  parents  for  an  equal  length  of  time;  the  mother  living  in  one 
state   and   the  father   living  in   another  state. 

(Opinion  filed,   October  4,   1910.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  Frank 
McNuLTY,  Judge. 

Action  by  Louise  Tuttle  Wallace  against  William  G.  Wallace, 
in  which  a  divorce  was  granted  to  plaintiff.  From  an  order 
awarding  custody  of  a  child,  defendant  appeals.    Affirmed. 

Charles  M.  Stevens,  for  appellant.  A.  W.  Campbell,  for  re- 
spondent. 

WHITING,  P.  J.  This  is  an  action  for  divorce  brought  in 
June,  1908,  in  Brown  county.  The  defendant  appeared  by  counsel, 
waived  answer  or  demurrer,  and  consented  that  the  cause  might 
be  submitted  to  the  court  on  two  days'  notice.  It  was  so  sub- 
mitted in  July,  1908;  the  defendant  appearing  at  the  hearing  by  the 
counsel  by  whom  he  is  now  represented  in  this  court.  The  trial 
court,  Judge  McCoy  presiding,  made  findings  of  fact  to  the  effect: 
That  the  parties  were  married  in  the  year  1900;  that  they  had,  as 
issue  of  such  marriage,  one  child,  a  girl,  Elizabeth  Wallace,  aged 
six  years;  that  defendant  had  been  guilty  of  extreme  cruelty 
toward  plaintiff,  causing  grievous  mental  and  bodily  suffering; 
that  in  1905  defendant  willfully  deserted  and  abandoned  plaintiff; 
that  for  more  than  one  year  prior  to  such  action  defendant  had 
neglected  to  provide  plaintiff  with  the  common  necessaries  of  life, 
though  able  so  to  do;  that  plaintiff  had  always  conducted  herself 
towards  the  defendant  as  a  good  and  faithful  wife;  and  that  the 
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wrongful  conduct  of  defendant  has  been  without  justification  or 
excuse.  As  a  conclusion  of  law  the  court  found  that  plaintiff  was 
entitled  to  a  decree  of  divorce.  The  findings  and  conclusions  were 
entirely  silent  as  to  whether  either  of  the  parties  were  fit  to  have 
the  custody  of  the  child  or  as  to  who  should  have  such  custody. 
The  decree,  however,  provided  that  the  custody  of  the  child  should 
be  divided,  each  parent  to  have  such  custody  six  months  in  the 
year,  and  the  provisions  of  the  decree  relating  to  custody  of  the 
child  were  to  continue  "so  long  as  said  child  remains  of  tender 
years  or  until  the  remarriage  of  either  party  to  this  action." 

In  May,  1909,  defendant  moved  the  court  that  granted  the 
divorce,  Judge  McNulty  then  presiding,  for  an  order  vacating  and 
modifying  the  above  decree,  so  far  as  it  related  to  the  custody  of 
the  child,  and  granting  the  sole  custody  of  the  child  to  the  defend- 
ant; said  motion  reciting:  "That  since  the  entry  of  said  judgment, 
said  plaintiff  has  married,  and  that  said  judgment  does  not  make 
provision  for  her  having  the  custody  and  possession  of  said  child 
after  her  marriage,  and  that  it  is  for  the  best  interests  of  the  child 
that  the  defendant  should  have  the  sole  and  exclusive  possession 
and  custody  of  her."  This  motion  was  supported  and  resisted  by 
a  large  number  of  affidavits,  there  being  no  oral  testimony  re- 
ceived, and  in  June,  1909,  the  coprt  made  its  order  herein  by 
which  the  provisions  of  the  decree  so  far  as  they  related  to  custody 
of  the  child  were  vacated,  wherein  it  was  recited :  "That  it  is  for 
the  best  interests  and  for  the  welfare  of  said  minor  child,  Eliza- 
beth Wallace,  that  she  remain  in  the  custody  of  one  of  the  parties 
to  said  action  the  school  year,  so  as  not  to  interfere  with  her  edu- 
cation, and  it  is  now — *'  and  by  which  order  the  custody  of  the 
child  was  given  to  the  plaintiff  during  the  nine  months  from 
September  ist  to  June  ist  and  to  the  father  during  the  balance  of 
each  year.  From  this  order  the  defendant  has  appealed  and  pre- 
sents the  following  assignment  of  error :  "And  the  appellant  herein 
says  that  there  is  manifest,  error  on  the  face  of  the  record,  in  that 
the  order  and  decision  of  the  court  upon  said  motion  is  not  sus- 
tained by  the  evidence,  and  is  contrary  thereto,  in  the  following 
particulars:  The  court  by  its  judgment  of  divorce  in  said  cause  in 
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effect  adjudged  and  determined  that  the  defendant  was  a  fit  and 
proper  person  to  have  the  care  and  custody  of  his  child  for  at 
least  one-half  of  the  time  even  during  her  tender  years,  and  that 
the  plaintiff  was  entitled  to  her  custody  and  possession  for  only 
one-half  of  the  time,  while  the  evidence  upon  the  motion  estab- 
lishes the  fact  that  the  plaintiff  has  since  the  judgment  married 
the  destroyer  of  the  home  of  these  parties  and  will  take  the  child 
into  such  new  home,  and  the  child  will  be  subjected  to  his  baneful 
influence/' 

Appellant  contends  that,  inasmuch  as  no  oral  evidence  was 
offered  upon  the  motion  which  was  heard  by  a  judge  other  than 
the  original  trial  judge,  "the  court  should  review  and  weigh  the 
evidence  the  same  as  if  it  were  an  original  case  before  it,  and  no 
especial  weight  should  be  given  to  the  findings  and  decision  of  the 
lower  court.  This  court  is  not  bound  by  the  finding  and  decision 
of  the  lower  court."  Appellant  is  right  in  such  contention;  the 
principle  involved  having  been  recognized  by  this  court  in  Sands  v. 
Cruikshank,  15  S.  D.  146,  87  N.  W.  589;  Tyler  v.  Haggart,  19 
S.  D.  167,  102  N.  W.  682. 

The  appellant  further  contends :  "In  cases  like  the  one  at  bar, 
the  established  rule  of  law  is  that  the  court  will  not  modify  or 
change  its  original  decree  unles^s  it  is  shown  that  there  has  been  a 
material  change  in  the  circumstances  of  the  parties  affecting  the 
welfare  of  the  child,  or  some  material  facts  are  disclosed  which 
were  unknown  at  the  time  the  decree  was  rendered,  or  could  not 
have  been  ascertained  with  the  use  of  reasonable  diligence,  and 
then  only  to  the  extent  and  in  the  respect  warranted  by  such 
changes.  This  rule  is  based  upon  the  fundamental  doctrine  that, 
when  a  matter  has  been  once  litigated  and  has  passed  into  a  judg- 
ment, it  IS  res  adjudicata  and  is  not  open  to  be  relitigated  on  the 
same  facts,  except  upon  a  new  trial  or  appeal."  Appellant  claims 
that,  under  the  above  rule,  the  fact  that  the  father  is  a  proper 
party  to  have  custody  of  the  child  for  at  least  one-half  of  the  time 
has  been  adjudicated,  and  no  changed  conditions  have  been  shown 
justifying  taking  the  custody  of  the  child  away  from  the  father  for 
any  greater  part  of  the  time  than  provided  in  the  original  decree. 
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Conceding  the  ordinary  rule  to  be  as  above  claimed,  yet  ihe 
reason  for  such  rule  loses  much  force  when  applied  to  the  facts 
as  they  clearly  appear  by  the  record  herein.  As  before  noted,  the 
findings  of  the  judge  who  heard  the  divorce  case  were  entirely 
silent  as  to  custody  of  child  and  fitness  of  parties  to  have  such 
custody;  and  in  view  of  the  fact  that  the  child  was  a  girl  of  but 
six  years  of  age,  and  the  mother  was  given  a  divorce  upon  grounds 
of  cruelty,  desertion,  and  nonsupport,  the  query  would  naturally 
arise  as  to  why  the  custody  of  such  child  was  not  granted  solely 
to  the  mother.  The  reason  for  such  ruling  by  the  trial  court  be- 
comes apparent  from  the  affidavits  submitted  upon  the  motion  in 
the  lower  court,  from  which  it  is  seen  that  the  parties  had  agreed 
that  the  custody  of  the  child  be  equally  divided  between  the  par- 
ents in  case  divorce  was  granted.  But  regardless  of  the  fact  of 
such  agreement — which  agreement  was  undoubtedly  brought  to  the 
attention  of  the  court  and  acted  upon — even  treating  the  original 
decree  as  final  upon  the  question  of  the  fitiless  of  the  parties  to 
share  in  the  custody  of  the  child,  we  will  examine  the  matters  sub- 
mitted to  the  court  by  the  appellant  in  the  affidavits  oflfered  by 
him  in  support  of  his  motion.  It  will  be  noted  that  the  sole  ground 
for  such  motion,  as  stated  in  the  notice,  was  "that  it  is  for  the  best 
interests  of  the  child,"  and  the  only  change  in  the  situation  noted 
being  that  the  "plaintiflf  has  married,"  which  fact  was  not  noted 
as  any  reason  for  a  change  as  to  order  of  custody,  but  referred  to 
simply  in  connection  with  the  claim  that  the  decree  "does  not  make 
provision  for  her  having  custody  and  possession  of  the  child  after 
her  marriage."  There  was  no  allegation  that  the  plaintiflf  was 
even  an  unfit  person  to  have  such  custody,  or  that  there  had  been 
any  change  in  the  conditions  surrounding  the  child  owing  to  such 
marriage,  such  as  rendered  the  home  of  the  mother  an  unfit  place 
for  the  rearing  of  this  child.  Regardless  of  the  fact  that  the 
grounds  of  the  motion  as  set  forth  gave  no  reason  whatsoever  why 
it  was  for  the  interests  of  the  child  that  the  motion  be  granted, 
the  defendant  submitted  to  the  court  a  mass  of  affidavits  setting 
forth  facts  which,  if  true,  would  tend  to  show:  That  the  father 
was  the  party  entitled  to  a  decree  of  divorce ;  that  for  a  long  time 
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prior  to  the  divorce  proceedings,  and  with  the  knowledge  of  de- 
fendant, the  plaintiff  had  sustained  illicit  relations  with  the  man 
whose  wife  she  now  is,  and  was,  at  the  time  the  divorce  was 
granted,  wholly  unfit  to  have  the  custody  of  this  child. 

Defendant  now  contends  that  the  decree  of  the  trial  court  is 
res  judicata  as  to  both  parties'  fitness  a-s  custodians  of  the  child  at 
the  date  of  the  decree,  and,  moreover,  as  claimed  by  plaintiff's 
counsel,  if  plaintiff,  while  sustaining  illicit  relations  with  her  pres- 
ent husband  before  her  marriage  to  him,  w^as  a  fit  person  to  have 
the  custody  of  such  child,  she  is  certianly  fully  as  fit  after  her 
relations  to  such  person  have  become  legitimate.  Defendant  also 
attempted  to  show  that  the  physical  condition  of  the  child  was 
much  better  when  she  was  under  his  care.  The  claim  of  unfitness 
of  the  mother  to  be  the  custodian,  and  that  the  physical  well-being 
of  the  child  demands  that  the  defendant  have  her  custody,  seem 
now  to  be  abandoned,  except  only  as  the  alleged  wrongdoing  on 
the  part  of  the  wife  may  tend  to  show  that  her  present  husband 
was  '*the  destroyer  of  the  home  of  these  parties,"  and  that  the 
mother  "will  take  the  child  into  such  new  home,  and  the  child  will 
be  subjected  to  his  baneful  influences" — being  the  only  matters 
relied  upon  in  the  assignment  of  error.  All  accusations  made  by 
the  defendant  against  the  plaintiff  or  her  present  husband  were 
fuHy  met  and  answered  by  the  affidavits  submitted  by  plaintiff. 
The  trial  court  at  the  time  of  granting  the  original  decree  found 
as  one  of  its  findings:  *'That  the  plaintiff  has  at  all  times  con- 
ducted herself  toward  the  defendant  as  a  good  and  faithful  wife." 
Under  the  very  rule  so  strenuously  contended  for,  that  such  decree 
is  res  judicata  as  to  the  facts  as  they  existed  at  the  time  of  and 
prior  to  such  decree,  then  defendant  cannot  be  heard  to  claim  that 
such  finding  is  untrue,  and,  if  such  finding  was  true,  the  plaintiff 
was  not  guilty  of  mi'sconduct  with  her  present  husband — ^if  she 
were  not  guilty,  he  was  not.  There  is  no  claim  whatever  of  any 
wrongdoing  of  the  present  husband  other  than  that  claimed  in  his 
relations  to  the  plaintiff  prior  to  the  divorce,  and,  outside  of  his 
relations  toward  plaintiff,  there  is  no  attempt  to  impeach  either  his 
reputation  or  character.     We  believe  the  lower  court  was   fully 
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justified  in  finding  that  the  present  home  of  plaintiff  was  a  fit 
place  for  the  care  and  custody  of  this  child. 

This  leaves  but  one  question,  and  that  whether,  considering 
both  parties  proper  parties  to  have  the  custody  of  such  child,  the 
court  was  right  in  holding  that  it  was  to  the  best  interests  of  the 
child  to  remain  with  one  parent  during  the  whole  school  year,  so 
as  not  to  interfere  with  her  education.  Such  child  was  past  seven 
years  of  age.  Certainly  the  time  had  come  when  it  should  attend 
school,  and  it  takes  no  argument  to  show  that  the  child  would  be 
greatly  handicapped  if  part  of  the  school  year  was  spent  in  the 
schools  of  New  Jersey  (the  home  of  the  mother)  and  the  re- 
mainder in  the  schools  of  Illinois  (the  home  of  the  father).  The 
rights  of  either  or  both  parents  are  subservient  to  those  of  the 
child.  It  therefore  became  the  duty  of  the  trial  court  to  choose 
between  two  parents,  both  of  whom  he  found  fit  to  care  for  this 
child,  and  designate  which  should  have  the  child  for  the  nine 
school  months  and  which  for  the  other  three,  and,  under  the  record 
as  it  had  been  made  by  the  parties  hereto  and  appeared  before 
such  court,  it  could  not  have  said  that  this  girl  of  seven  years  of 
age  was  better  off  with  the  father  than  with  the  mother. 

The  order  appealed  from  is  affirmed. 


PARRISH  V.  DWINNELL. 

The  possesfiion  of  a  negotiable  Instrument  whlcli  la  payable  to 
order  and  indorsed  by  the  payee  In  blank  Is  in  itself  sufficient  evi- 
dence of  the  holder's  ownership,  rendering  payment  to  him  valid 
unless  he  is  known  to  the  payor  to  have  acquired  possession  wrong- 
fully. 

The  written  assignment  of  promissory  notes-,  of  which  the  as- 
signor was  not  in  possession,  having  been  already  assigned,  could 
not  affect  the  prior  assignment;  the  second  assignee  taking  auch 
assignment  at  his  peril. 

(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  L^vi 
McGek,  Judge. 

Suit  to  quiet  title  by  Lewis  E.  Parrish  against  William  S. 
Dwinnell.  From  the  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Robert  Burton,  for  appellant.  Schroder  &  Lewis,  for  re- 
spondent. 

McCOY,  J.  The  plaintiff,  in  his  complaint,  alleged  that  he  is 
the  owner  in  fee  and  in  the  lawful  possession  of  certain  real  estate 
situated  in  Pennington  county,  and  that  the  defendants  wrongfully 
claim  an  estate  or  interest  therein  adverse  to  plaintiff,  which  claim 
is  wholly  without  right.  To  this  claim  the  defendant,  William  S. 
Dwinnell,  made  answer  generally  denying  the  allegations  of  the 
complaint,  but  admitting  that  the  plaintiff  was  in  the  possession 
of  said  real  estate,  and  also  alleging  as  a  counterclaim  that  the 
plaintiff  and  his  wife,  for  valuable  consideration,  on  the  i6th  day 
of  March,  1892,  made,  executed,  and  delivered  to  the  Vermont 
Investment  Company  their  two  certain  promissory  notes  dated  on 
that  day,  and  thereby  promised  to  pay  to  the  said  Vermont  Invest- 
ment Company,  or  order,  the  sum  of  $1,500,  with  interest,  the 
first  of  said  notes  being  for  $1,000,  due  on  the  ist  day  of 
April,  1897,  and  the  other  note  being  for  the  sum  of  $500, 
due  on  the  ist  day  of  April,  1897;  that  to  secure  the  payment 
of  said  two  promissory  notes  plaintiff  and  his  wife  at  the 
same  time  executed  and  delivered  to  said  Vermont  Investment 
Company  their  real  estate  mortgage  upon  and  covering  said  real 
estate;  that  the  said  Vermont  Investment  Company  duly  assigned 
said  notes  and  mortgage  to  this  defendant,  Dwinnell,  on  the  14th 
day  of  November,  1907,  by  written  assignment,  and  this  defend- 
ant demanded  judgtnent  that  said  mortgage  be  declared  and 
adjudged  to  be  a  first  lien  upon  said  land.  To  the  counterclaim 
contained  in  said  answer  the  plaintiff  made  reply  admitting  the 
execution  and  delivery  of  said  notes  and  mortgage  to  the  Vermont 
Investment  Company,  and  alleging  that  the  said  note  for  $1,000 
was  before  the  maturity  thereof  sold,  indorsed,  transferred,  and 
delivered,  by  the  Vermont  Investment  Company,  together  with  the 
said  mortgage,  to  one  William  H.  H.  Barker,  and  that  the  said 
note  for  $500,  for  a  valuable  consideration,  before  maturity,  was 
sold,  indorsed,  transferred,  and  delivered  by  said  Vermont  Invest- 
ment Company  to  one  Edwin  H.  Shattuck,  who  thereupon  became 
the  owners  and  holders  of  said  notes  and  entitled  to  the  money 
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due  thereon,  and  that  thereafter,  and  before  the  commencement  of 
this  action,  the  plaintiff  for  vakiable  consideration,  through  divers 
mesne  transfers,  duly  obtained  transfer  to  him  from  the  said 
William  H.  H.  Barker  and  Edwin  H.  Shattuck  of  said  notes  and 
mortgage,  and  that  by  reason  thereof  plaintiff  is  entitled  to  have 
said  notes  and  mortgage  and  the  record  of  said  mortgage  can- 
celed. 

Upon  the  trial  of  said  cause,  by  deposition,  one  Charles  C. 
Barker  testified  that :  "I  am  45  years  of  age,  and  a  son  of  William 
H.  H.  Barker  who  lived  in  Burlington,  Vt.,  since  1866  until  his 
death  in  1895.  The  $1,000  note  in  question,  payable  to  the  Ver- 
mont Investment  Company,  or  order,  signed  by  plaintiff  and  wife, 
with  an  assignment  in  blank  on  the  back  -thereof,  executed  by  the 
Vermont  Investment  Company,  by  Lcverett  F.  Englesby,  and  the 
mortgage  securing  the  same,  I  had  in  my  possession.  I  owned  said 
note  and  mortgage  for  about  eight  years.  I  obtained  them  from 
the  estate  of  William  H.  H.  Barker.  I  bought  them  of  the  estate 
by  purchasing  the  interest  of  the  heirs  under  decree  of  the  pro- 
bate court  of  Chittenden  district,  state  of  Vermont,  and  sold  the 
same  in  July,  1908,  to  Thomas  H.  Doughty.  I  did  not  know  how 
long  William  H.  H.  Barker  had  this  note  and  mortgage  in  his 
possession  before  he  died.  I  know  my  father  owned  this  mort- 
gage and  note,  because  I  saw  them  among  his  papers  previous  to 
his  death  and  heard  him  speak  of  them  several  times."  Joel  H. 
Gates,  a  witness  for  plaintiff,  by  deposition,  also  testified :  "I  reside 
at  Burlington,  Vt.,  and  am  president  of  the  Howard  National 
Bank.  I  am  familiar  with  the  signature  of  Leverett  P.  Englesby 
and  the  name  of  Leverett  F.  Englesby,  written  on  the  slip  of 
paper  attached  to  the  back  of  the  $1,000  note  after  the  words  'The 
Vermont  Investment  Company'  and  before  the  words  *  President,' 
was  written  by  Leverett  F.  Englesby,  whom  I  understood  to  be 
president  of  the  Vermont  Investment  Company."  Edward  H. 
Shattuck,  a  witness  for  plaintiff,  by  deposition,  also  testified :  "I 
reside  at  Waterville,  Vt.,  and  am  a  retired  merchant.  The  note 
in  question  for  $500  payable  to  the  Vermont  Investment  Company, 
signed  by  plaintiff  and  wife,  I  have  seen  before.     I  got  it  from 
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Leverett  F.  Englesby.  I  had  it  in  my  possession  from  the  time  I 
got  it  until  I  sold  it  to  Mr.  Doughty.  I  paid  $500  for  it,  prob- 
ably to  Mr.  Englesby.  At  the  time  I  purchased  this  note  the 
assignment  upon  the  piece  of  paper  attached  thereto  was  signed  by 
Leverett  F.  Englesby  thereon."  Attached  to  the  back  of  each  of 
said  notes  appears  the  following  blank  indorsement :  '*For  value 
received   the   Vermont    Investment    Company    hereby    assigns    the 

within   note   to   and    hereby    guarantees    the    payment    at 

maturity  of  the  coupons  attached  thereto.  The  Vermont  Invest- 
ment Co.,  by  Leverett  F.  Englesby,  President."  It  also  appears 
in  evidence  that  Thomas  H.  Doughty  purchased  said  notes  of 
Barker  and  Shattuck  for  and  on  behalf  of  plaintiff,  and  on  the 
trial  of  said  cause  the  plaintiff  produced  and  had  said  notes  in  his 
possession.  The  defendant,  Dwinnell,  offered  in  evidence  a  written 
assignment  to  him  of  said  notes  and  mortgage  by  the  Vermont 
Investment  Company  by  Leverett  F.  Englesby,  president,  bearing 
date  November  14,  1907.  One  Rinehart,  an  attorney  for  defend- 
ant, Dwinnell,  testified  that  he  had  made  inquiry  of  Englesby 
regarding  the  whereabouts  of  the  notes  and  mortgage  mentioned 
in  said  assignment  and  had  been  assured  by  Englesby  that  the 
Vermont  Investment  Company  still  owned  the  same.  Findings  and 
judgment  were  in  favor  of  plaintiff.  Defendant,  Dwinnell,  ap- 
peals, urging  insufficiency  of  the  evidence  to  justify  the  findings 
and  judgment,  and  also  assigning  many  errors  in  the  reception  and 
rejection  of  evidence. 

We  are  of  the  opinion  that  the  evidence  is  amply  suffkient 
to  support  the  findings  and  judgment.  One  in  possession  of  a 
promissory  note,  under  the  circumstances  of  this  case,  is  presumed 
to  be  the  owner  thereof,  or  to  have  paid  the  same.  There  was  no 
evidence  of  any  kind  or  character  offered  by  defendant  that  would 
impair  in  any  way  the  effect  of  such  presumption.  Dwinnell  did 
not  testify,  and  there  is  nothing  in  the  case  to  show  but  what  he 
knew  at  all  times  about  the  facts  in  relation  to  the  sale  and  deliv- 
ery and  possession  of  said  notes  by  Barker  and  Shattuck.  The 
burden  was  upon  the  defendant  to  produce  evidence  sufficient  to 
overcome  the  presumption  arising   from   the   possession   of   these 
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notes  by  plaintiff.  The  possession  of  a  negotiable  instrument 
which  is  payable  to  the  order  of  the  payee  and  is  indorsed  by  him 
in  blank  is  in  itself  sufficient  evidence  of  his  right  to  present  it  and 
to  demand  payment  thereof.  The  payment  to  such  person  will 
always  be  valid  unless  he  is  known  to  the  payor  to  have  acquired 
possession  wrongfully.  Daniel,  Neg.  Insts.  §  573.  In  this  case  the 
evidence  shows  that  Barker  and  Shattuck  were  in  rightful  posses- 
sion as  the  lawful  owners  of  said  notes  indorsed  in  blank  to  them 
by  the  original  payee,  and  a  second  assignment  thereof  by  the 
payee  without  possession  and  while  the  same  were  in  the  posses- 
sion of  Barker  and  Shattuck  could  in  no  manner  prejudice  their 
title  to  such  notes.  One  taking  an  assignment  of  notes  not  in  the 
possession  of  the  assignor,  under  the  circumstances  of  this  case, 
takes  such  assignment  at  his  peril,  and  the  burden  would  be  upon 
him  to  show  that  those  who  were  in  actual  possession  of  such 
notes  had  no  lawful  right  thereto.  Richards  Trust  Co.  v.  Rhom- 
berg,  19  S.  D.  597,  104  N.  W.  268. 

After  careful  consideration  of  all  assignments  of  error  re- 
lating to  the  reception  and  exclusion  of  testimony^  we  are  of  the 
opinion  that  the  same  are  without  merit,  and  it  would  serve  no 
useful  purpose  to  further  express  our  views  concerning  the  same. 

The  judgment  of  the  circuit  court  is  affirmed. 


SMALLEY  V.  LASELL. 

A  proposed  answer  accompanying  an  application  to  open  a  de- 
fault judgment  in  an  action  on  contract,  which  puts  in  issue  every 
allegation  of  the  complaint,  except  the  execution  of  the  contract,  is 
not  frivolous,  but  states  a  defense. 

A  written  contract  stipulating  for  the  delivery  by  one  party 
thereto  of  personalty  as  a  consideration  for  a  conveyance  of  real 
estate,  and  containing  an  acknowledgment  of  the  receipt  of  the 
personalty,  does  not  preclude  inquiry  in  an  action  on  the  contract 
as  to  the  fact  of  delivery,  and  an  answer,  tendered  on  application 
to  open  a  default,  denying  delivery,  is  not  frivolous. 

Where,  in  an  application  to  open  a  default  on  the  ground  that 
the  reason  why  the  answer  was  not  served  in  time  was  the  pendency 
of  a  motion  by  defendant's  attorney  to  set  aside  the  service  of  sum- 
mons. It  appeared  that  the  motion  to  set  aside  the  service  was  sup- 
ported by  affidavits  on  file  in  the  trial  court,  but  not  in  the  record 
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on  appeal  from  the  order  opening  the  default,  and  the  motion  might 
have  involved  issues  of  fact,  there  was  nothing  to  show  that  the 
default  resulted  from  a  mistake  of  law  of  defendant's  attorneys  in. 
moving  to  set  aside  the  service,  so  that  relief  against  the  default 
could  not  be  denied  on  the  ground  that  a  party  may  not  be  relieved 
from  a  default  resulting  from  a  mistake  of  law  of  his  attorneys. 

The  court,  pending  a  motion  to  set  aside  the  service  of  sum- 
mons, may  not  enter  a  default  judgment  without  overruling  the 
objection  to  the   service   of  summons. 

The  failure  of  counsel  for  defendant  moving  to  set  aside  the 
service  of  summons  to  apply  for  an  enlargement  of  the  time  in  which 
to  answer  after  the  denial  of  the  motion  and  before  the  entry  of 
default  judgment  is  not  such  a  want  of  diligence  as  precludes  the 
trial  court  in  its  sound  discretion  from  granting  an  application  to 
set  aside  the  default  made  without  unreasonable  delay. 

(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  M.  Mc- 
Coy, Judge. 

Action  by  Ira  E.  Smalley  against  Dana  Lasell.  From  an 
order  opening  a  default  judgment  for  plaintiff,  he  appeals.  Af- 
firmed. 

Robertson  &  Dougherty,  for  appellant.  Scars  &  Potter,  for 
respondent. 

HANEY,  J.  This  action  was  commenced  on  June  2,  1908, 
service  of  summons  having  been  made  by  delivering  to  and  leaving 
with  defendant's  wife  a  copy  thereof  at  defendant's  dwelling  in 
Day  county.  On  August  4th  plaintiff's  counsel  were  served  with 
an  order  to  show  cause  why  defendant's  default  should  not  be  set 
aside,  and  he  be  permitted  to  answer,  returnable  August  29th, 
accompanied  by  a  copy  of  a  proposed  verified  answer  and  an  affi- 
davit of  Frank  Sears  of  the  firm  of  Sears  &  Potter,  stating :  That 
affiant's  firm  was  retained  by  the  defendant  about  June  30th  to 
make  application  to  have  the  service  of  summons  set  aside.  That 
such  application  was  made  and  denied  about  July  9th.  'That,  by 
reason  of  said  application,  no  answer  was  served  in  said  cause,  and 
more  than  30  days  has  elapsed  since  the  service  of  the  summons 
and  complaint  therein.  That  the  said  attorneys  acted  in  gix>d  faith 
in  making  said  application,  and  advised  the  defendant  that  no 
sufficient  service  of  summons  had  been  made  on  him  to  entitle  the 
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plaintiff  to  judgment,  and  the  failure  of  the  defendant  to  serve  his 
answer  in  said  cause  was  due  and  owing  to  the  making  of  said 
motion  to  set  aside  the  service,  and  to  the  counsel  given  by  his 
attorneys,  Sears  &  Potter,  to  the  effect  that  said  service  was  in- 
sufficient. That  the  defendant  desires  to  answer  therein,  and,  as 
affiant  believes,  has  a  good  and  meritorious  defense  to  said  action.' ' 
On  August  17th,  12  days  before  the  return  day  of  the  order  to 
show  cause,  plaintiff's  counsel  were  served  with  an  affidavit  of 
merits,  a  second  affidavit  of  Frank  Sears,  and  a  notice  to  the  effect 
that  such  affidavits  would  be  read  on  the  hearing  of  the  order  to 
show  cause.  At  the  time  and  place  set  for  the  hearing  of  such 
order,  the  plaintiff  api:>eared  by  his  counsel;  the  defendant  not 
appearing  either  in  person  or  by  counsel.  On  September  9th  the 
court  made  an  order  setting  aside  defendant's  default,  and  allowing 
him  to  answer  within  30  days  upon  payment  of  $25  as  terms;  it 
being  provided  that  the  judgment  theretofore  entered  and  docketed 
for  $5,117  and  costs  "should  stand  as  security  to  the  plaintiff  for 
such  judgment  as  he  may  recover  in  this  action,  if  judgment  be 
given  for  plaintiff,  until  the  final  determination  of  this  action." 
From  this  order  the  plaintiff  appealed. 

Counsel  for  appellant  concede  that  the  defendant's  application 
for  leave  to  answer  was  addressed  to  the  sound  discretion  of  the 
trial  court,  but  they  contend  such  discretion  was  abused  (i)  be- 
cause the  affidavits  on  which  the  application  was  based  contained 
no  facts  tending  to  show  inadvertence,  surprise,  or  excusable  mis- 
take; (2)  because  it  appears  from  such  affidavits  that  an  answer 
was  not  served  in  time  through  mistake  of  law  and  not  of  fact ; 
(3)  because  no  reasons  are  given  therein  why  defendant's  motion 
to  set  aside  the  rervice  of  summons  was  not  made  in  time  to  allow 
the  service  of  an  answer  within  the  statutory  period,  thus  showing 
bad  faith  and  inexcusable  neglect;  (4)  because  a  proper  affidavit 
of  merits  was  not  served;  and  (5)  because  defendant's  proposed 
answer  did  not  state  facts  constituting  a  defense  and  was  frivolous. 

It  is  alleged  in  the  complaint  that  the  plaintiff  and  the  defend- 
ant entered  into  a  written  contract  by  the  terms  of  which  the 
plaintiff  was   to   deliver  certain   described   personal   property   and 
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make'  certain  payments,  and  the  defendant  was  to  convey  to  the 
plaintiff  certain  described  real  property;  that  the  plaintiff  delivered, 
described  personal  property  of  the  agreed  value  of  $4,800;  that  the 
defendant  has  neglected  and  refused  to  convey  the  real  property, 
wherefore  the  plaintiff  demands  judgment  for  the  value  of  the 
personal  property  with  interest,  costs,  and  disbursements.  Defend- 
ant's proposed  answer  admits  the  execution  of  the  contract ;  denies 
he  has  ever  received  from  the  plaintiff  any  of  the  property  de- 
scribed in  the  complaint;  denies  that  the  plaintiff  delivered  to  the 
defendant  any  part  of  the  property  referred  to  in  the  complaint; 
denies  that  defendant  refused  or  neglected  to  furnish  perfect  title 
to  the  real  property;  alleges  that  he  was  at  all  times  ready  to 
comply  with  the  terms  of  the  contract;  and  denies  each  and  every 
allegation  of  the  complaint  not  expressly  admitted.  If  this  answer 
fails  to  state  a  defense,  we  are  unable  to  imagine  how  one  could 
be  framed  that  would  do  so.  *  It  puts  in  issue  every  allegation  of 
the  complaint  except  the  execution  of  the  contract.  The  contention 
that  it  is  frivolous  because  delivery  of  the  personal  property  de- 
scribed in  the  contract  was  acknowledged  in  the  contract  itself  is 
clearly  untenable.  The  contract  as  set  out  in  the  complaint  does 
not  contain  such  an  acknowledgment,  and,  if  it  did,  it  would  not 
preclude  inquiry  as  to  the  fact  of  delivery. 

Defendant's  default  did  not  result  from  any  mistake  or  negli- 
gence on  his  part.  It  appears  from  the  uncontradicted  affidavits 
upon  which  the  order  appealed  from  was  based  that  after  employ- 
ing counsel  the  defendant  went  to  Alberta,  Canada,  where  he  re- 
mained during  the  pendency  of  this  action  in  the  circuit  court. 
There  is  nothing  in  the  record  to  justify  the  inference  that  his 
absence  from  this  state  was  designed  to  prevent  or  delay  the  prose- 
cution of  the  plaintiff's  claim.  He  employed  counsel  in  ample 
time  to  have  had  an  answer  served.  The  attack  upon  the  service 
of  the  summons  was  made  on  the  advice  and  suggestion  of  counsel. 
It  was  their  mistake,  not  his,  which  enabled  the  plaintiff  to  secure 
a  judgment  by  default.  They  undoubtedly  were  authorized  and 
relied  on  by  the  defendant  to  take  such  action  as  would  properly 
protect  his  rights.     If  the  service  of  the  summons  was  defective. 
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they  had  an  undoubted  right  to  attack  it.  Whether  they  were 
justified  in  doing  so  when  the  time  in  which  to  answer  was  so 
nearly  expired  would  depend  upon  the  nature  of  the  objections  to 
the  service  and  the  nature  of  their  information  concerning  the 
same.  Presumptively  their  motion  was  properly  denied.  Pre- 
sumptively they  erred  as  to  the  sufficiency  of  their  objections. 
Whether  their  mistake  was  one  of  law  or  one  of  fact  depends  upon 
the  grounds  of  their  motion.  There  is  nothing  in  the  record  to 
sustain  appellant's  contention,  assuming  that  a  party  may  not  be 
relieved  from  a  default  resulting  from  a  mistake  of  law  -on  the 
part  of  his  attorneys.  It  affirmatively  appears  that  the  motion  to 
set  aside  the  service  of  summons  was  supported  by  affidavits  which 
are  not  before  us  on  this  appeal,  but  which  were  on  file  in  this 
action,  and  should  have  been  considered  by  the  trial  court  in  ruling 
on  the  application  to  set  aside  the  default.  If  it  appeared  that 
"Such  motion  only  involved  the  sufficiency  of  the  return  of  service 
on  the  summons,  there  might  be  force  in  appellant's  contention  that 
the  mistake  was  one  of  law  and  not  of  fact,  but  the  motion  evi- 
dently involved  issues  of  fact.  It  may  have  involved  only  issues 
of  fact.  It  may  have  been  contended  that  no  summons  was  ever 
delivered  to  or  left  with  defendant's  wife  at  his  dwelling  or  else- 
where. The  grounds  of  the  motion,  the  issues  involved,  were 
known  to  the  trial  court,  and  were  undoubtedly  given  proper  con- 
sideration in  determining  whether  defendant's  counsel  were  guilty 
of  inexcusable  neglect  in  relying  thereon,  instead  of  interposing  an 
answer  before  the  time  for  answering  expired.  Moreover,  with 
such  a  motion  pending,  the  court  could  not  enter  a  default  judg- 
ment without  overruling  defendant's  objections  to  the  service  of 
the  summons,  and  the  real  question  in  this  case  is  whether  defend- 
ant's counsel  were  guilty  of  inexcusable  negligence  in  failing  to 
secure  an  enlargement  of  the  time  in  which  to  answer  after  their 
motion  was  denied,  and  before  the  default  judgment  was  entered. 
It  clearly  would  have  been  an  abuse  of  discretion  to  have  refused 
such  an  application.  It  is  equally  clear  that  the  failure  of  defend- 
ant's counsel  to  make  such  an  application  before  the  default  judg- 
ment was  entered  did  not  constitute  such  a  want  of  diligence  as 
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precluded  the  trial  court  in  the  exercise  of  a  sound  discretion  from 
granting  the  application  to  set  aside  the  default,  made,  as  it  was, 
without  unreasonable  delay  in  view  of  all  the  circumstances  dis- 
closed by  the  record  on  this  appeal. 

No  useful  purpose  would  be  served  by  an  extended  discussitin 
of  appellant*s  numerous  technical  objections  to  the  phraseology  ot 
the  affidavit  of  merits.  No  departure  from  the  usual  form  of  such 
instruments  is  disclosed  that  would  warrant  a  reversal  of  the  order 
appealed  from.  An  examination  of  the  entire  record  clearly  justi- 
fies these  conclusions :  That  the  defendant  and  his  counsel  acted  in 
good  faith;  that  there  is  a  substantial  controversy  between  the 
parties  to  this  action;  that  the  defendant  should  be  given  an  oppor- 
unity  to  defend;  and  that  it  was  not  an  abuse  of  discretion  to  set 
aside  his  default  upon  the  conditions  prescribed  by  the  learned 
circuit  court.    Its  order  is  affirmed. 

McCOY,  J.,  taking  no  part  in  this  decision. 


JOY  V.  MIDLAND  STATE  BANK  et  al. 

A  tax  deed  is  at  least  color  of  title,  and  one  in  possession  there* 
under  may  bring  an  action  under  Laws  1905,  c.  81,  to  quiet  title 
against  one  having  no  title. 

A  court  having  jurisdiction  over  the  person  of  a  party  to  a 
suit  has  jurisdiction  to  compel  him  to  execute  a  conveyance  of  real 
estate  located  in  another  state,  and  a  conveyance  executed  pursuant 
to  an  order  of  the  court  by  one  empowered  to  convey  the  legal  title 
will  be  recognized  by  the  courts  of  the  state  in  which  the  land  is 
located;  but  the  power  to  convey  must  be  conferred  either  by  statute 
or  by  act  of  the  holder  of  the  legal  title. 

A  court  of  equity,  acquiring  jurisdiction  over  the  parties  In 
cases  of  fraud,  trust,  or  contract,  will  administer  full  relief  without 
regard  to  the  situation  of  the  property  in  which  the  controversy  had 
its  origin,  and  it  may  decree  a  conveyance  of  real  estate  beyond  the 
control  of  the  court,  provided  it  can  be  reached  by  the  exercise  of 
its  powers  over  the  person,  and  the  relief  asked  is  of  such  a  nature 
as  the  court  is  capable  of  administering. 

A  receiver  of  a  foreign  corporation  appointed  by  the  court  of 
the  state  of  the  origin  of  the  corporatioij  and  considered  as  a  court 
or  common-law  receiver  is  not  vested  with  the  legal  title  to  real 
estate  of  the  corporation  situated  in  South  Dakota,  where  the  cor- 
poration has  not  voluntarily,  or  otherwise,  conveyed  the  land  to  the 
receiver  but  the  legal  title  remains  in  the  corporation. 


Digitized  by 


Google 


1910.]  JOY  V.   MIDLAND   STATE   BANK   et   al.  245 

Where  a  trust  is  created,  a  legal  estate  sufficient  to  execute 
the  trust  will,  if  possible,  be  implied. 

A  receiver  of  a  Nebraska  corporation  appointed  by  a  Nebraska 
court  under  a  statute  forming  a  part  of  the  charter  of  the  corpora- 
tion, and  authorizing  the  receiver  to  take  charge  of  and  wind  up  the 
corporate  business,  is  a  statutory  receiver  and  acquires  as  against 
the  corporation  such  legal  title  as  is  sufficient  for  the  execution  of 
the  trust,  though  the  Nebraska  statute  does  not  expressly  vest  title 
in  hlra,  and  the  receiver  becomes  under  the  statute  the  successor 
to  the  corporation,  and  as  such  is  entitled  to  full  recognition  in 
every  state  where  the  corporation  may  have  interests. 

A  Nebraska  corporation  is  bound  by  the  statute  authorizing  the 
api>ointment  of  a  receiver,  and  on  the  appointment  of  a  receiver  it 
an «  its  officers  are  forbidden  to  do  any  act,  and  it  cannot  question 
the  title  of  a  purchaser  from  the  receiver  of  real  estate  located  in 
South   Dakota. 

A  deed  executed  and  delivered  by  a  receiver  relates  back  to  and 
takes  effect  as  of  the  date  of  the  rceiver's  sale. 

Where  a  receiver's  sale  was  prior  to  a  third  person's  possession 
of  the  land  sold,  the  deed  executed  and  delivered  while  the  third 
person  was  in  possession  was  not  invalid  under  the  statute  declaring 
invalid  any  conveyance  of  land  when  at  the  time  thereof  the  land  is 
in  the  open  and  notorious  possession  of  one  not  a  party  to  the 
transfer. 

Where  the  receiver  of  a  corporation  contracted  to  sell  its  land 
to  a  purchaser  who  paid  the  price  thereof,  the  purchaser,  acquiring 
a  deed  while  a  third  person  was  in  possession,  acquired  an  equitable 
title  good  as  against  the  corporation,  if  in  existence. 

A  tax  deed,  which  shows  on  its  face  that  the  county  whose 
treasurer  executed  the  deed  purchased  the  land  at  public  auction,  Is 
void  on  its  face. 

One  in  possession  of  and  claiming  land  under  a  tax  deed  void 
on  its  face  must  pay  the  taxes  on  the  land,  and  not  allow  the  same 
to  go  to  sale,  and  his  purchase  on  a  sale  is  a  mere  payment  of  the 
taxes. 

Under  the  Scavenger  Act  (Laws  1901,  c.  51),  providing  for  the 
collection  of  delinquent  taxes,  and  declaring  in  section  15  that  title 
shall  not  pass  until  the  filing  of  proof  of  service  of  notice  of  the 
maturity  of  the  certificate  of  sale,  and  that  the  proof  must  be  filed 
before  the  maturity  of  the  certificate,  a  tax  title  is  not  good  where 
the  proof  of  service  of  such  notice  was  not  filed  until  about  five  years 
after  the  expiration  of  the  year  for  redemption  from  the  sale. 

Where  a  possession  by  one  under  a  tax  deed  constituting  bare 
color  of  title  has  not  continued  for  10  years,  and  there  has  not  been 
10   years'   payment  of  taxes  under  such  color  of  title,  the  color  of 
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title,  possession,  and   payment  of  taxes  are  not  sufficient  to  cut  off 
the  title  of  the  owner. 

(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  L:e;vi 
McGee:,  Judge. 

Action  by  Francis  F.  Joy  against  the  Midland  State  Bank  and 
others,  in  which  Julius  A.  Perkins  was  made  a  defendant  by  order 
of  court  on  his  petition.  From  a  judgment  for  plaintiff,  defendant 
Julius  A.  Perkins  appeals.    Reversed. 

Buell  Sr  Gardner  and  Hall  &  Stout,  for  appellant. 

Where  it  appears  from  the  tax  deed  that  the  premises  de- 
scribed therein  were  purchased  at  public  auction  by  the  county  at 
a  competitive  bidding  sale,  the  deed  is  void  upon  its  face. 
Reckitt  v.  Knight,  i6  S.  D.  395.  Where  it  appears  from  an  in- 
spection of  the  tax  deed  that  the  property,  consisting  of  320  acres, 
was  sold  as  one  lot  or  parcel  for  the  gross  consideration  of  $65.22, 
it  is  void  upon  its  face  and  conveys  no  title.  Palmer  v.  Lathrop, 
10  S.  D.  216.  One  in  possession  of  and  claiming  land  under  a  tax 
deed  void  on  its  face  must  pay  the  taxes  on  the  land,  and  not 
allow  the  same  to  go  to  sale,  and  his  purchase  on  a  sale  is  a  mere 
payment  of  the  taxes.  Wambole  v.  Foote,  2  Dak.  i ;  Burns  v. 
Lewis,  13  S.  E.  123;  Douglas  v.  Dangerfield,  10  Ohio,  152;  Lacy 
v.  Davis,  4  Mich.  140;  Voris  v.  Thomas,  12  111.  442;  Bassett  v. 
Welsh,  22  Wis.  350;  Christy  v.  Fisher,  58  Cal.  250;  Keith  v. 
Keith,  26  Kan.  26.  A  notice  of  the  expiration  of  the  time  of 
redemption  not  addressed  to  the  owner  of  the  premises  described 
therein,  nor  to  any  other  person  or  persons,  is  wholly  insufficient 
to  mature  the  certificates.  Rector  v.  Wilhelmy  Co.  v.  Maloney,  15 
S.  D.  271;  Ambler  v.  Patterson,  114  N.  W.  781.  The  statute  re- 
quires that  the  notices  must  not  only  be  given,  but  proof  of  service 
or  publication  must  be  filed  prior  to  the  expiration  of  the  time 
fixed  for  redemption.  Nichol  v.  Sherman,  22  S.  D.  189,  no  N. 
W.  777;  King  V.  Lane,  21  S.  D.  loi,  no  N.  W.  37.  A  court  of 
equity  acquiring  jurisdiction  over  the  parties  in  cases  of  fraud, 
trust,  or  contract,  will  administer  full  relief  without  regard  to  the 
situation  of  the  property  in  which  the  controversy  has  its  origin, 
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and  it  may  decree  a  conveyance  of  real  estate  beyond  the  control 
of  the  court,  provided  it  can  be  reached  by  the  exercise  of  its 
powers  over  the  person,  and  the  relief  asked  is  of  such  a  nature 
as  the  court  is  capable  of  administering.  Fall  v.  Fall,  75  Neb. 
120,  113  N.  W.  175;  Gilliland  v.  Inabnit,  92  Iowa,  46,  60  N.  W. 
211;  Weimar  v.  Weimar,  82  Va.  890,  5  S.  E.  536;  Lindley  v. 
Reilly,  50  N.  J.  Law,  636,  15  Atl.  379;  Chattanooga  R.  Co.  v. 
Evans,  66  Fed.  Rep.  809;  Wright  v.  Lee,  2  S.  D.  596.  The  only 
party  who  can  question  the  title  to  land  resting  in  a  foreign  cor- 
poration which  has  not  complied  with  the  foreign  corporation  act 
of  the  state,  is  the  state  itself.  It  is  a  question  purely  between  the 
state,  in  its  political  capacity,  and  the  foreign  corporation,  and  a 
question  that  private  parties  cannot  raise.  19  Cyc.  1241,  13  A.  & 
E.  Ency.  Law,  853. 

Charles  W.  Brown,  for  respondent. 

The  district  court  of  Douglas  county,  Nebraska,  had  no  juris- 
diction to  order  a  sale  of  the  land  in  question  at  the  court  house 
in  Omaha  in  that  county,  and  the  receiver's  deed,  made  against 
the  objections  of  the  Midland  State  Bank,  is  void  for  want  of 
jurisdiction.  Fall  v.  Eastin,  215  U.  S.  i ;  Fall  v.  Fall,  113  N.  W. 
17s ;  Watts  V.  Waddle,  6  Pet.  389,  L.  ed.  437 ;  Boone  v.  Childs,  10 
Pet.  177,  L.  ed.  388;  Watkins  v.  Holman,  16  Pet.  25,  L.  ed.  873; 
Miller  v.  Sherry,  2  Wall,  237,  L.  ed.  827;  Corbett  v.  Nutt,  10 
Wall,  464,  L.  ed.  976;  Simpkins  v.  Smith,  50  How.  Pr.  56;  Wigh- 
ton  V.  Bosler,  102  Fed.  70;  3  Pom.  Eq.  Jur.  §§  1317,  1318,  and 
notes;  High  on  Receivers,  §§  239-241,  47;  §  4  Freeman  Void 
Judicial  Sales.  The  Nebraska  sale  and  deed  are  void,  because  in 
contravention  of  the  law  and  public  policy  of  South  Dakota,  and 
because  at  the  date  of  the  deed  the  land  was  in  the  actual  adverse 
possession  of  the  plaintiff's  grantor.  Fitzgerald  v.  Miller,  7  S.  D. 
61;  Frum  V.  Weaver,  13  S.  D.  457;  Shelby  v.  Bowden,  16  S.  D. 
531;  §§  3303.  6389  Compiled  Laws  of  1887;  §§  1226,  1227,  1271, 
1189  Rev.  Civil  Code;  §§  883-885  Rev.  Civil  Code;  Small  v. 
Smith,  14  S.  D.  621. 

WHITING.  P.  J.  This  action  was  brought  by  the  plaintiflf 
to  quiet  title  in  certain  lands  in  Pennington  county;  said  action 


Digitized  by 


Google 


248  SOUTH  DAKOTA  REPORTS.  [October, 

being  brought  under  the  provisions  of  chapter  8i  of  the  1905 
Session  Laws  of  this  state.  The  defendant  Perkins  was  not  named 
in  the  original  summons  or  complaint,  and  was  not  a  party  to  said 
action  except  as  he  was  made  so  under  the  term  ''persons  un- 
known" ;  but  he  became  party  defendant  upon  order  of  court, 
made  at  his  request.  The  cause  was  tried  to  the  court  without  a 
jury,  and  findings  of  fact  were  made  upon  which  conclusions  of 
law  and  decree  were  entered  in  favor  of  the  plaintiff.  The  motion 
for  new  trial  having  been  denied,  the  defendant  Perkins  appeals  to 
this  court  from  the  judgment  of  the  trial  court  and  the  order  deny- 
ing a  new  trial.  The  Midland  Bank  made  no  appearance  in  the 
trial  court,  and  a  default  decree  was  entered  against  it. 

The  findings  of  the  court  were  quite  voluminous,  and  we  deem 
it  unnecessary  to  recite  the  same  in  full  herein.  Under  the  evi- 
dence the  following  facts  appear  uncontroverted :  In  September, 
1896,  the  Midland  State  Bank  was  a  corporation,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  state  of 
Nebraska  and  was  the  holder  of  the  fee  title  to  the  real  estate  in 
question.  Upon  that  day  proceedings  were  started  in  district  court 
of  Douglas  county,  Neb.,  praying  for  the  appointment  of  a  receiver 
of  such  corporation,  which  proceedings  were  brought  under  and 
by  virtue  of  the  Constitution  and  a  statute  of  that  state ;  the  statute 
in  question  providing  for  the  appointment  by  the  district  courts, 
upon  application  of  the  Attorney  General,  of  a  receiver  to  take 
charge  of  and  wind  up  the  business  of  a  banking  corporation 
whenever  it  should  appear,  upon  proper  examination,  that  such 
bank  had  less  property  than  that  required  by  the  laws  of  said  state, 
or  was  conducting  its  business  in  an  unsafe  and  unauthorized 
manner.  In  such  proceedings  one  Joseph  W.  Thomas  was  by 
such  court  appointed  the  receiver  of  such  banking  corporation,  and 
by  the  order  appointing  him,  dated  September  16,  1896,  he  was 
authorized,  among  other  things,  to  sell  the  real  estate  of  said  bank 
upon  the  further  order  of  said  court.  Such  receiver  duly  qualified 
by  giving  bond  which  was  approved  by  the  judge  of  the  court.  On 
September  10,  1897,  the  said  receiver  undertook  and  purported  to 
sell,  to  the  defendant  Julius  A.  Perkins,  certain  assets  of  said  cor- 
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poration,  among  which  was  the  land  involved  in  this  suit.  A  re- 
port of  such  sale  was  made  to  the  court,  and  on  October  6,  1897, 
such  sale  was  confirmed  by  said  court  over  the  objections  of  said 
Midland  State  Bank;  and  on  October  19,  1897,  the  said  receiver 
executed  a  deed,  purporting  to  convey  the  said  lands  to  the  appel- 
lant herein,  which  deed  was  never  filed  for  record  in  the  office  of 
the  register  of  deeds  of  Pennington  county  until  July  20,  1907. 
It  is  under  and  by  virtue  of  this  deed  that  appellant  claims  title 
to  the  land  and  seeks,  through  counterclaim,  a  decree  quieting  such 
title.  Plaintiff  makes  no  claim  of  title  under  and  through  the 
original  source  of  title,  but  bases  his  claim  solely  upon  the  follow^- 
ing:  A  treasurer's  tax  deed,  purporting  to  convey  all  of  this  land, 
was  on  October  15,  1897,  issued  by  the  then  treasurer  of  Penning- 
ton county  to  one  Paul  S.  Woods  as  grantee,  which  deed  was, 
upon  that  date,  placed  of  record,  and  the  said  Paul  S.  Woods  im- 
mediately entered  into  possession  of  said  land  under  said  deed. 
He  continued  in  such  possession  until  he  conveyed  his  interest  in 
said  land  to  the  plaintiff,  who  ever  since  has  been  in  possession  of 
the  same.  On  November  6,  1901,  and  while  said  Woods  was  hold- 
ing possession  of  said  lands  under  the  above-mentioned  tax  deed, 
he  purchased  all  of  said  lands  upon  a  tax  judgment  sale  under 
what  is  known  as  the  "Scavenger  tax  law."  Certificates  of  sale 
were  issued  to  him  of  that  date,  which  certificates  were  assigned 
to  this  plaintiff  on  August  2,  1902,  upon  which  date  plaintiff  en- 
tered into  possession  of  said  premises.  On  the  same  date  Woods 
gave  plaintiff  a  quit-claim  deed  of  said  premises,  which  deed  was  - 
recorded  August  4,  1902.  Plaintiff  published  notices  of  expira- 
tions of  certificates  of  purchase ;  the  last  publication  of  such  notices 
being  September  10,  1902.  Such  notices  gave  as  date  for  termina- 
tion of  redemption  period  December  17,  1902.  The  proof  of  these 
publications  was  never  filed  in  the  office  of  the  clerk  of  courts  of 
Pennington  county  until  December  13,  1907.  Such  proof  was  in 
the  form  of  affidavits  sworn  to  on  December  12,  1907.  From  the 
date  of  the  tax  deed  running  to  Woods  all  taxes  against  the  lands 
were  paid  by  Woods  or  plaintiff;  some  of  such  payments  being 
made  by  purchases  at  tax  sale  or  redemption   from  purchase  at 
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sale.  This  action  was  commenced  July  21,  1906,  upon  which  date 
plaintiff  filed  notice  of  liS"  pendens  in  the  usual  form. 

Upon  this  appeal  the  appellant,  not  only  maintains  the  validity 
of  the  title  claimed  by  him,  but  attacks  the  title  claimed  by  re- 
spondent. Respondent  in  his  brief  cites  no  authorities  and  makes 
no  argument  in  support  of  his  title,  simply  taking  the  position 
that  appellant  has  no  title  to  such  premises,  and  that,  as  against  a 
party  holding  no  title,  respondent's  tax  deed,  being  at  least  color 
of  title,  is,  together  with  his  possession  of  said  premises,  sufficient 
to  entitle  him  to  the  decree  of  the  trial  court  under  the  decisions 
of  this  court  in  the  cases  of  Weeks  v.  Cranmer  et  al,  18  S.  D. 
44'i,  loi  N.  W.  32,  and  King  v.  Lane,  21  S.  D.  loi,  no  N.  W.  37. 
It  must  be  conceded  that  respondent  is  right  in  his  conclusion  pro- 
viding his  premise — that  appellant  has  shown  no  title — is  correct, 
as  such  tax  deed  constitutes  at  least  color  of  title.  It  is  therefore 
necessary  for  us  first  to  determine  whether  or  not  appellant  re- 
ceived any  title  to  said  premises  through  such  purported  receiver's 
sale. 

The  petition  for  the  appointment  of  a  receiver  for  the  Mid- 
land State  Bank  had  attached  thereto,  and  forming  a  part  thereof, 
a  copy  of  a  resolution  purporting  to  authorize  the  president  of 
such  bank  to  appear  in  court,  waive  all  notices  and  processes,  and 
consent  to  the  appointment  of  a  receiver  for  'such  bank,  upon  the 
ground  that,  for  certain  reasons  given,  "it  is  unsafe  am!  inexpedi- 
ent and  against  the  interest  of  the  depositors  for  such  corporation 
to  continue  transacting  a  banking  business.''  The  petition  itself 
recited  "that  it  is  unsafe  and  inexpedient  for  said  bank  to  con- 
tinue the  banking  business,"  and  applied  for  full  power,  among 
other  things,  to  sell  the  real  and  personal  property  of  the  bank,  to 
collect  all  its  assets,  and  pay  all  claims  against  it.  It  clearly  ap- 
pears that  it  was  filed  under  the  statute  above  referred  to. 

It  is  the  contention  of  the  appellant  that  the  appointment  of 
such  receiver  and  his  sale  of  the  property  in  suit  passed  to  the 
purchaser  on  such  sale  the  title  of  the  bank  to  such  property,  il 
being  the  claim  of  appellant  that  the  proceedings  against  the  bank 
were  proceedings  in  personam  and  not  in  rem;  that,  under  such 
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proceedings,  the  court  acquired  jurisdiction  over  the  person  of  the 
bank  with  the  power  to  require  a  conveyance  of  its  title  to  the 
purchaser  on  sale;  and  that  the  receiver  had  full  authority  to  con- 
vey such  title.  Appellant  has  cited,  in  support  of  such  contention, 
Fall  V.  Eastin,  215  U.  S.  i,  30  Sup.  Ct.  3,  54  L.  Ed.  — ,  23  L.  R. 
A.  (N.  S.)  924;  Fall  V.  Fall,  75  Neb.  120,  106  N.  W.  412,  113 
N.  W.  175,  121  Am.  St.  Rep.  ^6t\  GiUiland  v.  Inabnit,  92  Iowa, 
46,  60  N.  W.  211;  Wimer  v.  Wimer,  82  Va.  890,  5  S.  E.  536, 
3  Am.  St.  Rep.  126;  Lindley  v.  O'Reilly,  50  N.  J.  Law,  636,  15 
Atl.  379,  I  L.  R.  A.  79,  7  Am.  St.  Rep.  802.  We  do  not  think, 
however,  that,  upon  a  careful  analysis  of  these  cases,  there  can 
be  found  support  for  appellant's  claim  that  solely  through  pro- 
ceedings in  the  Nebraska  courts  title  to  this  property  passed,  un- 
less there  was  in  the  evidence  something  to  warrant  a  finding  that 
the  bank  had  conferred  upon  the  receiver  power  to  convey  legal 
title  to  this  land,  and  there  was  no  finding  to  such  effect.  It  will 
be  found  that  the  great  weight  of  authority  is  to  the  effect  that, 
while  the  courts  have  a  right  and  power,  when  they  have  acquired 
jurisdiction  over  the  person  of  a  party  in  a  proper  case,  to  compel 
him  to  execute  a  conveyance  of  property  in  another  state,  which 
conveyance  the  courts  of  such  other  state  will  recognize  as  valid 
and  sufficient  to  pass  the  legal  title,  it  is  only  when,  pursuant  to 
the  order  of  such  a  court,  a  conveyance  is  executed  by  one  em- 
powered to  convey  the  legal  title,  that  the  courts  of  the  situs  of  the 
land  will  recognize  title  to  have  passed.  Furthermore,  the  power 
to  convey  must  not  be  a  power  given  by  such  foreign  court,  but  a 
power  conferred  either  by  statute  or  by  act  of  the  holder  of  the 
legal  title;  and  it  is  the  deed  of  conveyance  from  the  duly  author- 
ized person  that  is  recognized  as  having  extraterritorial  effect, 
and  not  the  decree  ordering  such  conveyance. 

Under  such  line  of  decisions,  it  is  held  that  one  may  sue,  in 
any  state  where  defendant  may  be  served,  to  require  a  conveyance 
of  real  estate  to  be  executed  pursuant  to  a  contract,  though  the 
real  estate  is  situate  in  another  state,  and  plaintiff  may  get  a 
decree  for-  such  conveyance,  which  decree  may  be  enforced  by 
process  of  the  court  requiring  defendant  to  make  deed,  and  that 
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such  deed  when  so  executed,  even  through  compulsion,  will  convey 
good  title;  but  the  courts  almost  universally  hold  that,  where  the 
defendant  refuses  to  comply  with  such  a  decree,  a  commissioner 
cannot  be  appointed  to  make  a  conveyance  which  will  be  recognized 
in  the  state  where  the  land  is  situated,  nor  can  the  court  make  any 
decree  which  will  have  the  eflfect  of  a  conveyance  in  such  other 
state,  and  many  courts  hold  that  they  will  not  recognize  a  deed 
executed  pursuant  to  any  order  or  proceedings  in  invitum  in  a 
foreigA  court.  The  well-established  rule  of  law  as  laid  down  in 
the  decisions  above  cited  is  well  stated  in  Wimer  v.  Wimer,  supra : 
"It  is  undoubtedly  well  settled  that  in  cases  of  fraud,  trust,  or  con- 
tract, courts  of  equity  will,  whenever  jurisdiction  over  the  parties 
has  been  acquired,  administer  full  relief  without  regard  to  the* 
nature  or  situation  of  the  property  in  which  the  controversy  had 
its  origin,  and  even  where  the  relief  sought  consists  in  a  decree 
for  the  conveyance  which  lies  beyond  the  control  of  the  court, 
provided  it  can  be  reached  by  the  exercise  of  its  powers  over  the 
person,  and  the  relief  asked  is  of  such  a  nature  as  the  court  is 
capable  of  admini'stering.  Penn  v.  Lord  Baltimore,  2  Lead.  Cas. 
Eq.  1806  et  seq. ;  Dickinson  v.  Hoomes,  8  Grat.  [Va.]  353;  Barger 
V.  Buckland,  28  Grat.  [Va.]  863;  Poinde>aer  v.  Burwell,  82  Va. 
507.  But  even  as  to  these  cases  it  must  be  borne  in  mind  that  the 
decrees  of  the  foreign  court  do  not  directly  affect  the  land,  but 
operate  upon  the  person  of  the  defendant,  and  compel  him  to 
execute  the  conveyance,  and  it  is  the  conveyance  which  has  the 
effect,  and  not  the  decree.  *Davis  v.  Headley,  22  N.  J.  Eq;  115; 
4  Minor,  Inst.  pt.  2,  p.  1201." 

In  the  case  at  bar  no  deed  was  executed  by  the  bank,  either 
voluntarily  or  otherwise,  to  the  receiver  or  to  Perkins;  and  the 
receiver,  if  considered  merely  as  a  court  or  common-law  receiver, 
was  never  vested  with  the  legal  title  to  the  property,  and  therefore 
the  legal  title  would  remain  in  the  bank,  as  no  decree  or  order  of 
the  court  of  Nebraska  could  have  the  effect  of  transferring  title 
to  land  beyond  that  state.  Watts  v.  Waddle,  i  McLean,  200,  Fed. 
Cas.  No.  17295;  Simkins  v.  Smith,  50  How.  Prac.  56. 

There  seems,  however,  a  situation  in  the  case  at  bar  which 
has  been  overlooked  by  counsel.     In  many  states  there  are  statutes 


Digitized  by 


Google 


\ 


1910.]  JOY  V.    MIDLAND  STATE   BANK  et   al.  253 

providing  where  conditions  exist  requiring  the  dissolution  of  a  cor- 
poration, that  a  certain  officer  named  by  the  stat\ite  or  a  person 
or  persons  to  be  named  by  some  court,  be  trustees  to  wind  up 
the  affairs  of  a  corporation.  If  to  be  appointed  by  a  court,  the>" 
are  sometimes,  as  in  the  Nebraska  statute,  spoken  of  as  receivers. 
Under  the  Nebraska  law  the  receiver  of  the  bank  was  appointed 
''to  take  charge  of  and  wind  up  such  banking  business."  In  order 
to  carry  out  such  trust  imposed  by  statute,  he  must  be  able  to 
transfer  land,  and,  though  there  are  in  the  Nebraska  statutes  no 
express  words  vesting  title  in  the  receiver'  to  the  property  of  the 
corjMDration,  yet  certainly  the  rule  applied  in  creation  of  trusts  by 
will  would  apply,  namely:  "Whenever  a  trust  is  created,  a  legal 
estate  sufficient  for  the  execution  of  the  trust  will,  if  possible,  be 
implied."  i  Lewin  on  Trusts  (8th  Ed.)  212;  i  Perry  on  Trusts 
(5th  Ed.)  §  313.  The  learned  author  of  Thompson  on  Corpora- 
tions says:  *'In  the  case  of  a  statutory  receiver,  the  operation  and 
effect  of  the  statute  frequently  is  to  vest  the  legal  title  in  the 
receiver  for  the  purposes  of  the  trust,  and  to  make  him,  in  sub- 
stance and  effect,  a  statutory  trustee.  Such  is  the  effect  which 
seems  to  have  been  ascribed  to  a  statute  of  New  Jersey.  So,  in 
case  of  a  receiver  appointed  under  the  Revised  Statutes  of  New 
York,  in  a  stockholders'  action  to  wind  up  the  affairs  of  an  insur- 
ance corporation  on  the  ground  of  a  violation  of  its  charter,  unless 
his  powers  are  restricted  by  the  order  appointing  him,  he  is  abso- 
lutely vested  w-ith  all  the  property  and  eft'ects  of  the  corporation, 
and  has  full  power  to  sell  and  dispose  of  the  same  and  to  settle 
its  affairs.  This,  it  is  pointed  out,  is  not  a  common-law  receiver- 
ship to  protect  the  fund  pending  the  litigation ;  but  the  receiver  is 
a  statutory  assignee,  vested  with  nearly  all  the  powers  and.  author- 
ity of  the  assignee  of  an  insolvent  debtor."  5  Thompson  on  Corp. 
§  6920.  In  Smith  on  Receiverships,  p.  20,  it  is  said :  "As  we  have 
already  seen,  both  in  England  and  this  country,  the  law  of  re- 
ceivership has  been  extended  by  statutory  enactment  to  many  sub- 
jects, not  previously  embraced  in  the  ordinary  chancery  jurisdic- 
tion, and  the  powers,  duties,  and  relationship  of  the  receiver  have 
been  likewise  greatly   increased,  and   in  many  cases,   particularly 
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with  regard  to  insolvent  corporations,  he  is  vested  with  all  the 
property  and  effects  of  the  corporation,  the  power  to  sell  and 
dispose  of  the  same  and  distribute  the  proceeds  to  its  creditors  and 
•stockholders.  This  class  of  receivers  we  have  termed  statutory 
receivers,  as  distinguished  from  common-law  receivers,  the  func- 
tions of  which  are  sui  generis."  And  in  High  on  Receivers  (4th 
Ed.)  §  599,  it  is  said:  "As  regards  the  effect  of  the  appointment 
of  a  receiver  over  a  corporation  upon  the  title  to  its  real  estate,  it 
would  seem  that  when  the  appointment  is  merely  pendente  lite, 
and  no  assignment  is  executed  by  the  corporate  body  to  the  re- 
ceiver, the  title  is  not  divested;  the  proceedings  being  regarded  as 
inchoate,  and  the  right  of  the  receiver  as  only  a  possessory  right 
for  the  purposes  of  the  suit.  Where,  however,  a  receiver  is  ap- 
pointed upon  the  dissolution  of  a  corporation,  it  is  held  that  the 
title  to  its  realty  vests  in  the  receiver,  for  the  benefit  of  creditors 
and  shareholders." 

A  case  which  it  seemvs  to  us  is,  in  principle,  on  all  fours  with 
the  case  at  bar,  is  that  of  Parsons  et  al.  v.  Charter  Oak  Life  Ins. 
Co.  et  al.  (C.  C.)  31  Fed.  305,  and,  in  view  of  the  importance  of 
the  question  before  us,  we  feel  justified  in  quoting  at  length  there- 
from. The  action  was  brought  to  determine  the  rights  to  certain 
real  estate  in  Iowa,  as  between  a  receiver  appointed  by  the  courts 
of  Connecticut,  for  the  purpose  of  winding  up  the  affairs  of  an 
insurance  company  organized  under  the  laws  of  Connecticut,  and 
creditors  of  said  company  in  Iowa,  who  were  seeking  to  have  a 
receiver  appointed  by  the  courts  of  Iowa  over  the  same  property. 
Among  other  things,  the  court  said : 

"In  Relfe  v.  Rundle,  103  U.  S.  222  [26  L.  Ed.  337],  is  found 
the  rule  which  is  applicable  to  the  present  case.  In  that  cause  it 
appeared  that  the  Life  Association  of  America  was  a  cori)oratiou 
organized  under  the  laws  of  the  state  of  Missouri,  one  of  the  pro- 
visions of  which  is  that,  upon  the  rendition  of  judgment  dissolving 
a  company  or  declaring  it  insolvent,  all  the  assets  of  such  com- 
pany shall  vest  in  fee  simple  in  the  superintendent  of  insurance,  to 
be  by  him  disposed  of  for  the  benefit  of  the  creditors  and  policy 
holders  of   such   company.      In   October,    1879,   proceedings   were 
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commenced  in  Missouri  for  the  purpose  of  having  the  association 
declared  insolvent,  and  winding  up  its  affairs  under  the  statute. 
In  November,  1879,  Rundle  and  wife,  who  were  policy  holders  in 
the  company,  commenced  suit  in  a  Louisiana  court  for  the  purpose 
of  having  the  assets  of  the  association  in  Louisiana  declared  a 
trust    fund,    and   applied   to    the    payment   of   the    claims    of    the 
Louisiana  creditors,  and,  to  that  end,  to  keep  such  assets  out  of  the 
hands  of  William  S.  Relfe,  who  was  the  superintendent  of  insur- 
ance of  the  state  of  Missouri.    The  case  came  before  the  Supreme 
Court  upon  the  question  of  the  right  of  removal  to  the  federal 
court;   it   being  urged   in   opposition   thereto   that   Relfe   had    no 
standing  in  the  courts  of  Louisiana.     It  was  held  that  Relfe  was 
not  an  officer  of  the  Missouri  state  court,  but  the  person  designated 
by  law  to  take  the  property  of  any  dissolved  life  insurance  com- 
pany of  that  state  and  hold  and  dispose  of  it  in  trust  for  credit- 
ors; that  the  law  which  clothed  him  with  this  trust  was,  in  legal 
effect,  part  of  the  charter  of  the  company ;  that  he  was  an  officer  of 
the  state,  and  his  authority  came,  not  from  the  decree  of  the  court, 
but  from  the  statute ;  and  that  he  was,  in  effect,  the  corporation  itself, 
for  all  purposes  of  winding  up  its  affairs.    The  court  then  proceeds  to 
say:    'We   are    aware   that,    except   by    virtue    of   some    statutory 
authority,  an  administrator  appointed  in  one  state  cannot  generally 
sue  in  another,  and  that  a  receiver  appointed  by  a  state  court  has 
no  extraterritorial  power.     But  a  corporation  is  the  creature  of 
legislation,  and  may  be  endowed  with  such  powers  as  its  creator 
sees  fit  to  give.     Necessarily  it  must  act  through  agents,  and  the 
state  which  creates  it  may  say  who  those  agents  shall  be.     One 
may  be  its   representative  when   in  active  operation,   and   in   full 
possession   of  all   its   powers,  and  another  if   it  has   forfeited   its 
charter,  and  has  no  lawful  existence  except  to  wind  up  its  affairs. 
No  state  need  allow  the  corporations  of  other  states  to  do  business 
within  its  jurisdiction  unless  it  chooses,  with  perhaps  the  exception 
of  commercial  corporations ;  but,  if  it  does,  without  limitation,  ex- 
press or  implied,  the  corporation  comes  in  as  it  has  been  created. 
Every  corporation  necessarily  carries  its  charter  wherever  it  goes, 
for  that  is  the  law  of  its  existence.     It  may  be  restricted  in  the  use 
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of  some^of  its  powers  while  doing  business  away  from  its  corporate 
home;  but  every  person  who  deals  with  it  everywhere  is  bound  to 
take  notice  of  the  provisions  which  have  been  made  in  its  charter 
for  the  management  and  control  of  its  affairs,  both  in  life  and 
dissolution.  By  the  charter  of  this  company,  if  a  dissolution  was 
decreed,  its  property  passed  by  operation  of  law  to  the  superintend- 
ent of  the  insurance  department  of  the  state,  and  he  was  charged 
with  the  duty  of  winding  up  its  affairs.  Every  policy  holder  and 
creditor  in  Louisiana  is  charged  with  notice  of  this  charter  right, 
which  all  interested  in  the  affairs  of  the  corporation  can  insist  shall 
,be  regarded.  The  appellees,  when  they  contracted  with  the  Mis- 
souri corporation,  implicitly  agreed  that,  if  the  corporation  was 
dissolved  under  the  Missouri  laws,  the  superintendent  of  the  in- 
surance department  of  the  state  should  represent  the  company  in 
all  suits  instituted  by  them  affecting  the  winding  up  of  its  af- 
fairs.'    *    *    * 

'Turning,  now,  to  the  laws  of  the  state  of  Connecticut,  we 
j&nd  it  enacted  that,  if  the  insurance  commissioner  of  the  state  shall 
find  an  insurance  company  organized  under  the  laws  of  that  state 
to  be  insolvent,  'he  shall  bring  a  petition  to  the  superior  court  of 
the  county  in  which  the  principal  office  of  such  company  is  located, 
if  in  session;  and,  if  not,  to  a  judge  of  the  Supreme  Court  of 
Errors,  praying  for  the  appointment  of  a  receiver,  and  that  the 
charter  of  the  company  may  be  annulled ;'  it  being  further  pro- 
vided that  the  court  or  judge  'may  appoint  a  receiver,  make  all 
necessary  orders  in  reference  to  the  delivery  to  and  possession  by 
such  receiver  of  the  assets  and  property  of  such  company,  and  the 
sale  and  conveyance  of  the  same  by  him,  and  may  direct  the  appli- 
cation of  the  avails  of  such  assets  and  property  equitably,  in  satis- 
faction of  the  claims  proved  against  such  company,  and  the  pay- 
ment of  the  present  value  of  its  outstanding  policies,  either  in 
whole  or  in  part,  or  to  the  reinsurance  of  its  outstanding  policies 
in  some  solvent  company,'  etc.  To  bring  about  such  ecjuitable  dis- 
tribution of  its  assets,  the  charter  and  laws  of  Connecticut  provide 
for  the  appointment  of  a  receiver  to  take  charge  of  the  property  of 
the  company  in  case  of  its  dissolution,  and  the  duty  imposed  upon 
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the  receiver  is  not  materially  different  from  that  imposed  upon  the 
state  superintendent  under  the  Missouri  statute  construed  in  Relfe 
V.  Rundle.  For  the  purpose  of  collecting  the  assets  of  the  com- 
pany, he  is  the  successor  of  the  dissolved  corporation.  He  is  in 
fact  a  trustee,  representing  the  interests  of  the  stockholders  and 
creditors  of  the  company,  deriving  his  authority  not  alone  from 
the  order  of  the  court  appointing  him,  but  from  the  charter  of 
the  company  and  the  statute  of  the  state  creating  the  corporation. 
To  establish  their  rights  as  policy  holders,  the  complainants  rely 
upon  the  provisions  of  the  charter  of  the  company,  and,  if  the 
courts  of  Iowa  can  enforce  the  provisions  of  the  charter  and  the 
rights  conferred  thereby  in  one  respect,  why  not  in  another?  The 
provisions  of  the  charter  estop  the  complainants,  who,  as  policy 
holders,  are  bound  by  its  terms  from  denying  the  right  of  other 
policy  holders  to  an  equitable  participation  in  the  assets  of  the 
company;  and  they  cannot  object  to  the  enforcement  of  the 
method  provided  by  the  charter  and  laws  of  Connecticut,  forming 
part  thereof,  for  securing  such  equitable  distribution  in  case  of  the 
dissolution  of  the  corporation.  An  essential  feature  of  such  method 
is  the  appointment  of  a  receiver,  with  power  to  take  possession  of 
all  the  assets  of  the  company,  wherever  situated,  and,  when  such 
receiver  has  been  duly  appointed  in  the  mode  provided  for  in  the 
charter,  the  policy  holders  cannot  deny  his  authority."  See,  also, 
Hoyt  V.  Thompson,  5  N.  Y.  320;  Oilman  v.  Ketcham,  84  Wis.  60, 
54  N.  W.  395,  23  L.  R.  A.  52,  36  Am.  St.  Rep.  899;  Freeholders 
of  Middlesex  Co.  v.  State  Bank  at  New  Brunswick,  29  N.  J. 
Eq.  268. 

If  the  courts  were  right  in  the  cases  of  Relfe  v.  Rundle  and 
Parsons  et  al.  v.  Insurance  Co.,  supra,  in  holding  that  the  policy 
holders  of  insurance  corporations  are  bound  by  the  provisions  of 
the  statute  under  which  they  are  incorporated,  and  that  the  policy 
holders  of  such  corporations  could  not  be  heard  to  question  the 
authority  of  such  receiver,  how  much  more  binding  must  such 
provisions  be  upon  the  corporation  itself;  certainly  in  the  case  at 
bar,  as   in  the  above  cases,   it  should  be   held  that   the  receiver 
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became,  under  the  statute,  the  successor  to  the  corporation  and  as 
such  entitled  to  full  recognition  as  such  in  Nebraska  and  in  every 
state  where  such  corporation  may  have  had  interests. 

But  even  conceding  that  the  above  decisions  of  the  federal 
courts  were  wrong,  or  that,  though  correct,  they  do  not  apply  to 
the  facts  of  this  case,  and  that  the  Nebraska  statute  did  not  be- 
come a  part  of  the  charter  of  the  bank,  and  that  therefore  such 
statute  had  no  extraterritorial  effect,  yet  it  must  be  admitted  that 
the  corporation  itself  is  bound  by  such  statute,  and  that  as  soon  as 
the  receiver  was  appointed  such  corporation  and  its  officers  were 
impliedly  forbidden  to  do  any  act.  They  were  as  effectually  for- 
bidden by  such  statute  as  they  could  have  been  by  a  decree  of  a 
court  having  jurisdiction  over  them.  If  the  corporation  gr  its 
officers  had  come  into  any  court  of  this  state  and  sought  recogni- 
tion to  be  allowed  to  act  in  the  name  of,  or  in  behalf  of,  such  cor- 
poration, no  court  would  grant  the  request.  It  must  at  all  times 
be  kept  in  mind  that  we  are  now  simply  determining  what  has 
become  of  the  title  to  this  land  as  between  the  bank  and  appel- 
lant— ^^a  Nebraska  corporation  and  a  purchaser  at  a  sale  held  under 
the  laws  of  Nebraska.  The  respondent  is  not  claiming  under  or 
through  the  bank  either  as  a  creditor  or  otherwise.  So  far  as  he 
was  concerned,  at  the  time  he  brought  this  action,  there  was  out- 
standing the  original  fee  title  derived  from  the  United  States  gov- 
ernment, and  it  was  absolutely  immaterial  to  him  who  held  the 
same.  The  corporation,  which  certainly  is  bound  by  the  laws  of 
Nebraska,  could  not  be  heard  to  question  the  title  of  appellant, 
and,  therefore,  under  the  rule  of  comity  between  states,  it  must 
be  held  that  appellant  became  vested  with  the  bank's  title  to  the 
land  in  question.  Gilman  v.  Ketcham,  supra;  Hoyt  v.  Thompson, 
supra. 

Respondent  brought  this  action  to  have  his  title  declared 
superior  to  the  original  fee  title.  Such  title  must  rest  in  some  per- 
son or  corporation.  If  it  did  not  pass  to  the  receiver  and  from 
him  to  appellant,  what  would  become  of  it  upon  the  final  dissolu- 
tion of  the  corporation?  It  seems  to  us  that  under  the  Nebraska 
statute — which  statute  was  binding  upon  the  corporation  even  if  it 
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did  not  become  a  part  of  the  charter  of  the  corporation,  and  thus 
binding  on  the  courts  of  this  state — it  must  be  held  that  the 
receiver  became  successor  of  the  corporation  and  as  such  vested 
with  legal  title  to  all  its  property,  which  title  passed  to  appellant. 
Respondent  contends  that,  even  admitting  that  the  receiver  had 
the  title  to  this  land  and  could  convey  same,  yet  no  title  could  pass 
under  the  receiver's  deed,  as  it  was  made  at  a  time  when  there 
was  a  statute  declaring  invalid  any  conveyance  of  land  when,  at 
time  of  conveyance,  the  lands  were  in  the  open  and  notorious 
possession  of  some  person  not  a  party  to  such  transfer.  It  is  true 
the  receiver's  deed  is  dated  a  few  days  later  than  the  date  wher 
respondent's  grantor  entered  into  possession;  but,  as  appears  from 
the  receiver's  report,  the  receiver's  sale  was  prior  to  such  posses- 
sion, and  the  deed  when  executed  and  delivered  related  back  to 
and  took  effect  as  of  the  date  of  sale.  Such  statute  could  never 
have  been  intended  to  render  void  a  deed  executed  under  such  cir- 
cum'stances.  Moreover,  conceding  the  deed  void :  Here  is  a  con- 
tract of  purchase  and  sale  and  the  purchase  price  paid  thereon. 
Certainly  the  appellant  holds  an  equitable  title  good  as  against  the 
corporation  if  it  were  in  existence. 

Did  respondent  have  any  more  than  bare  color  of  title?  The 
tax  deed  under  which  his  grantor  first  took  possession  was  void 
on  its  face  for  the  reason  that  it  appeared  therefrom  that  the 
county  of  Pennington  purchased  the  land  at  public  auction.  Reckitt 
V.  Knight,  i6  S.  D.  395,  92  N.  W.  1077.  Resi)ondent's  grantor 
went  into  possession  of  these  lands  under  such  tax  deed  in  October, 
1897,  and  was  in  possession  claiming  under  such  deed  on  Novcm* 
ber  6,  1901,  when  he  bought  said  premises  at  tax  sale  under  the 
'"Scavenger"  act  (Laws  1901,  c.  51).  It  therefore  became  tlie 
duty  of  such  party  so  in  possession  to  pay  the  tax  and  not  allow 
the  same  to  go  to  sale,  and  his  purchase  on  such  sale  must  be 
treated  as  a  mere  payment  of  the  tax.  \Vambole  v.  Foote,  2  Dak. 
I,  2  N.  W.  239.  Furthermore,  no  proof  of  service  of  notice  of 
the  maturity  of  certificate  of  sale  under  the  "Scavenger"  act  Vvas 
ever  filed  in  the  office  of  the  clerk  of  circuit  court  of  Pennington 
county,  until  some  five  years  after  the  expiration  of  year  for  re- 
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demption  from  said  sale  and  after  this  action  was  commenced,  and 
section  15  of  such  act  provides  that  the  title  shall  not  pass  until 
the  filing  of  such  proof,  which  proof  must  be  filed  before  the 
maturity  of  such  certificate.  King  v.  Lane,  21  S.  D.  loi,  no 
N.  W.  37;  Nicol  V.  Sherman,  21  S.  D.  189,  no  N.  \V.  ^^^. 

It  therefore  conclusively  appears  that  respondent  was  in  pos- 
session of  said  land,  when  this  action  was  brought,  under  bare 
color  of  title,  which  possession  had  not  continued  for  10  years, 
nor  had  there  been  10  years'  payment  of  taxes  under  such  color  of 
title.  Such  color  of  title  with  such  possession  and  payment  of 
taxes  was  not  sufficient  to  cut  off  the  original  fee  title  to  said  land. 
The  trial  court  having  found  that  appellant  acquired  no  title  under 
the  receiver's  sale,  and  such  holding  having  been  assigned  as  error, 
it  follows  that  the  judgment  of  the  trial  court  herein  must  be 
reversed. 

The  court  having  found  fully  as  to  the  taxes  paid  and  im- 
provements made  by  respondent,  and  no  question  being  made  as 
to  the  correctness  of  such  findings  except  as  to  the  finding  that 
the  value  of  fence  built  was  $1,280,  and  it  being  agreed  that  this 
was  an  error  and  should  be  $560,  there  appears  no  reason  why 
final  judgment  should  not  enter  in  accordance  with  this  opinion. 

The  judgment  of  the  trial  court  is  therefore  reversed. 


MITCHELL  V.  BLACK  EAGLE  MINING  CO.  et  al. 

Errors  assigned  but  not  discussed  in  the  briefs  or  oral  argu- 
ments will  be  regarded  as  abandoned. 

Under  the  Code  'provision  that  an  action  may  be  brought  by 
any  person  against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him  to  determine  such  adverse  claims,  and 
Code  Civ.  Proc.  §  678,  providing  that,  in  an  action  by  a  person  out 
of  possession  to  determine  an  adverse  claim,  the  person  making 
such  adverse  claim  and  persons  in  possession  may  be  joined  as 
defendants,  and,  if  judgment  be  for  plaintiff,  he  may  have  a  writ 
for  possession,  the  holder  of  the  equitable  title  to  land  may  main- 
tain such  an  action,  though  the  legal  title  has  been  transferred  by 
him   to  the  defendants. 

Though  the  complaint  in  a  statutory  action  to  determine  ad- 
verse claims  was  in  the  form  of  a  legal  action,  where  the  subsequent 
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pleadings  showed  that  the  plaintiff  had  conveyed  the  legal  title  to 
defendant  and  held  only  the  equitable  title,  such  pleadings  bring  the 
case  within  the  ordinary  provisions  of  an  equitable  action  to  quiet 
title. 

(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  Alfred  J.  Mitchell  against  the  Black  Eagle  Mining 
Company  and  others.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.     Affirmed. 

Henry  Frazvley  and  Chauncey  L.  Woods,  for  appellants. 
Charles  W,  Broum  and  /.  M.  Hodgson,  for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendants  from  the 
judgment  entered  in  favor  of  the  plaintiff  and  from  the  order  over- 
ruling the  defendants'  motion  for  a  new  trial.  The  action  was  in- 
stituted by  the  plaintiff  to  quiet  his  title  to  "eight"  mining  claims, 
situated  in  Pennington  county,  and  the  complaint  is  in  the  usual 
form,  alleging,  in  effect,  that  the  plaintiff  is  the  owner  and  has 
been  the  owner  as  again-st  all  persons,  except  the  United  States, 
and  in  possession  and  entitled  to  the  possession  of  the  following 
described  real  property  and  mining  claims  situated  in  said  Pen- 
nington county  (designating  the  eight  mining  claims),  all  of  said 
mining  claims  being  embraced  in  what  is  known  as  "M.  S.  No. 
1843,"  the  location  and  amended  location  of  which  said  claims  are 
recorded  in  the  office  of  the  register  of  deeds  of  said  Pennington 
county  (giving  the  book  and  page  of  the  various  locations).  It 
is  further  alleged  that  the  defendants,  and  each  of  them,  claim  an 
estate  or  interest  in  and  to  the  said  mining  claims,  and  each  there- 
of, and  in  and  to  the  plaintiff's  said  interest  therein,  adverse  to 
the  plaintiff;  that  the  said  claim  of  the  defendants,  and  each  of 
them,  is  without  any  right  whatever;  and  that  the  defendants,  or 
either  of  them,  have  not  any  estate,  right,  title,  lien,  or  interest 
whatsoever  in  or  to  the  said  mining  claims.  Wherefore  plaintiff 
prays  that  the  defendants  be  required  to  set  forth  the  nature  of 
said  claims,  and  that  all  adverse  claims  of  the  defendants  may  be 
determined  by  a  decree  of  this  court,  and  that  by  said  decree  it  be 
declared   and  adjudged  that  the   defendants,  or  either   of  them, 
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have  no  estate,  right,  title,  lien,  or  interest  whatsoever  in  or  to  the 
plaintiff's  said  interest  and  estate,  and  that  the  plaintiff's  estate  be 
declared  good  and  valid,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable. 

The  answers  of  the  defendants  and  the  counterclaims  set  up 
by  each,  and  plaintiff's  replies  thereto,  are  very  voluminous,  and, 
in  the  view  we  take  of  the  case,  it  will  not  be  necessary  to  set 
them  out  or  refer  to  them  in  this  opinion,  as  the  court's  findings 
present  all  the  facts  necessary  to  a  determination  of  the  questions 
presented  on  this  appeal. 

The  court,  in  its  third  finding  of  fact,  finds  as  follows :  "That 
the  plaintiff  is  now,  and  was  at  the  commencement  of  this  action, 
and  for  a  long  time  prior  thereto,  the  owner,  as  against  all  per- 
sons except  the  United  States,  and  in  possession,  and  entitled  to 
the  possession,"  of  the  premises  described  in  the  complaint.  The 
court,  in  its  seventh  finding  of  fact,  finds  as  follows:  "That  on 
July  22,  1904,  the  plaintiff  conveyed  his  interest  in  said  mining 
claims  to  the  defendant  John  W.  Lapp,  as  trustee,  for  the  purpose 
of  enabling  said  Lapp  to  make  application  for  United  States 
patent  therefor,  which  deed  was  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  said  county  on  August  2,  1904,  in  Book  M  of 
Mining  Deeds,  at  page  552.  That  the  said  John  \V.  Lapp  took 
and  holds  the  mere  naked  legal  title  to  said  mining  claims  and  has 
no  beneficial  interest  whatever  therein."  And  in  its  ninth  finding 
the  court  finds:  "That  on  the  14th  day  of  December,  1904,  the 
plaintiff  made  and  delivered  to  the  defendant  Martin  J.  Beach  a 
deed  of  his  interest  in  said  mining  claims,  which  was  recorded  on 
the  loth  of  March,  1905,  in  the  office  of  the  register  of  deeds  of 
said  county  in  Book  M  of  Mining  Deeds,  at  page  627,  and  which 
upon  its  face  was  absolute  in  form,  but  in  fact  was  intended  as 
security  for  the  payment  of  the  pretended  indebtedness  alleged  in 
the  separate  answer  of  said  Martin  J.  Beach,  and  which  therefore 
is  found  by  the  court  to  be  a  mortgage  and  intended  as  such." 

The  court  in  its  findings,  which  are  very  voluminous,  finds  all 
the  facts  set  out  in  plaintiff's  replies  to  defendants'  answers  in 
favor  of  the  plaintiff,  and  concludes  from  its  findings:  "(i)  That 
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neither  of  the  defendants  is  entitled  to  take  anything  by  this  action 
or  upon  the  counterclaims  pleaded  herein,  and  neither  of  the  de- 
fendants has  any  right,  title,  lien,  estate,  or  interest  whatsoever 
in  or  to  the  premises  and  property  described  in  the  complaint,  or 
any  part  thereof.  (2)  That  the  defendant  John  W.  Lapp  has  no 
right,  title,  or  interest,  either  legal  or  equitable,  in  and  to  the 
premises  and  property  described  in  the  complaint,  or  any  part 
thereof,  under  or  by  virtue  of  the  said  mining  deed  made  to  him 
by  the  plaintiff,  dated  July  22,  1904,  and  recorded  on  August  2, 
1904,  in  the  office  of  the  register  of  deeds  of  said  county,  in  Book 
M  of  Mining  Deeds,  at  page  552,  and  should  be  required  to  grant 
and  convey  to  the  plaintiff  all  right,  title,  and  interest  acquired  by 
him  under  and  by  virtue  of  said  deed.  *  *  *  (4)  That  the  de- 
fendant Martin  J.  Beach  has  no  estate,  right,  title,  lien,  or  interest 
whatsoever  in  or  to  the  premises  described  in  the  complaint,  or  any 
part  thereof,  under  or  by  virtue  of  that  certain  mining  deed  made 
by  the  plaintiff  to  Martin  J.  Beach,  dated  December  14,  1904,  and 
recorded  March  10,  1905,  in  the  office  of  the  register  of  deeds  of 
said  county  in  Book  M  of  Mining  Deeds,  at  page  167,  and  should 
be  required  to  grant  and  reconvey  to  the  plaintiff  all  the  estate, 
title,  right,  and  interest  acquired  by  him  under  and  by  virtue  of 
said  deed."  And  its  fifth  conclusion  of  law  is  as  follows:  "That 
the  plaintiff  is  entitled  to  judgment  against  the  defendants  that 
the  defendant  John  W.  Lapp  grant  and  reconvey  to  the  plaintiff 
all  the  estate,  right,  title,  and  interest  acquired  by  said  John  W. 
Lapp  in  and  to  the  premises  described  in  the  complaint;  *  *  * 
that  the  defendant  Martin  J.  Beach  grant  and  reconvey  to  the 
plaintiff  all  the  estate,  right,  title,  lien,  and  interest  acquired  by 
him  in  and  to  the  said  premises  and  property  described  in  the  com- 
plaint under  or  by  virtue  of  that  certain  mining  deed  made  by  the 
plaintiff  to  said  Martin  J.  Beach,  dated  December  14,  1904.  ***"'' 
And  the  court  concludes  "that  the  defendants,  or  either  of  them, 
have  not  any  estate,  right,  title,  or  lien  or  interest  whatsoever  in 
or  to  the  said  premises  and  property  or  any  part  thereof,  and  that 
the  said  title  of  the  plaintiff  is  good  and  valid.    *    *    *  " 

The  defendants  assign  a  large  number  of  errors  in  which  they 
claim  that  the  evidence  is  insufficient  to  sustain  the  findings  of  the 
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court,  and  also  numerous  errors  of  law  alleged  to  have  occurred 
on  the  trial,  but  none  of  which  are  discussed  in  appellant's  brief; 
but  they  say:  'The  main  question  involved  in  this  case  is:  Can 
the  plaintiff  acquire  title  to  property  where,  by  his  own  voluntary 
act,  he  has  deeded  the  land,  conveying  all  his  right,  title,  and  in- 
terest in  the  same.    *    *    * " 

It  is  contended  by  the  respondent  that  the  various  errors  as- 
signed other  than  the  ones  suggested  are  not  discussed  in  the  brief . 
of  counsel  for  appellant,  and  they  cannot,  therefore,  be  considered 
by  this  court. 

It  seems  to  be  the  settled  rule  in  this  court  that  errors  assigned 
but  not  discussed  in  the  brief  of  counsel,  or  oral  arguments,  will  be 
regarded  as  abandoned.  Applying  this  rule  to  the  case  at  bar,  the 
only  question  to  be  considered  therefore  is:  Can  the  plaintiff,  as 
equitable  owner  of  the  property,  maintain  this  action  as  against 
defendants  who  hold  the  legal  title.  It  conclusively  appears  from 
the  findings  of  the  court,  construed  together  and  in  connection 
with  the  plaintiff's  admission,  that  the  court  in  its  third  finding 
intended  to  find  only  that  the  plaintiff  was  the  equitable  owner  of 
the  property;  the  legal  title,  at  the  time  of  the  commencement  of 
the  action,  being  in  Beach  and  Lapp. 

This  action  was  instituted  under  the  provision  of  our  Code 
which  reads  as  follows:  "An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  property 
adverse  to  him  for  the  purpose  of  determining  such  adverse 
claim."    Code  Civ.  Proc.  §  675. 

In  Burleigh  v.  Hecht  et  al.,  22  S.  D.  301,  117  N.  W.  367,  this 
court,  in  construing  section  675,  above  quoted,  says :  "This  section 
was  evidently  designed  as  a  substitute  for  the  old  action  formerly 
known  as  ejectment  and  the  equitable  action  to  quiet  title,  and  is 
broader  and  more  comprehensive  than  either  of  those  actions.  The 
general  purpose  and  effect  of  this  statute  is  to  extend  the  remedy 
to  cases  in  which,  under  the  rules  of  equity,  no  relief  could  be 
had,  either  because  the  adverse  claim  was  not  such  as  to  constitute 
a  technical  cloud  upon  the  title,  or  because  the  plaintiff  was  not  in 
a  position  to  invoke  the  equitable  jurisdiction.     17  Enc.  PI.  &  Pr. 
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290.  It  also  extends  the  remedy  under  the  old  action  of  ejectment, 
as  that  action  could  only  be  maintained  when  the  plaintiff  was  out 
of  possession,  and  the  defendant  in  possession;  but  under  this 
provision. of  the  Code  the  action  may  be  instituted  by  the  plaintiff 
either  in  or  out  of  possession,  and  when  the  defendant  is  in  or 
out  of  possession.  Rut  notwithstanding  this  section  embraces  both 
the  former  action  of  ejectment  and  the  action  to  quiet  title,  it 
cannot  be  said  to  be  a  legal  or  equitable  action  independently  of 
the  pleadings  in  the  case.  Whether  or  not  the  action  is  to  be 
regarded  as  a  legal  or  equitable  action  is  to  be  determined  by  the 
pleadings." 

In  17  Knc.  PI.  &  Pr.  290,  supra,  it  is  said:  "The  general  pur- 
pose and  effect  of  these  statutes  is  to  extend  the  remedy  to  cases 
in  which  by  the  settled  rules  of  equity  no  relief  could  be  had, 
either  because  the  adverse  claim  is  not  such  as  to  constitute  a 
technical  cloud,  or  because  the  plaintiff  is  not  in  a  situation  to  in- 
voke the  equitable  jurisdiction.  In  some  states  the  statutory  action 
is  the  ordinary  method  of  trying  disputed  titles,  even  the  action 
of  ejectment  being  practically  superseded;  but  in  other  states  the 
action  is  not  a  possessory  action.     *     ♦     *  " 

In  Bausman  v.  Faue,  45  Minn.  412,  48  N.  W.  13,  the  Supreme 
Court  of  Minnesota,  in  discussing  a  similar  statute,  says:  "The 
statute  does  not  indicate  to  which  class  the  action  is  to  belong. 
Perhaps  (though  we  do  not  decide  the  point)  it  is  to  be  deemed 
legal  or  equitable,  according  as  the  issues  present  legal  or  equita- 
ble rights  or  titles  to  be  determined.  In  Morris  v.  McClary,  43 
Minn.  346  [46  N.  W.  238]  where  legal  titles  only  were  involved, 
it  was  spoken  of  as  a  legal  action.  It  has  also  been  regarded  as 
equitable.  It  is  not  necessary  to  determine  what  its  character  is 
in  this  instance,  for  the  facts  found  make  out  a  defense  equally 
available  at  law  or  in  equity." 

We  are  of  the  opinion  that,  under  the  liberal  provisions  of  the 
sections  of  the  Code  above  quoted,  the  action  at  bar  could  be 
maintained  by  the  plaintiff  upon  his  equitable  title,  notwithstanding 
the  legal  title  had  been  transferred  by  hirti  to  the  defendants  Lapp 
and  Beach. 
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While  the  action  as  originally  instituted  was  apparently  in  the 
form  of  a  legal  action,  the  answers  of  the  several  defendants  there- 
to, *and  plaintiff's  replies  to  the  same,  clearly  bring  it  within  the 
ordinary  provisions  of  an  equitable  action  to  quiet  title. 

Taking  this  view  of  the  provisions  of  the  Code  in  connection 
with  the  findings  of  the  court,  the  action  is  one  clearly  arising 
under  the  statute.  As  stated  in  the  Minnesota  case,  above  cited, 
the  provisions  of  the  Code  are  not  limited  to  either  legal  or  equita- 
ble actions,  and  it  would  seem  to  be  a  fair  construction  of  the 
section  that  it  was  intended  by  these  provisions  that  the  same 
should  be  applicable  to  all  actions  brought  to  quiet  title,  whether 
the  plaintiff  was,  at  the  time  of  the  institution  of  the  suit,  the  legal 
or  equitable  owner  of  the  property  described  in  the  complaint. 
This  appears  quite  conclusively  from  the  provisions  of  section  678 
of  the  Code  of  Civil  Procedure,  in  which  it  is  provided  that:  'In 
an  action  brought  by  a  person  out  of  possession  of  real  property, 
to  determine  an  adverse  claim  or  an  interest  or  estate  therein,  the 
person  making  such  adverse  claim  and  persons  in  possession  may 
be  joined  as  defendants,  and  if  the  judgment  be  for  the  plaintiff 
he  may  have  a  writ  for  the  possession  of  the  premises,  as  against 
the  defendants  in  the  action,  against  whom  the  judgment  has 
passed." 

No  limitation  having  been  made  as  to  the  nature  of  plaintiff's 
ownership  as  to  being  legal  or  equitable,  which  would  entitle  him 
to  maintain  the  action,  this  court  would  not  be  justified  in  inter- 
polating such  limitation. 

The  learned  counsel  for  the  appellant  have  called  to  our 
attention  a  number  of  decisions  -sustaining  their  contention  that, 
inasmuch  as  the  plaintiff  did  not  have  the  legal  title,  and  that  the 
same  was  vested  in  Lapp  and  Beach,  this  action  cannot  be  main- 
tained; but  these  decisions,  in  the  view  we  take  of  them,  are  not 
applicable  to  the  case  at  bar.  It  is  true  that  in  the  California 
decisions  the  learned  Supreme  Court  of  California  seems  to  have 
taken  that  view  of  their  section  of  the  Code,  which  is  substan- 
tially the  same  as  the  section  of  our  Code  above  quoted;  but  the 
decisions  of  that  court  in  the  later  cases,  while  not  overruling  in 
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terms  their  earlier  decisions,  have  held,  it  seems  to  us,  that  such 
holding  is  inconsistent  with  their  earlier  decisions. 

In  the  case  of  Cillins  v.  O'Laverty,  136  Cal.  31,  35,  68  Pac. 
327,  328,  that  learned  court,  in  its  opinion  in  discussing  the  law, 
says:  "In  the  application  of  this  rule  'the  difference  between  legal 
and  equitable  estates  is  of  no  practical  importance.  They  are 
both  estates  originating  by  law,  and  held  under  law,  and  in  that 
sense  are  legal  estates.'  Watson  v.  Sutro,  86  Cal.  500  [24  Pac. 
172,  25  Pac.  64],  cited  in  Tuffree  v.  Polhemus,  108  Cal.  676,  677 
[41  Pac.  806].  There  is  therefore  no  room,  in  a  case  such  as 
this,  for  any  distinction  between  legal  actions  brought  on  the 
title  and  equitable  actions  brought  to  recover  property  of  which 
the  legal  title,  as  well  as  the  possession,  is  in  another.  *  *  * 
If  the  right  exists,  then  the  right  of  action  exists;  and  it  will 
make  no  difference  if,  in  order  to  recover  property  to  the  posses- 
sion of  which  the  estate  is  entitled,  it  should  become  necessary  to 
cancel  a  voidable  deed,  or  otherwise — according  to  the  equity 
practice — to  dispose  of  an  outstanding  legal  title.  And  this  on 
principle  must  obviously  be  the  case.  For  with  us  there  is  but 
one  jurisdiction,  and  one  form  of  action,  for  rights  legal  and 
equitable.  Both  classes,  when  asserted,  are,  as  the  occasion  de- 
mands, regarded  as  equally  real,  or  as  equally  unreal;  that  is  to 
say,  on  the  legal  side  of  the  court  the  legal  title  is  alone  regarded, 
and  on  its  equity  side  the  equitable  title  only,  the  legal  title  being 
regarded  as  nonexistent,  except  in  so  far  as  may  be  necessary  to 
effectuate  the  equitable  right.  So  that,  with  regard  to  actions,  the 
distinction  between  legal  and  equitable  rights  has,  for  most  pur- 
poses, become  obliterated,  and  the  distinction  is  now  no  longer 
significant  except  as  determinative  of  the  nature  of  the  action  and 
of  the  mode  of  trial  and  the  character  of  the  pleadings." 

No  beneficial  purpose  ^ould  be  served  by  a  review   of  the  ■ 
numerous  cases  cited  by  the  appellant,  and,  as  before  stated,  in 
our  opinion  they  have  but  little,  if  any,  application  to  the  case 
at  bar. 

We  are  clearly  of  the  opinion  that  the  court  was  right  in  its 
conclusions  that  the  plaintiff  was  entitled  to  maintain  the  action 
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as  such  equitable  owner  of  the  property,  and  that  the  judgment  of 
the  court  below  and  order  denying  a  new  trial  should  be  affirmed. 
Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


STATE  V.  BARNES. 

The  defendant  was  indicted,  jointly  with  two  other  defendants 
who  pleaded  guilty,  for  the  larceny  of  two  horses,  it  appearing  that 
he  had  received  and  paid  for  seven  horses  stolen  by  the  other  de- 
fendants on  the  same  night,  five  from  one  owner  and  two  from  a 
different  owner  at  another  place;  the  state  claiming  such  delivery 
to  defendant  under  a  plan  between  all  of  the  defendants.  Defend- 
ant pleaded  a  former  acquittal  upon  an  indictment  charging  theft 
from  the  owner  of  the  five  horses.  The  evidence  and  the  testimony 
as  to  a  conversation  claimed  to  connect  the  defendant  with  the  theft 
were  identical  with  that  in  the  trial  on  the  former  indictment.  Held, 
that  under  the  provisions  of  the  Constitution  against  double  jeop- 
ardy, section  281,  Code  Cr.  Proc,  allowing  a  plea  of  former  conviction 
or  acquittal  of  "the  offense  charged,"  and  section  290  Code  Cr.  Proc, 
making  a  former  conviction  or  acquittal  a  bar  to  an  indictment  for 
"the  offense  charged"  in  the  former  indictment,  the  offense  charged 
by  this  indictment  was  a  distinct  offense,  to  which  the  former  ac- 
quittal was  no  bar. 

Where  on  the  same  expedition  there  are  several  distinct  lar- 
cenous takings,  as  taking  the  goods  of  one  person  at  one  place,  and 
afterwards  taking  the  goods  of  another  at  another  place,  as  many 
crimes   are  committed  as  there  are  distinct  takings. 

Where  the  instructions  in  a  criminal  trial  were  full  and  ample, 
and  fairly  presented  all  the  matters  sought  by  appellant's  requested 
instructions  which  were  refused,  there  was  no  error. 
(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Stanley  County.  Hon.  W.  G. 
Rice,  Judge. 

Tom  Barnes  was  convicted  of  grand  larceny,  and  he  appeals. 
Affirmed. 

Gaffy  &  Stephens,  for  appellant.  S.  W,  Clark,  Atty.  Gen,, 
and  /.  H.  Johnson,  State's  Atty.,  for  the  State. 

WHITING,  P.  J.  Defendant  was  indicted  jointly  with  one 
Oakes  and  one  Zigler,  and  by  said  indictment  charged  with  the 
crime  of  grand  larceny,  to-wit,  with  the  theft  of  two  horses  be- 
longing to  one  Muhlhausen.     Oakes  and  Zigler  pleaded  guilty  to 


Digitized  by 


Google 


1910.]  STATE  V.  BARNES.  269 

the  charge.  Barnes  pleaded  not  guilty,  and  also  pleaded  two 
former  acquittals  of  charges  against  him  in  bar.  The  issues  on 
all  the  pleas  having  been  submitted  to  the  jury,  it  returned  a  ver- 
dict against  the  defendant  on  all  the  pleas.  A  new  trial  was 
denied  defendant  after  judgment  rendered  on  the  verdict,  and  de- 
fendant has  appealed  from  such  judgment  and  order  denying  a 
new  trial. 

A  large  number  of  assignments  of  error  are  found  in  the 
record;  the  most  important  questions  under  such  assignments 
relating  to  the  pleas  of  former  acquittal.  It  appears  undisputed 
that  Oakes  and  Zigler  on  a  night  in  the  early  part  of  December, 
1908,  'Stole  five  horses  out  of  the  pasture  of  one  Devine,  and  that 
later  during  the  same  night,  and  at  a  place  some  five  miles  distant 
from  the  Devine  pasture,  they  stole  the  two  horses  with  the  theft 
of  which  they  and  defendant  are  charged  in  the  information  in 
this  case.  It  is  the  claim  of  the  state  that  these  thefts  were  in 
furtherance  of  a  plan  between  Oakes  and  Barnes,  under  which 
plan  Oakes  was  to  steal  horses  and  turn  them  over  to  Barnes  for 
disposal.  It  appears  that  these  seven  horses  were  stolen  near 
Ft.  Pierre,  in  Stanley  county,  and  within  a  couple  of  days  there- 
after delivered  into  the  possession  of  Barnes  at  Forest  City,  in 
Potter  county.  It  is  the  claim  of  the  state  that  this  delivery  was 
in  furtherance  of  the  plan  between  Oakes  and  Barnes,  and  that, 
upon  such  delivery,  Barnes  paid  Oakes  and  Zigler  $100,  and 
agreed  to  pay  them  $50  more.  It  was  the  claim  of  Barnes  that 
he  purchased  said  horses  of  Oakes  and  Zigler  for  $280  in  ignor- 
ance that  they  were  stolen,  and  he  further  denied  the  existence  of 
any  plan  or  agreement  between  him  and  Oakes,  as  claimed  by 
the  state. 

At  the  January  term  of  circuit  court  in  and  for  Stanley 
county  two  separate  informations  were  filed  against  Oakes,  Zigler, 
and  Barnes;  one  charging  the  larceny  of  the  Devine  horses,  and 
the  other  being  the  information  in  the  case  now  on  appeal.  Trial 
was  had  on  the  Devine  information,  and,  under  advice  of  the 
trial  judge,  the  jury  found  Barnes  not  guilty.  In  March,  1909, 
an  information   was   filed   in   the  circuit   court   of    Potter   count v 
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against  Barnes,  charging  him  with  the  offense  of  receiving  stolen 
property  knowing  same  to  be  stolen,  and  the  act  charged  being 
the  receipt  of  the  seven  head  of  horses  stolen  by  Oakes  and  Zigler 
from  Devine  and  Muhlhausen,  being  the  same  horses  with  the 
theft  of  which  Barnes  was  charged  in  the  Stanley  county  in- 
formations. Trial  was  had  in  Potter  county,  and  the  jury  found 
defendant  not  guilty.  At  the  October  term  in  Stanley  county 
occurred  the  trial  from  which  this  appeal  is  taken,  and  it  was  the 
acquittals  above  referred  to  that  were  pleaded  by  defendant.  In 
support  of  such  pleas  it  was  shown  that  the  evidence  introduced 
upon  such  trials  was  the  same  as  that  offered  and  received  upon 
the  trial  in  the  case  now  before  us. 

Appellant  contends  that  the  acquittal  upon  the  charge  of 
stealing  the  Devine  horses  was  of  necessity  an  acquittal  of  the 
present  charge,  for  the  reason  that  the  conversations  testified  to 
in  this  case,  and  which  it  is  claimed  connect  the  defendant  wnth 
the  theft  of  the  Muhlhausen  horses,  are  identically  the  same  ones 
involved  in  the  Devine  Case,  and  that,  therefore,  an.  acquittal  in 
the  Devine  Case  was  a  complete  adjudication  between  the  state 
and  defendant  as  to  these  conversations.  The  appellant  is  clearly 
in  error.  The  Constitution  provides  that  no  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense.  Section  281,  Rev.  Code  Cr. 
Proc.,  allows  a  defendant  to  plead  a  former  judgment  of  con- 
viction or  acquittal  of  the  offense  charged.  Section  290  of  such 
Code  provides  that,  where  a  defendant  has  been  convicted  or 
acquitted  upon  an  indictment  or  information,  such  conviction  or 
acquittal  is  a  bar  to  another  indictment  or  information  for  the 
offense  charged  in  the  former.  If  it  were  not  for  the  above  pro- 
visions of  the  Constitution  and  statutes,  a  person,  although  once 
acquitted,  could  again  be  tried  for  the  identical  offense,  and  cer- 
tainly no  injustice  could  be  done  a  party  guilty  of  a  crime,  if 
such  guilt  should  be  established  upon  a  second  trial;  but,  upon 
grounds  of.  public  policy,  it  has  been  deemed  best  that  some  guilty 
should  escape  rather  than  that  there  be  no  limit  to  one's  jeopardy 
for  offenses  charged  against  him.  It  will  be  seen  that  the  eft"ect 
of    the    above    provisions    of    the    Constitution    and    statutes    are 
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limited  to  "the  offense  charged."  The  offense  of  which  defendant 
was  acquitted  was  the  stealing  of  the  Devine  horses,  not  the  Muhl- 
hausen  horses.  The  judge  instructed  the  jury  fully  as  to  what 
constituted  separate  offenses,  which  instructions  were,  in  our 
opinion,  much  more  favorable  to  appellant  than  he  was  entitled  to, 
and,  under  these  instructions,  the  jury  found  the  two  thefts  to 
have  been  separate  offenses.  They  were  certainly  as  separate  and 
distinct  offenses  as  though  they  had  been  consummated  on  sepa- 
rate nights  and  in  separate  counties.  If  Oakes  had  committed  40 
thefts,  persuaded  thereto  by  one  conversation  with  the  defendant, 
each  theft  would  have  been  a  separate  and  distinct  offense  so  far 
as  defendant  was  concerned,  though  the  evidence  to  connect  him 
with  'such  offenses  might  be  identical  in  all  cases.  The  record 
fails  to  disclose  upon  what  grounds  the  trial  court  advised  a  ver- 
dict of  acquittal  in  the  Devine  Case,  whether  owing  to  failure  of 
evidence  in  relation  to  the  actual  theft  or  failure  of  evidence  to 
connect  defendant  therewith,  and  it  does  not  appear  but  that  such 
advice  was  based  upon  some  question  of  law  not  connected  with 
the  evidence.  If  defendant  had  been  convicted  of  the  Devine 
theft,  such  conviction  could  certainly  not  have  been  pleaded  in  bar 
herein.  Supposing  there  had  been  such  a  conviction  in  the  Devine 
Case  followed  by  an  acquittal  in  this  case,  could  it  be  claimed 
that  such  acquittal  should  free  defendant  from  the  former  judg- 
ment of  conviction?  Certainly  not,  and  the  mere  fact  that  the 
charge  upon  which  he  was  acquitted  was  tried  first  can  have  no 
different  result  so  far  as  the  other  charge  is  concerned.  There 
seems  to  be  great  conflict  among  the  authorities  as  to  whether 
there  is  more  than  one  offense  committed  where  there  is  at  one 
time  and  place  property  of  more  than  one  person  taken,  and  appel- 
lant has  cited  authorities  supporting  the  theory  that  there  is  but 
one  offense,  but,  as  before  noted,  the  thefts  before  us  were  at  dif- 
ferent times  and  places  and  come  directly  under  the  rule  laid 
down  in  State  v.  Emery,  68  Vt.  109,  34  Atl.  432,  54  Am.  St.  Rep. 
878,  cited  by  appellant:  "It  is  equally  well  settled  that  if,  on  the 
same  expedition,  there  are  several  distinct  larcenous  takings,  as 
taking  the  goods  of  one  person  at  one  place,  and  afterwards  taking- 
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the  goods  of  another  person  at  another  place,  and  so  on,  as  many 
crimes  are  committed  as  there  are  several  and  distinct  takings." 
Appellant  cites  the  case  of  Hurst  v.  State,  86  Ala.  604,  6  South. 
120,  II  Am.  St.  Rep.  79,  but  the  distinction  between  that  time  and 
the  one  at  bar  is  clear.  In  that  case  defendant  was  convicted  of 
conveying  a  file  into  a  jail  with  intent  to  liberate  a  prisoner,  and 
was  afterwards  indicted,  tried,  and  convicted  for  the  same  act  of 
conveying  into  the  jail  the  same  file,  but  with  an  intent  to  liberate 
another  prisoner.  It  well  might  be  held  that  under  these  facts 
there  was  but  the  one  crime,  the  carrying  of  the  file  with  the  un- 
lawful intent,  just  the  same  as  in  case  of  an  unlawful  breaking 
into  a  house  with  intent  to  commit  therein  two  or  more  larcenies, 
or  two  or  more  criminal  acts  of  the  same  or  diflferent  natures, 
there  is  but  the  one  burglary?  For  the  cases  to  be  parallel,  the 
defendant  in  the  Alabama  Case  should  have  furnished  an  accom- 
plice a  file  with  intent  that  he  should  use  it  to  assist  parties  in 
escaping  from  jail,  and  that  thereafter  at  two  separate  and  dis- 
tinct times  the  accomplice  assisted  distinct  parties  in  escaping. 
Then,  if  the  defendant  had  been  indicted  separately  for  assisting 
in  the  two  escapes,  he  certainly  could  not  complain,  though  his 
own  act  was  but  single  in  nature.  Appellant  also  cites  State  v. 
Cooper,  13  X.  J.  Law,  361,  25  Am.  Dec.  490.  In  that  case  the 
defendant  under  another  indictment  had  been  acquitted  of  arson, 
and  in  the  case  at  bar  he  was  charged  with  the  murder  of  a  per- 
son by  destroying  his  life  in  the  fire,  the  setting  of  which  he 
had  been  acquitted  of.  It  was  held  that  the  former  acquittal  was 
a  bar  to  the  last  trial.  That  was  certainly  good  law.  Under  the 
facts  in  the  case  before  us,  if  under  our  statute  there  were  a 
separate  and  distinct  offense  of  counseling  and  encouraging 
larceny,  and  the  defendant  had  been  indicted  therefor  and  ac- 
quitted, it  might  well  then  be  claimed  that  he  could  not  thereafter 
be  tried  for  a  larceny  committed  by  another,  with  which  larceny 
the  only  connection  claimed  as  against  the  defendant  was  the 
counseling  and  encouraging  of  which  he  had  been' acquitted.  This 
defendant  has  never  been  acquitted  of  counseling  and  encouraging 
the  stealing  of  the  horses  in  question.     He  was  acquitted  of  steal- 
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ing  other  horses,  but  upon  what  grounds  he  was  acquitted  we  do 
not  know.  We  have  carefully  examined  all  the  authorities  cited 
by  appellant  upon  this  branch  of  the  case,  and  find  none  other 
even  as  nearly  in  point  as  the  two  above  referred  to. 

The  appellant  has  apparently  abandoned  any  claims  under  his 
plea  based  upon  acquittal  of  receiving  the  horses  knowing  them 
to  be  stolen,  and  there  clearly  was  no  merit  in  such  plea. 

Numerous  errors  are  assigned  in  relation  to  the  admission 
and  rejection  of  evidence,  all  of  which  we  have  carefully  consid- 
ered, and  find  nothing  of  sufficient  importance  to  warrant  dis- 
cussion of  same  herein.  Suffice  it  to  say  that  we  find  therein  no 
reversible  error.  Appellant  complains  because  the  trial  court 
refused  two  instructions  asked  for.  The  instructions  of  the  court 
were  very  full  and  ample,  and  were  in  no  manner  excepted  to  by 
the  appellant,  and  the  same  fairly  presented  to  the  jury  all  the 
matters  sought  by  the  requested  instructions,  though  in  different 
language.  It  is  also  claimed  by  the  appellant  that  the  evidence 
to  corroborate  the  accomplices  Oakes  and  Zigler  was  insufficient 
to  connect  this  appellant  with  the  commission  of  the  larceny,  but 
we  think  there  was  ample  in  the  evidence  received  to  furnish  such 
corroboration  as  is  required  under  the  statute. 

The  judgment  of  the  trial  court  and  order  denying  a  new 
trial  are  affirmed. 


RAUSCH  V.  HANSON. 

In  an  action  to  compel  specific  performance  of  an  agreement 
to  convey  land  purchased  under  a  contract  providing  payment  of  the 
price  by  installments,  and  forfeiting  the  contract  for  non-payment 
thereof,  evidence  held  to  sustain  a  finding  of  a  waiver  by  defendant 
of  the  forfeiture  clause. 

Where  the  price  of  the  land  fixed  by  the  contract  sought  to  be 
specifically  enforced  was  its  fair  value  when  the  contract  was  made, 
that  the  land  subsequently  increased  in  value  is  not  in  itself  suf- 
ficient ground  for  denying  specific  performance  of  the  contract  to 
the   purchaser. 

Plaintiff  contracted  to  purchase  land  from  defendant  by  paying 
part  of  the  price  in  installments,  the  contract  making  the  time  of 
payment  of   the  essence.      Plaintiff   delayed   in   making  some  of   the 
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payments  because  of.  family  misfortunes,  but  defendant  waived  the 

default,   and   did   not  demand   payment.      Plaintiff  by  his  oomplalnt 

tendered  the  full  contract  price  and  demands  a  conveyance.     Held, 

that  specific  performance  was  properly  decreed. 

(Opinion  filed  October  4,  1910.) 

Appeal  from  Circuit  Court,  Walworth  County.  Hon.  Lyman 
T.  Boucher,  Judge. 

Action  by  Peter  A.  Rausch,  as  administrator  of  the  estate 
of  Peter  J.  Rausch,  deceased,  against  Peter  Hanson.  From  a 
decree  for  plaintiff,  defendant  appeals.     Affirmed. 

L.  W,  Crofoot  and  /.  H,  Battum,  for  appellant.  Frank 
Turner,  for  respondent. 

HANEY,  J.  This  action  was  instituted  to  enforce  the  specific 
performance  of  the  following  written  contract:  "This  contract  and 
memorandum  of  agreement,  made  and  entered  into  this  17th  day 
of  July,  1899,  ^y  ^"d  between  Peter  Hanson,  party  of  the  first 
part,  and  Peter  J.  Rausch,  party  of '  the  second  part,  ♦  *  * 
witnesseth:  That  the  party  of  the  first  part,  in  consideration  of 
the  covenants  and  agreements  of  the  party  of  the  second  part, 
hereinafter  mentioned,  to  be  by  him  kept  and  performed,  hereby 
sells  and  agrees  to  convey  unto  the  party  of  the  second  part  or 
his  assigns,  by  good  and  sufficient  deed  of  warranty,  on  the 
prompt  and  full  performance  by  said  party  of  the  second  part  of 
his  part  of  this  agreement,  the  following  described  real  estate. 
*  *  *  And  the  said  second  party  agrees  to  pay  to  Peter  Hanson 
as  and  for  the  purchase  price  of  said  premises  the  sum  of  $1,750, 
with  interest  on  all  deferred  payments  at  the  rate  of  eight  per 
cent,  per  annum  from  October  i,  1899,  payments  to  be  made  in 
the  manner  and  at  the  times  following,  to-wit:  $300  on  or  before 
October  ist,  1900,  $300  on  or  before  October  ist,  1901,  $300  on 
or  before  October  ist,  1902,  $300  on  or  before  October  ist,  1903, 
$300  on  or  before  October  ist,  1904,  and  $250  on  or  before 
October  ist,  1905.  Said  party  of  the  second  part  hereby  agrees 
to  pay  all  taxes  assessed  upon  said  premises  before  the  same  shall 
become  delinquent,  beginning  with  the  year  1899.  That  he  will 
in  all  respects  farm  and  cultivate  said  premises  in  a  careful  and 
workmanlike  manner.     But  should   default  be   made  in   the   said 


Digitized  by 


Google 


1910.]  RAUSCH   V.    HANSON.  275 


payments  or  any  part  of  them  as  herein  agreed,  or  in  any  of  the 
covenants  herein  to  be  by  the  party  of  the  second  part  kept  and 
performed,  then  this  agreement  to  be  void  at  the  election  of  the 
said  party  of  the  first  part,  time  being  of  the  essence  of  this  agree- 
ment. And,  in  case  of  default  by  the  said  second  party  in  part 
or  in  whole  of  the  covenant  of  this  agreement  to  be  by  him  kept 
and  performed,  he  hereby  agrees,  on  demand  of  the  said  party 
of  the  first  part,  to  quietly  and  peaceably  surrender  the  said 
premises  and  the  possession  thereof  to  the  party  of  the  first 
part  or  his  agent,  it  being  understood  and  agreed  that,  until  such 
default,  such  party  of  the  second  part  is  to  have  possession  of  the 
said  premises.  It  is  further  understood  and  agreed  that  until  the 
payments  are  fully  made  as  above  agreed  and  set  out,  the  legal 
title  to  and  ownership  of  the  premises  before  described  shall  be 
and  remain  in  the  party  of  the  first  part.  Nothing  herein  con- 
tained- shall  prevent  said  second  party  from  paying  in  any  year 
or  years,  more  than  the  sums  above  stated,  and  having  said  extra 
payments  applied  upon  said  debt.  This  contract  shall  not  be  as- 
signable by  the  second  party  without  the  written  consent  of  the 
said  party  of  the  first  part.  This  contract  shall  extend  to  and  be 
obligatory  upon  the  heirs  of  both  parties  hereto."  The  decision  of 
the  learned  circuit  court  contains  the  following  findings  of  fact: 
"(i)  That  at  the  time  said  contract  was  so  made  the  plaintiff 
executed  and  delivered  to  defendant  a  note  for  $300,  evidencing 
and  representing  the  first  $300  payment  mentioned  in  said  con- 
tract, and  that  said  note  was  secured  by  chattel  mortgage  executed 
by  plaintiff  to  defendant.  (2)  That  under  and  in  pursuance  of 
the  terms  of  said  contract  the  plaintiff  did,  in  the  spring  of  1900, 
enter  into  possession  of  said  lands,  and  that  the  plaintiff  now  is,- 
and  ever  since  the  spring  of  1900  has  been,  in  the  actual,  exclu- 
sive, and  peaceable  possession  of  said  land  and  of  every  part 
thereof,  and  has  cropped  and  cultivated  the  same  each  year,  in- 
cluding the  year  1906.  (3)  That  the  plaintiflF's  possession  of  said 
land  and  his  cultivation  of  the  same  has  been  at  all  times  with 
the  actual  knowledge  and  consent  of  the  defendant.  (4)  That  on 
or  about  the  month  of  May,  1901,  the  wife  of  plaintiff  departed 
this  life,  leaving  plaintiff  with  seven  children,  aged  from  2  to  13 
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years,  and  that,  by  the  death  of  the  plaintiff's  wife  as  aforesaid, 
his  ability  to  make  the  payments  on  said  land  in  strict  compliance 
with  the  terms  of  said  contract  became  and  was  greatly  impaired. 
(S)  That  in  the  spring  of  1902,  and  at  or  before  the  2d  day  of 
April  of  that  year,  the  plaintiff  paid  to  the  defendant  on  said  land, 
and  in  pursuance  of  said  contract,  the  sum  of  $130,  and  that  it 
was  then  and  there  agreed  by  both  plaintiff  and  defendant  that 
said  sum  of  $130  should  apply  on  the  purchase  of  said  land  under 
the  terms  of  said  contract.  (6)  That  since  so  purchasing  said 
land  the  plaintiff  has  placed  valuable  improvements  on  said  land, 
in  this:  That  plaintiff  has  since  so  taking  possession  of  said  land 
broken  up  about  60  acres  thereof ;  that  about  32  acres  of  said  land 
was  broken  up  in  the  season  of  1905;  that  all  of  said  breaking 
was  done  with  the  actual  knowledge  and  consent  of  defendant; 
and  that  the  value  of  said  breaking  is  about  $3  per  acre.  (7)  That 
at  sundry  and  divers  times  since  the  making  of  said  contract,  and 
when  plaintiff  was  unable  to  meet  his  payments  thereon,  and 
during  the  summer  of  1905,  the  plaintiff  inquired  of  defendant  re- 
garding extensions  on  payments  on  said  contract,  and  was  advised 
by  defendant  that  defendant  did  not  need  the  money,  and  that 
defendant  was  not  going  to  bother  plaintiff,  and  that  at  sundry 
and  divers  times  since  the  making  of  said  contract,  and  in  the 
summer  of  1905,  defendant  made  oral  extensions  upon  the  pay- 
ments due  on  said  land,  and  that  defendant  never  at  any  time 
demanded  any  payment  or  payments  upon  said  contract,  or  \n 
any  way  notified  plaintiff  that  said  contract  was  terminated  or 
forfeited.  (8)  That  the  plaintiff  never  at  any  time  or  in  any 
manner  abandoned  or 'terminated  said  contract,  or  notified  the. 
defendant  of  any  abandonment  of  said  contract,  and  that  neither 
the  plaintiff  nor  defendant  at  any  time  treated  said  contract  as 
abandoned  or  at  an  end.  (9)  That  plaintiff's  possession  of  said 
land  now  is,  and  has  been  at  all  times,  under  and  by  virtue  of  said 
contract,  and  that  plaintiff's  possession  of  said  land  has  never  been 
disputed  or  questioned  by  defendant,  and  that  defendant  has 
never  at  any  time  demanded  possession  of  said  land,  or  notified 
plaintiff  of  any  termination  or  forfeiture  of  said  contract,  or  of 
his  intention  to  terminate  or  forfeit  the  same,  and  that  defendant 
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has  at  all  times  acquiesced  .n  plaintiff's  possession  of  said  land 
under  said  contract,  and  has  never  at  any  time  asked  or  de- 
manded rent  or  compensation  for  the  use  or  occupation  of  said 
land,  and  that  plaintiff  has  never  paid  or  offered  to  pay  rent  or 
compensation  for  the  use  or  occupation  of  -said  land.  (lo)  That 
the  defendant  has  at  all  times  prior  to  the  commencement  of  this 
action  acquiesced  in  and  consented  to  the  delay  and  default  of  plain- 
tiff in  making  the  payments  on  said  contract,  (ii)  That  defend- 
ant has  paid  taxes  on  one  quarter  section  of  said  land  as  follows  : 
On  November  21,  1904,  the  1902  and  1903  taxes  on  the  S.  E. 
y^  of  section  26,  in  township  121  N.,  of  range  75  W.,  of  the  Fifth 
principal  meridian,  the  same  being  part  of  the  land  involved 
herein,  amounting  on  that  date  to  the  sum  of  $28.14,  and  that  on 
October  28,  1905,  and  prior  to  the  commencement  of  this  action, 
plaintiff  tendered  to  defendant  in  lawful  moneys  of  the  United 
States  for  said  taxes  so  paid  by  defendant,  and  the  interest  there- 
on, the  sum  of  $30.11 ;  that  said  tender  was  by  defendant  declined 
and  refused,  and  that  thereupon  said  sum  of  $30.11  was  by  the 
plaintiff  deposited  in  the  Lebanon  State  Bank,  a  reputable  bank 
of  deposit,  located  at  Lebanon,  Potter  county,  S.  D.,  where  de- 
fendant then  and  now  resides;  that  said  deposit  was  so  made  in 
the  name  and  to  the  credit  of  defendant,  and  defendant  forthwith 
notified  of  such  deposit,  and  that  said  deposit  still  remains  in  said 
bank.  The  court  further  finds:  That  said  sum  of  $30.11  so 
tend'ered  and  deposited  was  at  the  time  of  such  tender  and  de- 
posit, the  amount  due  defendant  on  -said  taxes  so  paid  by  him. 
(12)  That  the  failure  of  plaintiff  to  make  the  payments  on  said 
contract  promptly  and  at  the  times  the  same  became  due  was  not 
and  is  not  the  result  of  grossly  negligent,  or  a  negligent,  willful, 
or  fraudulent  breach  of  duty.  (13)  That  defendant  has  at  all 
times  held  and  retained  the  said  note  of  plaintiff  for  $300,  given 
for  the  first  installment  on  said  contract,  and  has  never  tendered 
back  or  offered  to  deliver  up  the  same,  and  has  never  released  or 
offered  to  release  the  chattel  mortgage  given  by  plaintiff  to  secure 
said  note.  (14)  That  defendant  never  relied  upon  any  statement 
of  plaintiff  that  he  could  not  comply  with  the  terms  of  said  con- 
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tract,  and  that  defendant  never  relied  upon  any  notice  of  plain- 
tiff's abandonment  of  said  contract,  or  upon  the  conduct  of 
plaintiff  in  treating  said  contract  as  at  an  end,  and  that  defendant 
never  gave  plaintiff  any  notice  of  his  election  to  treat  said  contract 
as  void  or  at  an  end  for  nonperformance,  or  for  any  other  reason. 
(15)  That  at  the  time  of  the  making  of  said  contract  the  same 
was  fair  and  reasonable,  and  that  the  price  agreed  upon  and  desig- 
nated in  said  contract  was  a  full,  fair,  and  reasonable  price  for 
said  land.  (16)  That  since  the  making  of  said  contract  said  land 
has  increased  in  value.  That  in  the  fall  of  1903  said  land  was  of 
the  value  of  $15  per  acre,  and  that  at  the  time  of  the  commence- 
ment of  this  action,  to-wit,  on  October  28,  1905,  said  land  was 
worth  from  $20  to  $25  per  acre.  (17)  That  any  and  all  defaults 
of  plaintiff  in  making  the  payments  on  said  land  contract  in  strict 
compliance  with  the  tenns  thereof  have  at  all  times  been  con- 
sented to  and  acquiesced  in  by  defendant,  and  that  defendant 
never  exercised  his  option  to  declare  said  contract  void  or  at  an 
end.  (18)  That  the  plaintiff  at  and  prior  to  the  commencement 
of  this  action,  and  at  all  times  since,  has  held  himself  in  readiness 
to  pay  the  balance  due  defendant  on  said  contract,  and  all  interest 
thereon,  and  that  he  offered  in  open  court  so  to  do.  (19)  That 
at  the  time  of  the  making  of  the  tender  on  said  contract,  as  alleged 
in  plaintiff's  complaint,  and  \vhich  tender  is  admitted  in  defend- 
ant's amended  answer,  defendant  was  asked  on  behalf  of  plaintiff 
how  much  he,  defendant,  claimed  was  due  on  said  contract.  That 
defendant  failed  and  refused  to  state  the  amount  he  claimed  to  be 
due  under  said  contract,  and  wholly  failed  to  answer  said  inquiry, 
which  inquiry  the  court  finds  was  made  in  good  faith.  (20)  The 
court  finds  that  there  is  due  defendant  on  said  contract  the  sum 
of  $Ij750*  and  8  per  cent,  interest  thereon  since  October  i,  1899, 
less,  however,  the  sum  of  $130  admitted  to  have  been  paid  by 
plaintiff  on  said  contract  on  or  about  April  2,  1902,  which  was  so 
due  defendant  at  the  date  of  these  findings  of  fact  the  court  finds 
to  be  $2,665.62.  (21)  The  court  finds  generally  in  favor  of  the 
plaintiff  and  against  defendant  on  all  the  issues  herein." 

From   the   facts   so   found   the   court   concluded:   "(i)    That 
the  provision  of  the  contract  of  sale  that  time  should  be  of  the 
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essence  of  the  agreement  was  and  is  binding  upon  the  vendor  as 
well  as  the  vendee.  (2)  That  the  defendant,  having  consented  to 
and  acquiesced  in  plaintiff's  occupation  of  the  land  involved  herein 
under  the  said  contract,  and  in  his  nonpayment  of  the  installments 
as  they  became  due,  could  not  equitably  terminate  such  contract 
without  notifying  plaintiflf  and  giving  him  a  reasonable  oppor- 
tunity to  make  payment  for  said  land.  (3)  That  the  defendant, 
having  at  all  times  retained  the  promissory  note  of  plaintiff  given 
for  the  first  installment  on  said  contract,  is  estopped  from  assert- 
ing any  abandonment  of  said  contract  on  behalf  of  plaintiff. 
(4)  That  the  offer  by  plaintiff  of  payment  of  the  taxes  on  said 
land  paid  by  defendant,  together  with  the  interest  due  thereon, 
and  the  immediate  deposit  of  the  same  in  the  name  and  to  the 
credit  of  defendant,  in  a  reputable  bank  of  deposit  within  this 
state,  and  the  notice  of  such  deposit  given  to  defendant,  as  set 
forth  in  finding  of  fact  No.  11,  operates  as  an  extinguishment  of 
plaintiff's  obligation  to  defendant  as  to  said  taxes.  (5)  That  the 
contract  herein,  being  fair  and  reasonable  when  made,  and  the 
price  of  said  land  fixed  by  said  contract  having  been  a  full,  fair 
price  for  said  land  at  the  time  said  land  was  sold,  the  subsequent 
increase  in  the  value  of  said  land  is  not  sufficient  ground  for  deny- 
ing specific  performance  herein.  (6)  That  the  failure  of  the 
plaintiff  to  make  the  payments  on  said  contract  promptly,  and  at 
the  times  the  same  became  due,  not  being  the  result  of  a  grossly 
negligent  or  of  a  negligent,  willful,  or  fraudulent  breach  of  duty, 
plaintiff  is  entitled  to  be  relieved  from  any  forfeiture  incurred 
herein  upon  making  full  compensation  to  defendant.  (7)  That 
plaintiff  is  entitled  to  a  judgment  herein  requiring  the  defendant 
upon  payment  or  tender  by  plaintiff  to  defendant  of  the  amount 
due  on  said  contract  according  to  the  finding  of  fact  No.  20 
herein,  to  execute,  acknowledge,  and  deliver  to  plaintiff  a  good 
and  sufficient  deed  of  warranty  for  said  S.  Yz  of  section  26,  in 
township  121  N.,  of  range  75  W.,  of  the  Fifth  principal  meridian, 
clear  and  free  of  all  incumbrances,  except  incumbrances  or  liens 
against  said  land  placed  thereon  by  plaintiff  and  except  taxes 
accrumg  thereon  during  or  since  the  year  1899.  (8)  That  plain- 
tiff is  further  entitled  to  a  judgment  against  defendant   for  the 
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costs  and  disbursements  of  this  action/'  Judgment  having  been 
accordingly  entered,  defendant  appealed  from  such  judgment  and 
the  order  denying  his  application  for  a  new  trial. 

The  original  plaintiflF.  Peter  J.  Rausch,  having  departed  this 
life  after  the  cause  was  submitted  in  this  court,  Peter  A.  Rausch, 
administrator,  was  substituted  by  consent  as  plaintiff  and  respond- 
ent. The  contention  that  the  evidence  does  not  sustain  the  finding 
that  there  was  a  waiver  of  the  forfeiture  clause  of  the  contract 
relating  to  payments  is  clearly  untenable.  The  deceased  testified: 
"I  asked  him  (the  defendant)  several  times  when  I  could  not 
make  the  payments.  I  told  him,  if  he  had  to  have  the  money,  I 
had  to  sell  some  other  stuff  to  make  the  pa}Tnents,  and  Mr.  Han- 
son said:  *Don't  bother  your  head  about  me.  Try  and  get  along 
with  your  family  as  good  as  you  can.  I  don't  need  the  money.  I 
ain't  going  to  bother  you.'  He  told  me  that  a  number  of  times." 
It  is  true  the  deceased  declined  to  specify  when  these  conversa- 
tions took  place,  stating  on  cross-examination:  'It  was  pretty 
much  every  year  that  I  talked  to  him  about  the  matter."  But  his 
statements  were  not  denied  by  the  defendant,  though  an  attempt 
to  have  defendant  do  so  was  made  by  his  counsel,  and  he  ex- 
pressly admitted  that  he  had  never  demanded  any  payment  under 
the  contract.  Indeed,  defendant's  testimony  taken  in  connection 
with  all  the  evidence  established  the  facts  beyond  controversy  as 
found  by  the  trial  court  on  this  branch  of  the  case. 

It  is  further  contended  that  the  evidence  was  not  sufficient  to 
sustain  the  decision  on  the  issue  of  abandonment.  This  contention 
is  clearly  untenable.  Though  perhaps  conflicting,  the  evidence 
clearly  preponderates  in  favor  of  the  findings  of  the  learned  cir- 
cuit court. 

The  fact  that  the  land  increased  in  value  is  not  a  controlling 
circumstance.  It  would  be  as  reasonable  to  infer  that  the  defend- 
ant would  now  be  demanding  enforcement  of  the  contract  if  the 
value  of  the  land  had  not  increased  as  it  is  to  infer  that  the  de- 
ceased would  not  have  sought  enforcement  unless  its  value  had 
increased.  As  held  by  the  learned  circuit  court  the  contract  hav- 
ing been  fair  and  reasonable  when  made,  the  price  of  the  land 
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fixed  by  the  contract  having  been  its  full  value,  the  subsequent 
increase  in  its  value  is  not  in  itself  a  sufficient  reason  for  denying 
specific  performance. 

The  decision  of  the  learned  trial  court  was  just  and  equitable. 
As  the  contract  was  not  abandoned,  as  payments  required  by  its 
terms  were  delayed  by  reason  of  the  deceased's  misfortunes,  as 
the  forfeiture  therein  provided  was  waived,  as  defendant  never 
demanded  payment,  and  as  the  full  contract  price  with  interest 
was  tendered  and  will  be  received  by  the  defendant,  the  court 
below  was  clearly  justified  in  decreeing  specific  performance. 

The  judgment  appealed  from  is  affirmed. 


SANDYS  V.  ROBINSON  et  al. 

Where,  in  a  suit  to  foreclose  a  mortgage,  defendant  claimed 
ownership  in  the  property,  by  reason  of  a  tax  certificate,  plaintift's 
objection  to  the  admission  in  evidence  of  such  certificate,  that  it 
was  neither  in  statutory  form  nor  substantially  so,  was  not  sufficient 
to  bring'  to  the  court's  attention  the  question  of  the  errors  in  the 
certificate  in  that  its  date  and  the  date  of  the  tax  sale  were  not 
correctly  given,  so  as  to  permit  the  appellate  court  to  consider  such 
objection. 

Under  Pol.  Code,  §  1849,  requiring  that  no  proof  of  publication 
of  any  notice  required  by  law  shall  be  filed  until  an  additional 
affidavit  that  the  party  is  the  correct  one  giving  notice,  and  that 
there  has  been  no  division  of  fees,  shall  be  annexed  to  It,  where 
such  affidavit  has  not  been  annexed  to  the  proof  of  publication  of 
notice  of  the  maturity  of  a  tax  certificate,  such  certificate  does  not 
mature  so  as  to  pass  the  fee. 

The  repeal  of  Pol.  Code,  §  1849,  by  Laws  1903,  c.  199,  would 
simply  make  the  filing  of  proof  of  publication  of  notice  of  maturity 
of  the  tax  certificate  operate  as  of  the  date  when  the  repeal  became 
effective,  which,  being  after  the  maturity  of  the  certificate,  would  not 
be  a  sufficient  proof  of  publication   of  notice. 

Evidence  by  plaintiff  In   mortgage  foreclosure  of  his  ownership 
by  assignment  of  the  notes  and  mortgage  held  sufficient,   especially 
as  against  one  not  claiming  thr6ugh  the  original  mortgage. 
(Opinion  filed  October  12,  1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGEE,  Judge. 

Action  to  foreclose  a  mortgage  by  Lew  W.  Sandys  against 
Lee  Robinson  and  others.  Judgment  for  defendants,  and  plaint? Ir 
appeals.    Reversed. 
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Charles  W,  Brown  and  Sutherland  &  Payne,  for  appellant. 

If  an  instrument  purports  to  have  been  executed  by  a  cor- 
poration, and  the  corporate  seal  is  affixed,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  it  i's  the  proper  seal 
of  the  corporation,  and  that  it  was  affixed  by  the  duly  authorized 
officer  or  agent.  Sec.  76,  Marshall  on  Corporations.  When  the 
common  seal  of  a  corporation  appears  to  be  affixed  to  an  instru- 
ment, and  the  signatures  of  the  proper  officers  are  proved,  courts 
are  to  presume  that  the  officers  did  not  exceed  their  authority, 
and  the  seal  itself  is  prima  facie  evidence  that  it  was  affixed  by 
proper  authority.  Association  v.  Bustamente,  52  Cal.  192.  Where 
an  affidavit  has  not  been  annexed  to  the  proof  of  publication  of 
the  notice  of  the  maturity  of  a  tax  certificate  showing  that  the 
party  is  the  correct  one*  giving  notice  and  that  there  has  been  no 
division  of  fees,  such  certificate  does  not  mature  so  as  to  pass 
the  fee.     Political  Code,  Sec.  1849. 

Schroder  &  Lewis  and  Lee  Robinson,  for  respondents. 

Under  the  statute  and  by  common  law  an  inferior  officer  of 
a  corporation  such  as  treasurer,  has  no  implied  power  to  sell  and 
endorse  commercial  paper  such  as  a  note  and  mortgage,  but  ex- 
press power  from  the  corporation  to  so  act  must  be  proved,  and 
an  assignment  would  be  insufficient  without  proof  of  such 
authority.  Bradley  v.  Warren,  127  Mass.  107;  Holden  v.  Upton, 
134  Mass.  177;  Jackson  v.  Campbell,  5  Wend.  572. 

WHITING,  P.  J.  This  action  was  brought  by  the  plaintiff 
to  foreclose  a  mortgage  on  certain  real  estate  in  Pennington 
county.  The  mortgage  and  note  thereby  secured  were  given  by 
the  then  owner  of  the  land.  Plaintiff  alleged  that  defendant 
Robinson  had,  or  claimed,  some  interest  in  the  premises,  but  that 
whatever  interest  was  held  by  him  was  subject  to  plaintiff's  mort- 
gage interest.  Defendant,  answering,  by  w^ay  of  counterclaim, 
alleged  that  he  claimed  title  in  fee  under  and  by  virtue  of  tax 
sale,  under  the  "Scavenger"  tax  law%  made  subsequent  to  the  date 
of  plaintiff's  mortgage,  and  defendant  prayed  that  his  title  be 
quieted  as  against  plaintiff's  claim  under  his  mortgage.  The  cause 
was  tried  to  the  court  without  a  jury.     Findings  of  fact  and  con- 


Digitized  by 


Google 


1910.]  SANDYS  V.   ROBINSON  et  al.  283 


elusions  of  law  were  entered  in  favor  of  defendant  Robinson  and 
decree  entered  thereon.  Motion  for  new  trial  was  denied,  and 
plaintiff  appealed  to  this  court  from  the  said  decree  and  order 
denying  a  new  trial. 

The  learned  trial  court  found  that  plaintiff  was  not  the  owner 
of  the  note  and  mortgage  sued  upon,  and  several  of  appellant's 
assignments  of  error  are  based  upon  this  branch  of  the  case;  but 
inasmuch  as  the  ownership  of  the  note  and  mortgage  are  im- 
material, providing  defendant  acquired  fee  title,  superior  to  any 
rights  of  the  owner  of  such  note  and  mortgage,  through  the  tax 
proceedings,  we  will  first  consider  such  tax  proceedings. 

It  appears  beyond  dispute  that  the  taxes  upon  the  land  in 
question  were  delinquent  for  the  year  1899  and  several  years  prior 
thereto;  that  a  tax  certificate  upon  tax  judgment  sale  under  the 
so-called  "Scavenger"  tax  law  issued  to  one  James  R.  Sharp, 
which  certificate  described  the  land  in  question,  and  which  certifi- 
cate was  filed  for  record  November  13,  1902.  The  court  found 
that  more  than  three  years  had  elapsed  since  the  recording  of  such 
certificate,  and  that  the  plaintiff  was  barred  from  questioning  its 
validity  by  the  statute  of  limitations.  It  is  as  grantee  of  Sharp 
that  defendant  Robinson  claims,  and  his  rights  are  based  on  such 
certificate.  Appellant  contends  that  the  certificate  upon  sale  is 
not  in  statutory  form  and  therefore  is  void  on  its  face,  and  in 
support  thereof  calls  attention  that  the  form  of  certificate  required 
by  statute  gives  date  of  certificate  and  date  of  sale,  thus  making, 
it  is  claimed,  the  correctness  of  these  dates  as  given  essential  to 
validity  of  the  certificate.  The  date  of  certificate  is  November 
6th,  and  date  of  sale  as  named  therein  November  14th.  The 
point  thus  made  by  appellant  in  his  brief  might  have  raised  a 
serious  question  regarding  the  validity  of  such  certificate  pro- 
viding such  question  had  been  timely  raised.  Respondent  urges 
that  the  date  "November  14th"  is  clearly  a  clerical  error.  We 
must  conclude  that  a  clerical  error  was  made  in  one  of  these 
dates;  but,  no  matter  which  date  was  error,  the  deed,  corrected  so 
as  to  give  the  correct  date,  would  be  valid  on  its  face,  as  under  the 
statute  a  valid  sale*  can  be  held,  under  certain  circumstances,  after 
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the  first  Monday  in  November.  We  are,  however,  reheved  from 
difficulty  by  the  condition  of  the  record  herein.  Appellant  ob- 
jected to  the  introduction  in  evidence  of  the  certificate,  and  his 
objections  were  overruled.  Such  objections,  however,  did  not 
raise  any  question  as  to  the  correctness  of  tliese  dates;  the  objec- 
tion now  relied  upon  being  **that  the  same  is  not  in  statutory  form, 
nor  substantially  in  statutory  form."  This  objection  was  cer- 
tainly insufficient  to  call  the  court's  attention  to  any  errors  in  date, 
and  the  certificate  was  in  the  precise  form  prescribed  by  statute. 
While  appellant,  in  his  assignments  of  error,  claimed  the  evidence 
insufficient  to  support  the  finding  made  by  the  court  that  every 
step  necessary  to  vest  title  in  Sharp  was  taken  by  the  proper 
officers,  and  sets  forth  in  great  detail  and  explicitly  the  things 
wherein  he  claims  such  proceedings  were  defective,  there  is  no 
specification  in  any  manner  alluding  to  the  discrepancy  in  these 
dates.  This  matter,  never  having  been  brought  to  the  attention 
of  the  trial  court  by  proper  objection  or  assignment  of  error,  can- 
not be  considered  by  this  court. 

Appellant  has  raised  several  questions  relating  to  the  suffi- 
ciency of  the  proceedings  leading  up  to  the  sale.  It  is  not  ques- 
tioned, however,  but  what  the  land  in  question  was  subject  to 
taxation,  was  assessed  for  taxes  for  the  years  included  in  such 
sale,  and  that  the  taxes  remained  unpaid  at  time  of  sale.  This 
being  true,  and  more  than  two  years  having  elapsed  since  date 
of  sale,  under  section  i8  of  the  said  "Scavenger"  tax  law,  being 
chapter  51  of  the  Session  Laws  for  1901,  no  action  lies  to  ques- 
tion its  validity.  Bandow  v.  Wolven,  23  S.  D.  124,  120  N.  \\\ 
881 ;  Cornelius  v.  Ferguson,  23  S.  D.  187,  121  N.  W.  91.  It  is 
true  that  in  Bandow  v.  Wolven  and  in  the  numerous  other  cases 
supporting  the  rule  laid  down  therein,  which  have  been  decided 
by  this  court,  the  court  was  construing  the  statute  of  limitation 
applying  to  ordinary  tax  deeds;  but  there  can  be  no  difference  in 
principle.    Flickinger  v.  Cornwell,  22  S.  D.  382,  117  N.  W.  1039. 

The  only  other  question  to  be  considered  is  as  to  whether 
such  certificate  was  ever  matured  so  as  to  give  holder  fee  title, 
or  whether  the  holder  thereof  simply  has  a  lien  thereunder.    This 
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depends  upon  whether  proper  notice  of  the  maturity  of  certificate 
was  given  and  filed  in  office  of  clerk  of  circuit  court  of  Penning- 
ton county  before  certificate  was  recorded  in  the  office  of  the 
register  of  deeds  of  such  county.  Appellant  contends  that  no 
notice  of  the  maturity  of  the  certificate,  or  due  proof  thereof, .  was 
ever  filed  in  the  office  of  the  clerk  of  the  circuit  court  as  required 
by  the  statute  in  question.  In  support  of  such  contention,  he  calls 
attention  to  sections  1848  and  1849,  R^v.  Pol.  Code,  providing  for 
affidavits  of  publication  to  contain  statement  regarding  fees  for 
publishing  and  affidavit  of  the  party  giving  the  notice,  or  his 
agent,  regarding  such  notice  and  fees  therefor.  Section  1849, 
supra,  among  other  things,  provides:  "No  affidavit  of  publication 
shall  in  any  case  be  filed  or  recorded  until  such  additional  affidavit 
shall  be  annexed  thereto."  The  words  ''additional  affidavit"  refer 
to  the  affidavit  of  party  giving  notice  or  of  his  agent,  and  the 
evidence  shows  that  no  such  affidavit  was  filed  in  the  office  of  the 
clerk  of  circuit  court.  Under  the  express  directions  of  such  sec- 
tion, the  clerk  of  courts  was  forbidden  to  file  the  proof  of  service 
of  the  notice  of  maturity  of  the  certificate  in  the  form  in  which 
such  proof  was  presented;  such  notice  must  be  treated  as  not 
filed,  and,  not  being  filed,  the  certificate  has  not  matured.  Re- 
spondent, however,  calls  attention  to  the  repeal  of  section  1849  hy 
chapter  199,  Laws  1903.  The  effect  of  such  repeal  would  at  best 
be  but  to  make'  the  filing  take  effect  as  of  the  date  when  such  law 
of  1903  went  into  effect,  which  was  several  months  later  than  one 
year  from  date  of  tax  sale,  or,  in  other  words,  later  than  date  for 
the  maturity  of  such  certificate,  and  would  be  of  no  effect.  King 
V.  Lane,  21  S.  D.  loi,  no  N.  W.  37.  The  respondent  therefore 
has  a  valid  certificate,  but  one  that  has  not  ripened  into  a  convey- 
ance of  title  to  the  land.  Respondent  is  also  the  holder  of  the 
original  fee  title  to  this  land,  but  such  title  is  subject  to  the  rights 
of  appellant,  if  any,  under  and  by  virtue  of  his  mortgage.  It 
therefore  becomes  necessary  to  determine  whether  or  not  appel- 
lant has  any  rights  under  such  mortgage. 

It  appears  that  the  owner  of  the  fee  title  to  this  land  gave  a 
mortgage  upon  said  land  June  i,  1889,  to  secure  a  valid  indebted- 
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ness ;  that  this  indebtedness  remained  unpaid  at  time  of  suit.  The 
original  mortgagee  was  Western  Farm  Mortgage  Trust  Company. 
The  trial  court  found :  "That  on  the  13th  day  of  June,  1889,  B.  A. 
Ambler,  treasurer  of  said  Western  Farm  Mortgage  Trust  Com- 
pany, pretending  to  act  for  said  corporation,  by  an  indorsement  on 
the  back  of  said  note  under  the  seal  of  said  corporation  made  a 
pretended  assignment  of  said  note  and  mortgage  to  one  Johnson 
L.  Tillotson,  who  thereafter  and  before  this  action  was  commenced 
assigned  and  sold  the  said  note  and  mortgage  to  the  plaintiff,  and 
that  the  plaintiff  is  now  in  possession  of  said  note  and  mortgage 
and  was  at  the  time  of  the  commencement  of  this  action.  That 
said  B.  A.  Ambler  at  the  time  he  made  said  assignment  as  the 
treasurer  of  said  corporation  had  no  authority  from  said  corpora- 
tion to  sell,  assign,  or  deliver  the  same  to  the  said  Tillotson."  The 
court  further  found  that  the  "plaintiff  is  not  the  owner  of  said 
note  and  mortgage  and  not  entitled  to  the  moneys  due  thereon." 
Appellant  (plaintiff)  assigns  these  findings  as  error,  contending 
that  the  evidence  conclusively  established  his  ownership.  Plaintiff 
was  in  possession  of  and  produced  the  note,  with  coupons  at- 
tached, and  the  mortgage,  and  then  offered  in  evidence  a  pur- 
ported assignment  of  such  notes  and  mortgage,  regular  in  form, 
but  purported  to  be  executed  in  the  name  of  the  corporation  by 
one  B.  A.  Ambler,  treasurer,  to  the  assignor  of  plaintiff,  and 
which  assignments  were  indorsed  on  the  back  of-  said  notes ;  the 
indorsement  on  the  back  of  the  principal  note  being  dated  Junr 
13,  1889,  and  having  thereon  the  purported  seal  of  the  \\*<\stern 
Farm  Mortgage  Trust  Company. 

The  said  notes,  with  indorsements  thereon,  and  the  mortgage 
were  received  in  evidence,  and,  if  the  same  were  sufficient  to  :>ho\v 
transfer  of  notes  and  mortgage  to  plaintiff's  assignor,  there  can 
be  no  question  of  plaintiff's  rights,  as  he  acquired  all  the  interest 
of  his  assignor.  The  court  found  that  Ambler  was  the  treasurer 
of  the  corporation  at  the  time  he  purported  to  assign  the  notes 
and  mortgage,  but  that  he  had  no  authority  to  assign  same  This 
finding  of  no  authority  was  not  based  upon  any  evidence  whatso- 
ever and  amounts  merely  to  a  conclusion  that  there  was  no  2vi- 
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dence  showing  authority.  A  witness  upon  behalf  of  plaintiffs 
identified  the  signature  of  Ambler  to  the  indorsements  and  testi- 
fied that,  in  his  business  as  abstractor,  he  had  frequently  received 
from  the  mortgage  company  and  others  mortgages  running  to  this 
company,  and  that  the  assignments  of  practically  all  were  in  sub- 
stantially the  form  of  those  in  this  case,  and  that  Ambler's  signa- 
tures thereon  were  accompanied  with  a  seal  similar  to  one  at- 
tached to  indorsement  on  back  of  principal  note.  Keeping  in  mind 
the  fact  that  the  court  found  that  the  seal  attached  to  these  in- 
struments was  the  seal  of  the  corporation,  we  have  a  case  where 
the  notes  in  question  are  produced  by  the  party  claiming  to  own 
same,  where  the  indorsement  thereof  is  shown  to  have  been  made 
by  an  officer  who  was  accustomed  to  indorse  such  papers  for  the 
corporation,  and  where  the  seal  of  the  corporation  is  attached  to 
such  indorsements.  This  was  certainly  ample  proof  of  ownership, 
especially  as  against  a  third  party  who  in  no  manner  claims  under 
such  corporation.  Upon  the  point  that  proof  of  custom  of  treas- 
urer in  indorsing  note  should  be  received  to  establish  authority  to 
so  act,  see  Lester  v.  Webb,  i  Allen  (Mass.)  34;  Cook,  Corpora- 
tions (6th  Ed.)  p.  2303.  That  the  seal  of  a  corporation  attached 
to  a  contract  purporting  to  be  executed  in  its  name  is  prima  facie 
evidence  that  the  officer  executing  such  contract  was  authorized 
so  to  do,  see  St.  Louis,  etc.,  v.  Risley,  28  Mo.  415,  75  Am.  Dec. 
131;  Berks,  etc.,  v.  Meyers,  6  Serg.  &  R.  (Pa.)  12,  9  Am.  Dec. 
402;  Wilson  V.  Neu,  i  Neb.  (Unof.)  42,  95  N.  W.  502,  where 
signed  by  fourth  vice  president;  Nelson  v.  Spence,  129  Ga.  35,  58 
S.  E.  697,  where  signed  by  treasurer;  Cook,  Corporations  (6th 
Ed.)  p.  2335,  and  citations  in  notes  from  nearly  every  state;  4 
Thompson's  Commentaries  on  the  Law  of  Corporations,  §  5105; 
5  Decennial  Dig.  §  432  (4). 

The  appellant  was  entitled  to  a  decree  for  the  foreclosure  of 
his  mortgage  subject  to  the  superior  lien  of  respondent  Robinson 
under  his  certificate  on  tax  judgment  sale. 

The  judgment  of  the  trial  court  and  order  denying  a  new 
trial  are  reversed. 
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JONES  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

In  an  action  against  a  railway  company  for  killing  stock,  where 
the  court  charged  without  exception  that,  the  killing  being  admitted, 
the  burden  of  proof  was  upon  the  defendant  to  show  that  it  was 
done  without  negligence,  this  instruction  is  the  law  of  the  case  upon 
appeal. 

It  is  for  the  jury  to  determine  the  probative  force  of  evidence 
whether  direct  or  circumstantial. 

In  an  action  against  a  railroad  company  for  the  killing  of 
cattle  on  the  track,  evidence  held  to  support  a  finding  of  defendant's 
negligence. 

When  a  verdict  can  be  sustained  on  any  reasonable  view  of 
the  evidence,  it  should  be  sustained  on  appeal. 

(Opinion  filed  October   12,   1910.) 

Appeal  from  Circuit  Court,  Edmunds  County.  Hon.  Lyman 
T.  Boucher,  Judge. 

Action  by  D.  R.  Jones  against  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

John  H.  Perry  {Chas,  E.  Froman,  of  counsel),  for  appellant. 
Taiibman  &  Willia&nson,  for  respondent. 

HANEY,  J.  This  is  an  action  to  recover  for  live  stock 
alleged  to  have  been  killed  by  the  negligent  operation  of  one  of 
the  defendant's  trains  in  October,  1906.  The  killing  was  admitted. 
Negligence  denied.  A  verdict  having  been  returned  in  favor  of 
the  plaintiff,  judgment  entered  thereon,  and  defendant's  applica- 
tion for  a  new  trial  denied,  it  appealed. 

The  only  assignments  of  error  relied  on  by  appellant  are 
(i)  the  refusal  of  the  court  below  to  direct  a  verdict  in  its  favor 
on  the  ground  that  the  undisputed  testimony  shows  there  was  no 
negligence  on  the  part  of  its  employes  in  operating  the  engine 
which  killed  the  stock;  and  (2)  the  insufficiency  of  the  evidence 
to  justify  the  verdict.  The  latter  only  need  be  considered.  The 
charge  of  the  learned  circuit  court  to  the  effect  that  the  killing 
having  been  admitted,  the  burden  was  on  the  defendant  to  prove 
that  its  employes  exercised  due  diligence  to  prevent  the  accident, 
not  haying  been  excepted  to,  is  the  law  of  the  case.  The  plaintiff 
testified  that  his  animals   "were  killed  right  at  the  crossing,  one 


Digitized  by 


Google 


1910.]  JONES  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO.  289 

mile  west  of  Ipswich — just  east  of  the  crossing."  The  defendant's 
section  foreman  testified  they  were  killed  about  40  rods  east  of 
the  crossing.  Its  engineer  testified  they  were  "right  on  the  cross- 
ing," 100  to  150  feet  away  when  first  seen  by  him;  that  100  to 
150  feet  was  as  far  as  he  could  see  with  the  headlight  that  night; 
that  the  train,  a  big  extra  freight,  "something  over  900  tons,"  was 
moving  east  at  the  rate  of  about  25  miles  per  hour  on  a  down- 
grade, with  air  brakes  set  to  slow  down  for  the  station  and  steam 
shut  off;  that  the  accident  occurred  about  3  o'clock  in  the  morn- 
ing, it  being  quite  dark;  that  upon  discovering  the  animals  he 
sounded  the  stock  alarm,  but  did  not  reverse  the  engine,  as  there 
was  not  time  to  do  both :  that  it  would  have  done  no  good  to 
have  reversed  the  engine;  and  that  it  was  impossible  to  stop  the 
train  so  as  to  have  avoided  striking  the  stock.  Defendant's  fire- 
man testified  that  the  stock  was  first  discovered  by  the  engineer 
who  blew  the  whistle,  causing  the  witness  to  look  out  of  the 
window,  at  which  time  the  engine  was  perhaps  50  feet  from  the 
cattle. 

Such,  in  substance,  is  all  the  evidence,  except  that  relating 
to  the  ownership  and  value  of  the  stock  killed.  The  record  is 
silent  as  to  whether  the  cattle  were  lying  down,  standing  or  rrov- 
ing  in  any  direction.  It  also  is  silent  as  to  whether  the  engineer 
was  on  the  lookout  for  stock  previous  to  the  discovery  of  the 
plaintiflF's  cattle.  Whether  the  track  was  straight,  whether  it  ap- 
proached the  crossing  through  a  cut,  on  a  fill,  or  level  with  the 
surface  of  the  surrounding  country,  whether  there  were  any  ob- 
structions to  the  view,  and  many  other  material  facts  which  might 
have  been  established  by  the  evidence  of  the  witnesses  who  were 
examined  on  the  trial,  are  not  disclosed,  thus  leaving  much  lati- 
tude for  legitimate  inference  as  to  the  conditions  and  what  actually 
occurred  at  the  time  of  the  accident.  Under  the  law  then  in 
force  in  this  state,  the  defendant  was  not  required  to  be  on  the 
lookout  for  trespassing  animals  on  its  track  other  than  at  public 
crossings ;  but  it  was  required,  as  'soon  as  an  animal  was  dis- 
covered on  the  track,  to  use  reasonable  care  to  prevent  injury  to 
the  same.     Harrison  v.  Railway  Co.,  6  S.  D.  100,  60  \.  \V.  405. 

Vol.   26   S.   I>.    19 
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As  the  evidence  justifies  a  finding  that  the  animals  in  this  instance 
were  on  a  public  crossing,  its  sufficiency  cannot  properly  be  deter- 
mined without  reference  to  defendant's  duty  regarding  public 
crossings,  and  the  question  requiring  attention  is  whether  the  un- 
disputed evidence  shows  that  due  diligence  was  exercised  to  dis- 
cover the  animals  as  well  as  to  avoid  killing  them  after  they  weie 
discovered.  The  statement  of  the  engineer  to  the  effect  that  it 
was  impossible  to  avoid  the  accident  is  the  conclusion  of  one  ex- 
ceptionally well  qualified  to  express  such  an  opinion.  If  undis- 
puted and  not  discredited  by  any  fact  disclosed  by  the  evidence  or 
by  any  fact  of  which  the  jury  could  take  judicial  notice,  the  ver- 
dict should  be  set  aside.  The  conclusion  that  it  was  impossible 
to  avoid  the  accident  assumes  that  the  animals  were  not  and  could 
not  have  been  seen  for  more  than  150  feet;  that  the  train  did  not 
run  more  than  150  feet  between  the  time  the  animals  were  dis- 
covered and  the  time  they  were  struck;  and  that  the  train  could 
not  have  been  stopped  within  that  distance.  It  may  be  conceded 
that  the  animals  were  not  and  could  not  have  been  seen  more  than 
150  feet,  and  that  the  train  could  not  have  been  stopped  within 
that  distance.  But  was  the  jury  bound  to  believe  the  train  did  not 
run  more  than  150  feet  after  the  animals  were  discovered  and 
before  they  were  struck?  It  is  the  right  of  the  jury  to  determine 
the  probative  force  of  evidence,  whether  direct  or  circumstantial. 
A  positive  statement  of  a  witness,  especially  if  it  be  merely  the 
expression  of  an  opinion,  may  be  discredited  and  rejected  by  the 
jury  if  they  believe  other  evidence  in  the  case  establishes  the  exist- 
ence of  circumstances  inconsistent  with  and -which  make  improb- 
able such  statement.  Lighthouse  v.  Railway  Co.,  3  S.  D.  518, 
54  N.  W.  320.  Defendant's  section  foreman,  called  as  a  witness 
on  its  behalf,  and  who  was  in  position  to  know,,  states  the  cattle 
were  killed  40  rods  east  of  the  crossing.  If,  as.  claimed  by  the 
engineer,  they  were  on  the  crossing,  and  he  was  100  to  150  feet 
west  of  it  when  they  were  discovered,  and  they  were  killed  40 
rods  east  of  it,  the  train  ran  at  least  760  instead  of  150  feet  after 
the  animals  were  seen  and  before  they  were  struck  by  the  engine. 
In  absence  of  evidence  as  to  whether  the  cattle  were  standing  or 
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lying  down,  the  jury  were  at  liberty  to  infer  that  they  ran  at  least 
40  rods  in  front  of  the  moving  train.  If  «uch  was  the  fact,  the 
opinion  of  the  engineer  to  the  effect  that  there  was  not  time  in 
which  to  reverse  the  engine,  that  it  would  have  done  no  goc-  |  to 
have  reversed  it,  and  that  the  train  could  not  have  been  so  stopped 
as  to  have  avoided  the  accident  based  as  it  was  on  the  hypothe- 
sis that  the  train  ran  only  150  feet  after  the  animals  were 
discovered  and  before  they  were  struck,  was  clearly  discredited 
by  other  evidence.  Evidence  that  the  train  could  not  have 
have  been  stopped  within  150  feet  does  not  support  the  con- 
clusion that  it  could  not  by  the  exercise  of  ordinary  care  have 
been  so  stopped  as  to  have  avoided  the  accident  while  going  760 
feet.  If  it  could  not  have  been  so  stopped  in  the  latter  distance, 
under  the  rule  as  to  the  burden  of  proof  given  by  the  trial  court, 
evidence  to  that  effect  should  have  been  introduced  by  the  defend- 
ant. Whenever  a  verdict  can  be  justified  by  any  reasonable  view 
of  the  evidence  it  should  be  sustained. 

The  judgment  and  order  of  the  circuit  court  are  affirmed. 


POE  V    ARCH. 

A  complaint  alleging  that  on  or  about  September  1,  1903, 
plaintiff  being  unmarried,  at  defendant's  request,  promised  to  marry 
defendant,  and  at  various  times  thereafter,  about  August  1,  1907, 
and  on  August  1,  1908,  and  on  May  5,  1908«  defendant  renewed 
h.s  promises  to  marry  plaintiff  in  the  near  future;  that  plaintiff, 
relying  on  such  promises,  had  remained'  unmarried,  and  was  still 
ready  and  willing  to  marry  defendant,  of  which  he  had  notice;  that 
plaintiff  at  various  times  between  May  5,  1908,  and  February  11, 
1909,  requested  defendant  to  marry  her,  but  he  had  failed  and  still 
fails  and  refuses  to  carry  out  the  contract,  although  a  reasonable 
time  had  elapsed  therefor  prior  to  the  commencement  of  the  action; 
that  plaintiff  by  reason  of  such  failure  had  been  subjected  to  great 
mental  anguish  and  bodily  suffering,  and  had  been  damaged  in  body, 
and  mind  and  character,  in  the  sum  of  $15,000 — stated  a  cause  of 
action  and  was  not  demurrable  for  want  of  facts. 

Where,  In  an  action  for  breach  of  marriage  promise,  there  was 
no  direct  evidence,  but  slight  circumstances,  indicating  that  plaintiff 
had  given  birth  to  a  child,  and  that  defendant  was  the  father,  evi- 
dence of  a  conversation  between  plaintiff  and  defendant  as  to  the 
child  when  they  were  discussing  the   question  of  marriage  was  ad- 
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mlssible  as  throwing  light  on  the  reasonableness  of  the  direct  testi- 
mony of  the  parties  on  the  issue  of  marriage  promise,  which  was 
in  direct  conflict. 

The  conduct  of  counsel  and  parties  during  a  trial  are  matters 
so  peculiarly  within  the  supervision  and  discretion  of  the  trial  court 
that  the  Supreme  Court  will  not  grant  a  new  trial  by  reason  thereof, 
unless  it  clearly  appears  that  there  has  been  an  abuse  of  discretion. 

In  an  action  for  breach  of  marriage  promise,  plaintiff  during  the 
argument  of  her  counsel  fainted,  and  was  carried  to  an  adjoining 
room,  and  there  during  the  fainting  spell  extlaimed,  "O,  my  baby 
darling!"  The  argument  of  counsel  proceeded  without  interruption. 
Held,  that  the  court  did  not  abuse  its  discretion  in  refusing  defend- 
ant a  new  trial  on  account  of  such  occurrence. 

During  the  argument  of  counsel,  it  was  not  error  for  the 
judge  to  leave  the  bench  and  go  to  an  adjoining  room,  where  plain- 
tiff had  been  taken  in  a  frinting  condition;  there  being  nothing 
to  show  that  the  judge  was  at  any  time  out  of  hearing  of  the  pro- 
ceedings and  conduct  of  the  trial,  or  where  he  could  not  instantly 
have  controlled  any  improper  conduct  on  the  part  of  counsel  or 
others. 

(Opinion  filed  October   12,   1910.) 

Appeal  from  Circuit  Court,  Sanborn  County.  Hon.  Frank 
B.  Smith,  Judge. 

Action  by  Annie  Poe  against  Charles  Arch.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Preston  &  Hannett,  for  appellant.  L.  L.  La^ivson  and  /.  li. 
Whiting,  for  respondent. 

McCOY,  J.  The  plaintiff,  who  is  the  respondent,  in  her 
complaint,  in  substance,  made  the  following  allegations :  That  on 
or  about  the  ist  day  of  September,  1903,  the  plaintiff  being  then 
unmarried,  at  the  request  of  the  defendant,  entered  into  a  con- 
tract of  marriage  with  the  defendant,  whereby  he,  the  defendant, 
for  and  in  consideration  of  mutual  love  and  affection  promised 
plaintiff  herein  that  he  would  marry  her;  that  the  defendant  at 
various  times  thereafter  and  more  especially  about  the  ist  of 
August,  1907,  renewed  the  said  promise  and  agreement  of  mar- 
riage, and  again  promised  plaintiff  that  he  would  marry  her  on 
or  about  the  ist  day  of  August,  1908,  and  again,  on  the  5th  day 
of  May,  1908,  defendant  promised  plaintiff  that  he  would  marry 
her  in  the  near  future:  that  the  plaintiff,  relying  on  said  promise 
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of  defendant,  has  always  remained  sole  and  unmarried,  and  has 
been  and  still  is  ready  and  willing  to  marry  the  defendant,  to  ali 
of  which  he  has  had  due  notice;  that  the  plaintiff  herein  has  at 
various  times  between  the  5th  day  of  May,  1908,  and  the  nth  day 
of  February,  1909,  requested  the  defendant  to  marry  her,  but  the 
defendant  has  failed  and  still  fails  and  refuses  to  carry  out  the 
contract  of  marriage,  although  a  reasonable  time  has  elapsed  since 
said  promise  and  before  the  commencement  of  this  action;  that 
the  plaintiff  by  reason  of  the  failure  of  the  defendant  to  carry  out 
the  promise  of  his  contract  of  marriage  has  been  subjected  to 
great  mental  anguish  and  bodily  suffering,  and  has  been  damaged 
in  body  and  mind  and  character  in  the  sum  of  $15,000.  The  de- 
fendant denied  generally  the  allegations  of  said  complaint,  and 
also  affirmatively  alleged  that  about  the  month  of  December,  1908, 
for  the  purpose  of  avoiding  litigation,  he  had  paid  to  the  plaintiff 
the  sum  of  $175  in  full  payment,  satisfaction,  and  settlement  of 
all  claims  against  this  defendant  for  damages  alleged  to  have  been 
sustained  by  her  growing  out  of  and  on  account  of  the  alleged 
promise  of  defendant  to  marry  plaintiff.  The  trial  of  the  issues 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  the 
sum  of  $S,ooo.  At  the  commencement  of  the  taking  of  testimony 
on  the  trial,  the  defendant  objected  to  the  introduction  of  any 
evidence,  on  the  ground  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  objection  was  over- 
ruled, and  the  defendant  excepted.  This  ruling  of  the  court  is 
assigned  as  error.  We  are  of  the  opinion  that  the  ruling  of  the 
court  was  correct. 

It  appears  that  plaintiff  has  a  small  child,  who  has  been  re- 
ferred to  in  the  evidence  as  Arthur  C.  Arch.  While  there  is  no 
direct  evidence  as  to  who  is  the  father  of  the  child,  there  are 
some  slight  circumstances  tending  to  show  that  defendant  is  the 
father.  For  some  reason  not  disclosed  by  the  record,  both  parties 
had  very  little  to  say  in  regard  to  the  paternity  of  the  child.  In 
a  case  of  this  character,  where  the  testimony  of  plaintiff  and  that 
of  defendant  is  in  direct  conflict  with  each  other  upon  the  ques- 
tion as  to  whether  or  not  defendant  promised  to  marry  plaintiff. 
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and  which  is  the  only  testim9ny  directly  bearing  upon  that  issue, 
the  jury  would  have  the  right  to  take  into  consideration  all  the 
probabilities  of  the  story  told  by  each  in  the  light  of  all  the  sur- 
rounding circumstances  and  in  the  light  of  the  conduct  of  both 
parties  to  6ach  other,  and  whether  or  not  plaintiff  was  the  mother 
of  the  child,  whether  by  defendant  or  not,  would  be  a  surrounding 
circumstance  that  might  have  some  bearing  upon  the  probability 
as  to  who  was  testifying  truthfully  and  who  not,  irrespective  of 
the  question  of  damages.  We  are  of  the  opinion  there  was  no 
error  committed  by  the  trial  court  in  overruling  the  objections  of 
defendant  to  conversation  had  between  plaintiff  and  defendant 
with  reference  to  the  child  when  they  were  conversing  upon  the 
question  of  marriage.  The  fact  that  there  was  a  child  of  plaintiff 
would  be  a  material  surrounding  circumstance,  and  any  conversa- 
tion between  plaintiff  and  defendant  in  relation  thereto  when  con- 
versing upon  the  subject  of  .marriage,  as  claimed  by  plaintiff, 
would  be  material  as  tending  to  throw  some  light  upon  the  reason- 
ableness of  the  direct  testimony  of  the  parties. 

The  defendant  also  urges  that  the  court  erred  in  instructing 
the  jury  that  if  a  married  person  offered  to  marry  another,  and 
leads  the  party  to  believe  that  he  is  unmarried,  that  would  be 
binding  upon  him,  upon  the  ground  that  there  is  no  evidence  in 
the  case  warranting  such  instruction;  but  we  are  of  the  opinion 
that  such  instruction  was  fully  justified  by  the  evidence  in 
the  case. 

Defendant  also  urges  that  the  court  erred  in  denying  defend- 
ant's motion  for  a  new  trial  on  the  ground  of  misconduct  of  plain- 
tiff in  weeping  and  exclaiming  before  the  jury,  during  argument 
of  counsel,  *'0,  my  baby  darling!'*  whereby  defendant  was  pre- 
vented from  having  a  fair  and  impartial  trial,  and  that  defendant 
was  prevented  from  having  a  fair  and  impartial  trial  by  reason 
of  the  irregularity  of  the  judge  of  the  court  before  whom  the 
action  was  tried.  It  appears  by  affidavits  on  the  part  of  defend- 
ant that  during  the  argument  of  counsel  plaintiff  fainted  and  be- 
came unconscious,  and  was  carried  to  an  adjoining  room  in  the 
courthouse,   and   that   during   such    fainting   spell   she   exclaimed. 
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"O,  my  baby  darling!"  and  that  during  the  argument  for  a  few 
moments  the  court  left  the  bench  and  went  into  the  adjoining 
room  where  the  plaintiff  was  being  cared  for  by  a  physician,  but 
that  the  argument  of  counsel  proceeded  without  interruption  dur- 
ing his  absence.  The  conduct  of  counsel  and  parties  during  a 
trial  are  matters  so  peculiarly  within  the  supervision  and  discre- 
tion of  the  trial  court  that  this  court  will  not  grant  a  new  trial  by 
reason  thereof,  unless  it  clearly  appears  that  there  has  been  an 
abuse  of  such  discretion,  and,  as  nothing  of  that  character  appears 
from  the  record,  the  motion  for  new  trial  was  rightly  denied  on 
the  ground  of  misconduct  of  plaintiff  or  misconduct  of  the  court. 
It  is  said  that  a  trial  judge  does  not  sit  upon  a  bench  as  a  silent 
and  passive  spectator  of  what  is  going  on,  but  sits  to  administer 
the  law  and  guide  the  proceedings  before  him,  and  is  vested  with 
a  large  discretion  •  in  the  conduct  of  the  trial  of  causes,  and  an 
appellate  court  will  not  interpose  to  control  the  exercise  of  such 
discretion  by  a  court  of  original  jurisdiction,  unless  there  has  been 
an  abuse  or  a  most  unwise  exercise  thereof.  21  Ency.  of  Plead- 
ing &  Practice,  975.  Allowing  members  of  the  family  of  parties 
to  a  suit  to  sit  within  the  bar  and  w^eep  during  the  argument  of 
counsel  without  restraint  was  held  not  to  constitute  an  abuse  of 
judicial  discretion.  Thompson  on  Trials,  §  208.  In  State  v. 
Laxton,  78  N.  C.  564,  where  members  of  the  family  of  the  prose- 
cutrix sat  within  the  bar  and  wept  during  the  argument  of  the 
prosecuting  counsel,  and  withdrew  when  the  prisoner's  counsel 
addressed  the  jury,  held,  that  any  action  in  the  matter  was  within 
the  sound  discretion  of  the  presiding  judge,  and  not  subject  to 
review  in  this  court.  The  rule  that  the  trial  judge  must  be  present 
during  the  argument  will  not,  however,  prevent  him  from  chang- 
ing his  seat,  or  even  being  in  an  adjoining  room,  if  not  out  of 
hearing  of  the  proceedings,  for  he  is  not  bound  to  listen  to  every 
word  of  the  argument.  The  judge  must,  however,  at  all  times 
personally  be  in  readiness  to  assert  authority  to  keep  the  argu- 
ment .within  legitimate  limits,  and  to  interpose  whenever  the  con- 
duct of  officers  of  the  court,  jurors,  or  spectators  may  require.  21 
Ency.  of  Pleadings  &  Practice,  979;  State  v.  Carnagy,  106  Iowa, 
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483,  76  N.  W.  80s;  Turbeville  v.  State,  56  Miss,  793.  There  is 
nothing  in  the  record  in  this  case  to  show  that  the  trial  judge  was 
out  of  hearing  of  the  proceedings  and  conduct  of  the  trial,  or 
where  he  could  not  instantly  have  controlled  any  improper  con- 
duct on  the  part  of  counsel  or  others.  The  evidence  in  this  case 
fully  justified  the  verdict,  and  no  prejudice  to  defendant  appears. 
Having  carefully  considered  all  the  assignments  of  error,  we 
are  of  the  opinion  that  no  reversible  error  exists.  The  judgment 
and  the  order  denying  a  new  trial  are  affirmed. 


THOMPSON  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

The  bill  of  exceptions  cannot  be  amended  by  the  appellate  court, 
even   by   consent  of   parties. 

The  bill  of  exceptions  should  not  be  amended  by  the  trial  court 
so  as  to  support  a  ground  for  new  trial  not  considered  by  the  court 
in    ruling    on    the    motion. 

It  will  be  presumed  that  the  assignments  of  error  in  appellant's 
abstract  are  the  same  as  the  assignments  of  error  in  the  bill  of 
exceptions  on  motion  for  new  trial,  as  Ipng  as  the  respondent  raises 
no  issue  as  to  their  absence  from  the  bill;  but  where  the  attention 
of  the  appellate  court  is  called  to  the  fact  that  the  bill  contains  no 
assignments  of  error,  the  court  must  presume  that  the  motion  for 
a  new  trial  was  denied  because  of  the  want  of  such  assignments. 

Where  a  respondent  files  an  additional  abstract  and  falls  to 
object  that  the  assignments  of  error  in  appellant's  abstract  are  not 
in  his  bill  of  exceptions,  he  has  waived  his  right  to  that  objection. 

Under  Code  Civil  Proc.  §  302,  allowing  a  motion  for  a  new  trial 
to  be  made  either  on  the  minutes  of  the  court  or  on  a  bill  of  ex- 
ceptions, a  party  on  giving  his  notice  of  intention  to  move  for  new 
trial  should  elect  which  method  he  will  pursue,  whether  by  bill  of 
exceptions  or  on  the  minutes  of  the  court,  and  if  on  the  minutes  of 
the  court,  the  notice  of  intention  should  contain  the  assignment  of 
error,  but  if  by  bill  of  exception,  the  bill  should  contain  the  assign- 
ment of  error. 

Where  a  motion  for  new  trial  is  heard  on  the  minutes  of  the 
court,  the  specifications  of  error  which  are  in  the  notice  of  Intention 
must  be  incorporated  in  the  bill  of  exceptions  on  appeal  subsequently 
settled. 

Where  a  motion  for  new  trial  was  made  on  the  minutes  of  the 
court,  and  the  specifications  of  error  in  the  notice  of  intention  were 
by  mistake  omitted  from  the  bill  of  exceptions  on  appeal,  subse- 
quently settled,  the  trial  court  may  properly  amend  the  bill  to  in- 
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elude  them,   in  order  that  the  case  my  be  heard  on  appeal  on  the 
same  specifications  that  were  before  the  lower  court. 

In  a  motion  to  remand  the  record,  it  appeared  that  appel- 
lant's notice  of  intention  stated  that  the  motion  would  be  on  the 
minutes  of  the  court  and  by  bill  of  exceptions,  and  the  notice  con- 
tained assignments  of  error  which  were  not  in  the  bill  of  exceptions 
before  the  appellate  court.  Held,  that  as  the  appellate  court  could 
noc  know  which  method  was  used  in  hearing  the  motion  for  new 
trial  and  as  amendments  are  allowed  to  bills  of  exceptions,  when  the 
motion  for  new  trial  is  heard  on  the  minutes  of  the  court,  and  the 
respondent  failed  to  object  to  assignment  of  error  which  were  in 
appellant's  abstract  and  not  in  the  bill  of  exceptions,  the  record 
should  be  remanded  to  the  lower  court  for  it  to  determine  whether 
it  should  be  amended. 

(Opinion  filed  October   12,   1910.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joskpii 
W.  Jones,  Judge. 

Action  by  Andrew  Thompson  against  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeal's.  On  motion  to  return  record  to  trial  court  for 
amendment.    Motion  granted. 

William  G,  Porter  and  /.  D.  Elliott,  for  appellant.  Krause  & 
Krmise,  for  respondent. 

HANEY,  J.  An  order  to  show  cause  why  the  original  record 
in  this  case  should  not  be  returned  to  the  circuit  court  for  the 
purpose  of  permitting  the  appellant  to  apply  to  that  court  for 
leave  to  amend  the  bill  of  exceptions,  by  adding  thereto  specifica- 
tions of  errors  in  law  and  specification^  of  the  particulars  wherein 
the  evidence  is  insufficient  to  justify  the  verdict,  alleged  to  have 
been  inadvertently  omitted  when  the  bill  was  settled  and  certified, 
having  been  issued,  respondent's  counsel  filed  an  affidavit  in  op- 
position to  appellant's  application,  containing  the  following  among 
other  averments:  "That  on  February  4,  1910,  appellant's  notice 
of  intention  and  proposed  bill  of  exceptions  were  served  upon 
respondent's  said  attorneys  and  attached  to  and  made  part  there- 
of, were  practically  the  same  assignments  of  insufficiency  of  the 
evidence  and  errors  of  law  which  the  appellant  now  attaches  to 
and  makes  part  of  the  affidavit  of  Mr.  Porter,  its  principal  attor- 
ney in  this  case,  and  which  he  proposes  again  to  add  to  and  make 
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part  of  the  bill  of  exceptions  herein,  and  for  which  purpose  he 
asks  this  court  to  remand  the  bill  of  exceptions."  It  is  also  stated 
in  the  affidavit  of  respondent's  counsel  that  the  assignments  of 
error  contained  in  appellant's  abstract,  now  on  file  in  this  court, 
are  substantially  the  same  as  the  specifications  alleged  to  have 
been  omitted  from  the  bill  of  exceptions;  that  respondent's  addi- 
tional abstract,  also  on  file  in  this  court,  does  not  deny  that  such 
assignments  of  error  are  based  upon  proper  specifications  in  the 
bill  of  exceptions;  and  that  the  time  in  which  to  serve  and  file  an 
additional  abstract  was  long  since  past. 

The  position  of  the  parties  is  certainly  novel.  Appellant  as- 
serts that  the  bill  of  exceptions  is  fatally  defective;  respondent 
denies  the  assertion.  If  the  bill  of  exceptions  contains  no  speci- 
fications, the  motion  for  a  new  trial  was  properly  denied.  It 
cannot  be  amended  by  this  court  or  by  consent  of  parties.  It 
should  not  be  so  amended  in  the  court  below  as  to  support  any 
ground  for  a  new  trial  not  considered  by  the  trial  court  when  it 
ruled  on  the  motion  for  a  new  trial.  The  assignments  of  error  in 
appellant's  abstract  are  the  same  as  the  specifications  alleged  by 
appellant  to  have  been  inadvertently  omitted  from  the  bill  .  of 
exceptions.'  Respondent's  additional  abstract  raises  no  issue  as  to 
the  absence  of  specifications  in  the  bill.  Therefore,  if  the  pending 
application  had  not  been  made,  this  court  would  have  assumed 
that  the  assignments  of  error  were  supported  by  the  original 
record.  Pearl  v.  Railway  Co.,  8  S.  D.  634,  67  N.  W.  837;  Bailey 
Loan  Co.  v.  Seward,  9  S.  D.  326,  69  N.  W.  58. 

But  an  examination  of  the  original  bill  discloses  that  it  does 
not  contain  any  specifications  of  errors  in  law  occurring  at  the 
trial  or  specifications  of  the  particulars,  wherein  the  evidence  is 
alleged  to  be  insufficient  to  justify  the  verdict.  Of  course,  this 
defect  is  waived  by  respondent's  assertion  that  the  bill  did  contain 
proper  specifications  and  his  failure  to  raise  any  question  regard- 
ing the  same  by  an  additional  abstract.  But  the  rights  of  the  trial 
court  cannot  be  ignored.  Attention  having  been  called  to  the 
original  record,  in  absence  of  any  showing  to  the  contrary,  it  must 
be  presumed   such   court   denied   the   application   for   a   new   trial 
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for  the  reason  the  bill  contained  no  specifications.  The  notice  of 
intention  to  move  for  a  new  trial  contained  the  same  specifications 
now  sought  to  be  incorporated  into  the  bill  of  exceptions.  The 
motion  was  heard  March  21,  and  denied  April  11,  1910.  The  bill 
of  exceptions  was  settled  and  certified  March  9,  1910. 

The  notice  of  intention  stated  that  the  motion  would  be  made 
on  "the  minutes  of  the  court"  and  on  "the  bill  of  exceptions"  to  be 
•thereafter  settled.  In  this  respect  it  did  not  conform  to  the  re- 
quirements of  the  statute.  One  who  intends  to  move  for  a  new 
trial  should  elect  which  method  he  will  pursue,  and  so  state  in 
hi's  notice  of  intention.  Rev.  Code  Civ.  Proc.  §  302.  If  his 
motion  is  to  be  based  on  the  minutes  of  the  court,  his  notice  of 
intention  should  contain  the  specifications  relied  on.  If  it  is  to  be 
heard  on  a  bill  of  exceptions  or  statement  of  the  case,  his  notice 
should  state  only  the  statutory  grounds  and  the  specifications 
should  be  in  the  bill  or  statement.  When  the  motion  is  heard  on 
the  minutes  of  the  court  the  specifications  in  the  notice  of  intention 
are  to  be  incorporated  into  the  bill  or  statement  subsequently 
settled,  that  this  court  may  in  every  case  consider  the  same  speci- 
fications as  were  considered  by  the  court  below.  Such  being  the 
clear  intent  of  the  statute,  if  the  motion  for  a  new  trial  in  the 
case  at  bar  was  heard  on  the  minutes  of  the  court,  if  the  specifica- 
tions in  the  notice  of  intention  were  considered  by  the  trial  court, 
the  same  specifications  should  have  been  incorporated  into  the  bill 
of  exceptions,  and  having  been  inadvertently  omitted,  it  would  be 
entirely  proper  for  the  trial  court  to  entertain  an  application  for 
leave  to  supply  the  omission.  If,  on  the  other  hand,  the  motion 
for  a  new  trial  was  heard  on  the  bill  of  exceptions  which  had 
been  previously  settled  and  it  was  denied  for  the  reason  that  the 
bill  contained  no  specifications,  the  trial  court  would  be  justified 
in  declining  to  permit  the  proposed  amendment.  It  is,  therefore, 
in  view  of  the  position  taken  by  respondent's  counsel,  proper  to 
return  the  record  to  the  court  below  that  it  may,  in  the  exercise  of 
a  sound  discretion,  determine  whether  the  proposed  amendment 
should  be  allowed. 

So  appellant's  application  will  be  granted  and  further  pro- 
ceedings in  this  court  deferred  until  the  record  shall  have  been 
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returned,   when   such   orders    regarding   the   consideration   of   the 
cause  will  be  made  as  may  be  proper  in  the  premises. 


WHALEY  et  al  v.  VI DAL  et  al. 

Though  a  bill  of  exceptions  is  liable  to  be  stricken  out  for 
failure  to  comply  with  Code  Civ.  Pro.  §  296,  requiring  the  elimina- 
tion of  unnecessary  matter,  yet.  under  Civ.  Code,  §  2415,  providing 
that  acquiescence  in  error  takes  away  the  right  to  object,  one  who 
expressly  consents  to  a  redundant  bill  cannot  insist  as  a  matter  of 
right  that  it  shall  be  stricken  out. 

In  preserving  evidence  by  bill  of  exceptions,  only  so  much  as 
is  necessary  to  a  proper  review  of  the  exception  affected  should  be 
included,  and  unnecessary  repetition  should  be  avoided.  Cross-ex- 
amination not  materially  affecting  that  on  direct  should  be  omitted. 
Material  undisputed  facts  should  be  so  stated,  without  the  evi- 
dence. The  narrative  form  should  be  used,  except  where  the  ques- 
tion and  answer  are  necessary  to  understand  the  exception,  or  where 
the  two  must  be  taken  together  to  understand  the  testimony,  and 
where  the  same  testimony  is  given  by  more  than  one  witness,  only 
that  of  one  should  be  given  with  a  statement  that  that  of  the  others 
was    the    same. 

A  bill  of  exceptions  will  not  be  dismissed  for  redundancy  where 
it  shows  that  an  effort   has  been   made  to  comply  with   the  statutes 
and   rules  requiring  omission  of   useless  matters. 

Where  the  assignments  of  error  in  the  abstract  are  made  by 
reference  to  the  bill  of  exceptions  on  motion  for  new  trial  for  in- 
sufficiency of  the  evidence,  and  hence  do  not  contain  an  assignment 
of  error  to  the  overruling  of  the  motion,  the  insufficiency  of  the 
evidence  to  support  the  verdict  will  not  be  considered  on  appeal. 

Assignments  of  error  should  be  placed  at  the  end  of  the  ab- 
stract, and  should  be  those  specifications  relied  on  in  the  court  be- 
low which  are  intended  to  be  relied  on  here,  and  it  will  be  presumed 
that  they  correspond  with  the  specifications  in  the  bill  of  exception. 

Where  the  assignments  of  error  in  the  abstract  are  incorporated 
by  reference  to  the  bill  of  exceptions  used  on  motion  for  new  trial 
for  insufficiency  of  the  evidence,  and  are  so  plain  that  neither  the 
court  nor  the  party  can  be  led  astray,  it  is  proper  to  allow  an  amend- 
ment permitting  the  appellant  to  assign  as  error  the  overruling  of 
the  motion  for  new  trial. 

An  abstract  should  not  be  stricken  out  if  there  are  any  proper 
assignments  of  error. 

(Opinion  filed  October   18,    1910.) 

Appeal  from  Circuit  Court,  Moody  County.  Hon.  Joseph 
\V.  Jones,  Judge. 
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Action  by  Cisworth  Whaley  and  others  by  Rufus  Whaley, 
their  guardian  ad  litem,  against  Felix  Vidal  and  others.  From  a 
judgment  for  the  plaintiffs,  defendants  appeal.  Motion  to  strike 
the  appellants*  bill  of  exceptions  and  abstract  from  the  record  and 
dismiss  the  appeal.     Denied. 

James  D.  Elliott,  George  R.  Farmer,  and  IVilliam  G.  Porter, 
for  appellants.  Jordan  &  Warren  and  A,  B.  Kittredge,  for  re- 
spondents. 

HANEY,  J.  This  is  one  of  two  actions  involving  the  same 
issues.  Plaintiffs  were  successful  in  both,  the  verdict  in  this  case 
being  for  $11,500,  and  for  $10,500  in  the  other.  An  application 
for  a  new  trial  having  been  denied  in  each  case,  defendants  ap- 
pealed from  the  judgment  and  order  denying  such  application.  Re- 
spondents now  move  in  each  case  on  the  same  grounds  to  strike 
from  the  record  what  purports  to  be  a  bill  of  exceptions,  to  strike 
from  the  files  of  this  court  appellants'  abstract,  and  to  dismiss  the 
appeal. 

The  purported  bill  of  exceptions  is  attacked  on  the  ground  of 
redundancy.  Failure  to  comply  wMth  the  statutory  rule  requiring 
the  trial  judge  in  settling  a  bill  of  exceptions  "to  strike  out  all 
redundant  and  useless  matter  so  that  the  exceptions  may  be  pre- 
sented as  briefly  as  possible"  (Code  Civ.  Proc.  §  296),  notwith- 
standing repeated  admonitions,  having  occasioned  much  unneces- 
sary expense,  labor,  and  delay  in  the  disposition  of  appealed 
causes,  this  court  in  September  of  last  year  several  months  pre- 
ceding the  settlement  of  the  bill  in  this  action  sustained  a  motion 
to  strike  a  bill  of  exceptions  in  a  civil  action  and  refused  to  re- 
view the  record  in  a  criminal  action,  for  the  reason  that  the  pro- 
visions of  the  statute  and  rules  of  this  court  requiring  the  exclu- 
sion of  redundant  and  useless  matter,  which,  in  effect,  are  the 
same  in  both  classes  of  actions,  had  been  disregarded.  Farrar  v. 
Investment  Co.,  122  N.  \V.  585 ;  State  v.  McCallum,  122  X.  W. 
586.  Being  entirely  satisfied  with  the  views  then  announced,  the 
same  action  should  be  now  taken  unless  the  present  case  is  dis- 
tinguishable from  those  cited.  In  Farrar  v.  Investment  Co.,  after 
stating  the  provisions  of  the  statute,  this  court  said :  "In  this  case 
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no  attempt  was  made  to  comply  with  the  statute,  notwithstanding 
the  attention  of  counsel  for  appellants  and  of  the  court  was  called 
thereto  by  timely  and  proper  objections.  It  readily  will  be  con- 
ceded that  the  trial  court  in  the  exercise  of  a  sound  legal  dis- 
cretion should  be  allowed  considerable  latitude  in  determining 
what  is  necessary  to  properly  present  the  exceptions  in  each  par- 
ticular case.  But  this  does  not  justify  an  entire  disregard  of  the 
requirements  of  the  statute."  In  the  case  at  bar  the  record  dis- 
closes, not  only  a  failure  to  object,  but  express  consent  on  the 
part  of  the  respondents.  While  assent  does  not  justify  the  settle- 
ment or  compel  the  consideration  of  a  redundant  bill,  one  who  has 
consented  to  the  settlement  of  such  'a  bill,  either .  expressly  or  by 
failing  to  object,  is  not  in  position  to  insist,  as  a  matter  of  right, 
that  it  be  stricken  from  the  record.  "Acquiescence  in  error  takes 
away  the  right  of  objecting  to  it."  Civ.  Code,  §  2415.  Such  a 
case  involves  only  the  right  of  this  court  to  protect  itself  and  to 
expedite  its  business — a  question  of  discretion  to  be  determined  in 
each  instance  with  regard  to  the  nature  of  the  litigation,  the  issues 
involved,  and  all  the  attending  circumstances.  In  Farrar  v.  In- 
vestment Co.  the  instrument  purporting  to  be  a  statement  of  the 
case  embraced  all  of  the  stenographer's  transcript.  No  attempt 
was  made  to  condense  the  evidence,  while  in  this  case  the  bill 
appears  to  have  been  carefully  prepared  with  the  evident  design 
of  complying  with  the  statute.  In  this  case  it  was  necessary  to 
include  all  the  evidence,  as  its  alleged  insufficiency  was  one  ground 
of  the  motion  for  a  new  trial.  This  does  not  mean  that  every 
word  spoken  by  each  witness,  counsel,  and  the  court  during  the 
taking  of  testimony  should  have  been  preserved.  Appealed  causes 
are  not  tried  de  novo  in  this  court.  In  such  cases  it  rarely,  if  ever, 
is  called  upon  to  consider  the  weight  of  conflicting  testimony  or 
the  credibiHty  of  any  witness.  It  is  therefore  necessary  and  proper 
to  preserve  only  the  substance  of  such  testimony  as  is  material  to 
an  inteHigent  review  of  the  exception  affected  thereby.  Unneces- 
sary repetitions  always  should  be  avoided.  All  testimony  on 
cross-examination  which  does  not  substantially  affect  that  given 
on  the  direct  examination  should  be  omitted.  Material  undisputed 
facts   should   be   stated   as   such    without   giving  the   evidence  by 
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which  they  were  established.  The  narrative  form  should  be  em- 
ployed except  where  the  question  and  answer  are  necessary  to  an 
understanding  of  an  exception  relating  to  the  admission  or  rejec- 
tion of  testimony,  and  in  those  rare  and  exceptional  instances 
where  the  true  purport  of  the  witness'  statement  cannot  be  deter- 
mined without  consideration  of  the  question  in  connection  with  the 
answer.  When  two  or  more  witnesses  give  substantially  the  same 
testimony,  that  of  one  should  be  reproduced  with  the  statement 
that  the  testimony  of  the  others  was  the  same.  The  rule  to  be 
observed  in  settling  a  bill  or  statement,  as  in  abstracting  a  case, 
is:  "Preserve  everything  material  to  the  question  to  be  decided, 
and  omit  everything  else."  Supreme  Court  Rule  7  (124  N.  W. 
vii)  ;  Rules  of  Prac,  22  S-.  D.  par.  25.  Nothing  will  better  sub- 
serve the  interests  of  litigants  in  this  court  than  an  intelligent  and 
faithful  effort  to  comply  with  the  spirit  of  this  rule.  Though  an 
inspection  of  the  bill  in  this  case  compels  the  conclusion  that  the 
evidence  might  have  been  condensed  more  than  it  was  by  stating, 
more  of  it  in  narrative  form  and  by  omitting  numerous  unneces- 
sary  repetitions,  this  court  is  aware  that  careful  counsel,  properly 
solicitous  of  the  rights  of  their  clients,  are  naturally  inclined  to 
overestimate  the  importance  of  immaterial  matters  and  to  be  un- 
duly concerned  lest  something  be  omitted  which  might,  if  inserted, 
influence  the  decision  of  the  appellate  tribunal,  and  that  in  every 
case  there  is  more  or  less  room  for  difference  of  opinion  as  to 
what  is  necessary  to  the  proper  presentation  of  any  particular 
exception.  Recognizing  these  and  other  difficulties,  and  believing 
that  an  honest  effort  was  made  in  this  action  to  comply  with  the 
rules  relating  to  the  settlement  of  exceptions,  it  concludes  that  the 
bill  should  not  be  stricken  from  the  record. 

Before  proceeding  to  consider  specific  objections  to  the  ab- 
stract, it  is  proper  to  observe  that  it  contains  several  unnecessary 
pages  which  appellants  would  not  be  entitled  to  include  in  their 
taxation  of  costs  and  disbursements  should  they  prevail  in  this 
court  and  proper  objections  be  then  interposed.  But  that  is  a 
matter  to  be  considered  when  it  arises,  should  it  ever  arise. 

It  is  contended  the  abstract  should  be  stricken  out  for  the 
reason  that  it  contains  no  assignment  of  errors  as  required  by  the 
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rules  of  this  court.  Rule  8,  22  S.  D.  (124  N.  W.  viii).  The  mo- 
iton  for  a  new  trial  was  made  on  the  bill  of  exceptions  to  which  are 
appended  certain  specifications  of  errors  in  law  occurring  at  the  trial 
and  certain  specifications  of  the  particulars  wherein  it  is  alleged 
the  evidence  was  insufficient  to  justify  the  verdict.  These  specifi- 
cations are  printed  in  the  abstract,  which  contains  235  pages,  on 
pages  159  to  183,  inclusive.  On  the  last  page  of  the  abstract,  un- 
der the  heading,  *' Assignment  of  Error,"  occurs  this  statement: 
"The  as'signment  of  errors  correspond  with  the  specifications  of 
error  and  insufficiency  of  the  evidence  fully  set  forth  in  the  bill  of 
exceptions  herein  and  are  substantially  and  almost  identically  the 
same,  and  appear  also  in  the  grounds  for  a  motion  for  a  new 
trial,  fully  set  forth  herein.  The  defendants  rely  upon  and  will 
urge  all  the  grounds  and  assignments  therein  -specified."  The 
specifications  of  error  being  part  of  the  bill  or  statement  upon 
which  the  motion  for  a  new  trial  was  based  do  not,  of  course, 
mention  the  ruling  on  the  motion,  so  it  cannot  be  claimed  that  the 
ruling  on  the  motion  is  assigned  as  error  even  by  reference.  In 
absence  of  such  assignment,  the  sufficiency  of  the  evidence  to 
justify  the  verdict  will  not  be  reviewed.  Carroll  v.  Xisbet,  9  S.  D. 
497,  70  N.  W.  634;  Manufacturing  Co.  v.  Galloway,  5  S.  I).  205, 
58  N.  W.  565;  Pierce  v.  Manning,  2  S.  D.  517,  51  N.  \V.  332. 
On  the  hearing  of  the  pending  motion,  appellants'  counsel  asked 
leave  to  amend  the  abstract  by  printing  proper  assignments  of 
error,  including  one  relating  to  the  ruling  on  the  motion  for  a  new 
trial  should  the  court  conclude  the  abstract  was  defective  in  that 
respect.  Leave  to  amend  by  inserting  the  last-mentioned  assign- 
ment has  been  allowed  in  numerous  cases.  It  should  be  allowed  in 
this  one.  Evidently  the  person  who  prepared  this  abstract  mis- 
construed the  rules  and  former  decisions  of  this  court.  He  should 
not  have  printed  the  specifications  of  error  as  such,  but  at  the 
end  of  his  abstract  he  should  have  printed  as  assignments  of  error 
in  this  court  such  of  the  si>ecifications  relied  on  in  the  court  below 
as  he  intended  to  rely  on  in  this  court,  together  with  the  required 
assignment  relating  to  the  ruling  on  the  motion  for  a  new  trial. 
Having  done  so,  this  court,  in  absence  of  any  showing  to  the  con- 
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trary,  would  have  assumed  that  the  assignments  corresponded  to 
the  specifications  in  the  bill  of  exceptions.  Thompson  v.  Railway 
Co.,  26  S.  D.  — ,  128  N.  W.  809;  Peart  v.  Railway  Co.,  8  S.  D. 
634,  67  N.  W.  837;  Bailey  Loan  Co.  v.  Seward,  9  S.  D.  326,  69 
N.  W.  58.  But  the  defect  is  one  of  form  rather  than  of  subr 
stance.  It  clearly  appears  that  appellants  intended  to  rely  in  this 
court  on  all  the  errors  specified  in  the  bill  of  exceptions.  The 
grounds  of  their  attack  on  the  judgment  and  order  appealed  from 
are  as  readily  found  by  referring  to  the  index  appended  to  the 
abstract  in  one  part  of  the  abstract  as  in  another.  Neither  this 
court  nor  opposing  counsel  could  have  been  misled  as  to  the  ques- 
tions intended  to  be  presented  by  the  appeal.  No  useful  purpose 
would  be  served  by  compelling  the  reprinting  of  the  entire  ab- 
stract. To  do  so  would  incur  unnecessary  expense  and  delay. 
Therefore  appellants  should  be  allowed  to  amend  the  abstract  now 
on  file,  upon  proper  terms,  unless  some  other  reason  exists  for 
striking  it  from  the  files. 

The  contention  that  the  abstract  should  be  stricken  out  be- 
cause many  of  the  specifications  in  the  bill  are  insufficient,  and 
would  be  insufficient  if  printed  as  assignments  of  error  in  the  ab- 
stract i'S  not  tenable.  An  abstract  should  not  be  stricken  out  if 
there  is  one  proper  assignment  therein.  When  the  cause  is  con- 
sidered on  the  merits,  that  one  proper  assignment  will  be  re- 
viewed, and  all  others  ignored.  Defects  in  the  specifications,  as 
found  in  the  bill  of  exceptions,  cannot  be  cured  by  proper  assign- 
ments in  this  court.  If  the  abstract  in  this  case,  when  it  shall 
have  been  amended,  is  not  supported  by  the  bill  of  exceptions,  an 
additional  abstract  will  send  this  court  to  the  original  record  and 
its  decision  will  be  governed  by  that  record.  It  follows  that  re^ 
spondents'  motion  should  be  denied,  and  that  appellants  should  be 
Allowed,  upon  proper  terms,  to  amend  their  abstract  by  adding- 
thereto  such  assignments  of  error  as  they  intend  to  rely  on  in  thi? 
court. 

An  order  conforming  to  these  conclusions  will  be  entered  in 
each  case. 
Vol.  26  s.  D.  20 
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TUTTLE  V.  TUTTLE. 

Plaintiff  was  granted  a  divorce  and  $2,000  alimony,  payable 
in  four  equal  installments;  defendant  being  required  to  execute  a 
bond  for  $3,000  to  pay  the  same.  Defendant  tendered  plaintiff's 
attorney  the  first  installment  of  $400  and  offered  to  furnish  the  bond, 
but  the  payment  was  refused,  and  plaintiff  appealed  from  the  judg- 
ment for  alimony.  Defendant  on  appeal  was  required  to  pay  suit 
money  and  temporary  alimony  pending  appeal,  whereupon  plaintiff 
applied  for  an  order  requiring  defendant  to  execute  a  bond  to  secure 
compliance  with  the  order  and  such  judgment  for  permanent  ali- 
money  as  plaintiff  should  ultimately  recover.  Held,  that  since  no 
judgment  for  permanent  alimony  would  be  rendered  on  appeal,  but 
the  award  made  by  the  trial  court  would  either  be  reversed,  modified, 
or  affirmed,  and  the  amount  awarded  at  the  trial  was  presumptively 
correct,  the  application  would  be  denied;  there  being  no  reason  to 
apprehend  that  defendant  would  not  comply  with  the  orders  made. 

(Opinion  filed  October  12,   1910.) 

Application  for  an  order  requiring  defendant  to  give  secunty. 
Denied. 

A,  W.  Wilmarth,  for  appellant.  Gardner,  Fairbank  & 
Churchill  and  W.  A.  Lynch,  for  respondent. 

For  former  opinion,  see  26  S.  D.  95,  127  N.  W.  637. 

HANEY,  J.  The  trial  of  this  action  resulted  in  a  judgment 
•granting  the  plaintiff  a  divorce  on  the  ground  of  extreme  cruelty, 
awarding  her  permanent  alimony  in  the  sum  of  $2,000,  payable  in 
four  equal  installments,  and  requiring  the  defendant  to  secure 
such  installments  by  a  bond  in  the  sum  of  $3,000,  to  be  approved 
by  the  court.  As  soon  as  the  judgment  was  entered  defendant 
tendered  to  the  plaintiff's  attorney  $400,  and  offered  to  furnish 
the  required  bond,  but  the  plaintiff  refused  to  accept  the  payment 
and  proceeded  to  perfect  an  appeal  from  that  part  of  the  judgment 
awarding  permanent  alimony.  No  bond  was  given  by  the  defend- 
ant. Subsequently  this  court  made  an  order  requiring  the  defend- 
ant to  pay  suit  money  and  temporary  alimony  pending  the  appeal. 
Tuttle  V.  Tuttle,  26  S.  D.  95,  127  N.  W.  637. 

The  plaintiff  and  appellant  now  asks  that  respondent  be  re- 
quired to  execute  a  bond  in  such  sum  as  may  be  deemed  reason- 
able to  secure  compliance  with  the  orders  heretofore  entered  in 
this  court,  and  such  judgment  for  permanent  alimony  as  she  may 
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ultimately  recover  in  this  action.  Even  if  this  court  possesses  the 
power,  which  is  extremely  doubtful,  to  grant  such  an  application, 
it  should  not  be  granted  in  this  instance.  The  judgment  of  the 
circuit  court  is  presumptively  right;  its  award  of  permanent  ali- 
mony presumptively  sufficient.  Such  award  will  be  either  affirmed 
or  modified  and  the  cause  remanded.  No  judgment  for  perma- 
nent alim<Miy  will  be  rendered  by  this  court.  Whatever  judgment 
may  ultimately  stand  in  this  action  will  be  in  the  circuit  court,  to 
be  enforced  by  the  processes  of  that  tribunal.  The  order  of  that 
court  requiring  respondent  to  give  a  bond  continues  in  force  un- 
affected by  the  pending  appeal.  Proceedings  to  enforce  it  would 
not  deprive  the  appellant  of  her  right  to  be  heard  in  this  court  on 
the  only  ground  presented  by  her  appeal,  namely,  the  amount  of 
permanent  alimony  to  which  she  is  entitled.  There  is  therefore  no 
substantial  reason  why  this  court  should  xrequire  security  so  far 
as  permanent  alimony  is  concerned;  the  circuit  court  having  pro- 
vided the  appellant  with  ample  means  of  protection  in  that  regard. 
Nor  should  respondent  be  required  to  secure  the  payment  of  suit 
money  and  temporary  alimony  heretofore  ordered  by  this  court,  as 
he  has  so  far  complied  with  such  orders  with  reasonable  prompt- 
ness, and  there  is  no  reason  to  apprehend  he  will  not  continue  to 
do  so. 

Appellant's  application  is  denied. 


LONE    TREE    DITCH    CO.    et    al.    v.    CYCLONE    DITCH 

CO.  et  al. 

A  landowner  having  acquired  riparian  rights  by  his  entry  on 
land,  prior  to  the  enactment  of  the  water  right  law  of  1881  (Laws 
Dak.  1881,  c.  142),  such  rights  became  vested  and  were  not  taken 
away  or  destroyed  by  that  act. 

Rights  of  a  riparian  owner  to  the  use  of  water  at  common 
law  included  the  right  to  use  it  for  irrigation  as  well  as  for  domes- 
tic purposes. 

Riparian  rights  of  a  pre-emptor  attached  as  of  the  date  of 
settlement,  and  not  as  of  the  date  of  patent. 

Where,  in  a  contest  over  rights  of  water  for  irrigation  pur- 
poses, the  court  found  that  a  hundred  inches  of  water  was  necessary 
for  the  proper  irrigation  of  J.'s  riparian  lands,  it  was  not  essential 
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that  the^  amount  of  water  in  the  stream  or  the  number  of  personfi 
holding  riparian  rights  should  be  proved,  to  define  the  amount  ot 
J.'s  reasonable  use,  as  against  plaintiff,  whose  only  right  to  the 
water  as  against  J.  was  to  prevent  him  from  wasting  it. 

The  riparian  law  recognizes  no  riparian  rights  as  gained 
through  prior  settlement  or  appropriation. 

'  As  between  riparian  proprietors  using  the  water  of  a  stream 
for  domestic  purposes  and  for  watering  stock,  the  owner  whose  land 
lies  nearest  the  source  of  the  stream  may  use  all  of  the  water,  If 
he  needs  it,  to  the  exclusion  of  the  others;  but,  with  reference  to  an 
artificial  use  including  mining,  manufacturing,  and  Irrigation,  there 
is  no  preference  as  between  riparian  owners  owing  to  the  location  of 
•their  land,  the  rights  of  all  being  exactly  the  same,  and  limited 
to  a  reasonable  use  in  view  of  the  rights  of  all  the  other  riparian 
owners  on  the  stream. 

The  amount  of  water  in  inches  to  which  a  riparian  owner  may 
be  entitled  for  irrigation  as  against  other  riparian  owners  is  impos- 
sible of  estimaton,  varing  continually,  not  only  by  the  varying  volume 
of  water  flowing  down  the  stream  at  different  times  of  the  year,  or 
at  different  years,  but  also  from  the  amount  of  land  that  may  have 
been  settled  upon,  and  the  extent  of  the  use  of  the  water  for  ordinary 
or  natural  purposes. 

(Opinion  filed  October  12,  1910.) 

On  rehearing.     Modified  and  remanded,  with  directions, 

For  former  opinion,  see  15  S.  t).  519,  91  N.  W.  352. 

Charles    W.   Brown   and   Iva^i    W.    Goodner,    for   appellants. 

Chauncey  L.  Wood  and  Chas.  J.  Btiell,  for  respondent  Jolly. 

WHITING,  P.  J.  This  cause  is  before  us  upon  rehearing, 
the  former  opinion  of  this  court  being  found  in  15  S.  D.  519,  91 
N-  ^^'-  352,  and  we  refer  to  such  opinion  for  a  statement  of  some 
of  the  facts  found  by  the  trial  court.  In  such  opinion  it  was 
said :  "Appellants'  first  contention  is  that  their  water  right  located 
March  23,  1882,  is  prior  and  superior  to  the  riparian  rights  of 
defendant  Jolly,  acquired  by  his  final  proof  on  August.  15,  1882, 
under  the  pre-emption  laws  of  the  United  States;  second,  that  the 
riparian  rights  were  abolished  and  abrogated  by  the  water  right 
law  of  1881  Laws  Dak.  1881,  c.  142;  third,  that  the  part  of  the 
judgment  appealed  from  is  in  any  view  erroneous  because  it 
ignores  the  riparian  rights  of  plaintiffs.'* 

Appellant  makes  no  issue,  upon  this  rehearing,  as  to  the 
correctness  of  this  court's   former  holding  upon  the  second  con- 
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tention  above;  but,  inasmuch  as  we  are  fully  satisfied,  upon  a 
careful  consideration  of  the  issues  herein,  that,  in  view  of  the  de- 
cision of  this  court,  in  such  former  opinion,  to  the  effect  that 
Jolly's  riparian  rights  dated  from  his  entry  upon  his  land — which 
entry  was  prior  to  plaintiff's  claimed  appropriation — it  was  un- 
necessary then,  and  it  is  unnecessary  now,  to  pass  upon  the  ques- 
tion raised  by  said  second  contention,  we  refrain  from  expressing 
any  view  upon  this  point,  leaving  it  to  be  determined  when  its 
determination  may  be  essential  to  the  decision  of  some  cause.  It 
will  readily  be  seen  that,  if  Jolly's  riparian  rights  were  acquired  by 
his  entry  upon  his  land,  such  right  became  vested  before  any  at- 
tempted appropriation  by  plaintiffs  and,  in  fact,  prior  to  the  enact- 
ment of  the  1881  statute,  and  such  statute  could  not  take  away  or 
destroy  such  vested  rights.  We  fully  agree  with  the  views  ex- 
pressed in  the  former  opinion  holding  that  the  common  law  recog- 
nized the  right  of  a  riparian  owner  to  use  water  for  irrigation 
purposes  as  well  as  for  domestic  purposes. 

The  appellants,  upon  this  rehearing,  complain  of  but  two 
matters  determined  by  the  former  opinibn  of  this  court.  Appel- 
lants contend  that  the  court  was  in  error  in  its  former  decision, 
wherein  it  held  that  the  riparian  rights  of  Jolly  dated  from  the 
time  of  his  entry  upon  his  lands ;  appellants  contending,  as  they 
did  upon  the  first  hearing  before  this  court,  that  such  rights  date 
from  date  of  patent.  We  are  fully  satisfied  that  the  former  de- 
cision of  this  court  is  correct ;  in  fact,  we  do  not  believe  that  it  is 
at  this  date  an  open  question,  although  there  were  some  early 
decisions  to  the  contrary.  In  addition  to  the  authorities  cited  by 
this  court  in  its  former  opinion,  we  would  cite  section  658  of 
Farnham  on  Waters  and  Water  Rights,  p.  2049,  ^is  well  as  the 
authorities  cited  in  such  work. 

Appellants  further  contend  that,  conceding  Jolly's  rights  as 
riparian  owner  were  superior  to  those  of  the  plaintiff  corporaticMi, 
yet  his  said  rights  as  riparian  owner  were  not  superior  to  the 
other  plaintiffs'  rights  as  riparian  owners,  and  that,  therefore,  that 
part  of  the  judgment  appealed  from,  wherein  the  trial  court  ad- 
judged that  said  "J^Hy  has  a  prior  right  to  the  use  of  said  waters 
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of  the  said  stream  to  the  amount  of  lOO  miner's  inches  *  *  * 
for  the  irrigation  of  his  said  riparian  lands,  and  that  such  right 
of  said  Jolly  is  prior  and  superior  to  any  and  all  rights  of  the 
plaintiffs  in  or  to  the  waters  of  said  stream,  either  as  riparian 
owners,  as  aforesaid,  or  as  the  owners  of  their  said  water  right 
and  location,  was  error."  Examination  of  the  plaintiffs'  complahit 
herein  shows  that  this  action  was  brought  relying  solely  upon 
plaintiffs'  claimed  right  to  the  waters  through  appropriation,  and 
that  plaintiffs  based  no  rights  upon  the  fact  that  they  were  riparian 
owners.  The  court  in  its  findings  of  fact  spoke  of  plaintiffs' 
lands  as  being  "upon  and  along"  the  stream  in  question,  but  no- 
where found  directly  that  such  lands  were  riparian  to  such 
stream.  The  court,  however,  in  its  conclusions  of  law  seemed  to 
concede  that  the  lands  of  plaintiffs  were  riparian  to  the  stream; 
the  court  in  one  of  its  conclusions  using  the  following  words  in 
relation  to  plaintiffs :  "Prior  to  their  settlement  upon  the  entry  by 
their  said  riparian  lands  above  described."  The  lands  above  de- 
scribed were  the  lands  owned  by  the  plaintiffs  and  were  fully  set 
forth  in  the  findings  of  fact  as  well  as  in  the  complaint  herein. 

It  is  the  contention  of  the  appellants,  as  we  understand  the 
same,  that,  at  least  as  against  the  riparian  rights  of  plaintiffs  other 
than  plaintiff'  corporation,  the  riparian  rights  of  Jolly  can  have  no 
precedence;  that  in  law  there  is  no  precedence  or  priority  as  be- 
tween the  riparian  rights  to  irrigate  lands ;  and  that  the  court  was 
therefore  in  error  in  decreeing  such  priority,  as  well  as  in  fixing 
the  amount  of  water  to  which  Jolly  should  have  such  prior  right. 
The  appellant  further  contends  that  the  court  was  in  error  in  at- 
tempting to  fix  the  amount  of  water  to-  which  Jolly  would  have  a 
right  superior  to  the  rights  of  plaintiff  corporation. 

To  a  clear  understanding  of  the  last  point  raised,  we  would 
call  attention  to  the  facts  as  stated  in  the  former  opinion  of  this 
court,  and  will  also  note  that  there  were  no  findings  whatever 
giving  the  amount  of  water  flowing  down  the  stream,  or  the  num- 
ber of  persons  holding  riparian  rights  along  said  stream,  and 
nothing  whatever  upon  which  it  would  be  possible  for  the  court 
to  base  a  finding  as  to  what  would  be  a  reasonable  use  of  water 
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by  Jolly,  taking  into  consideration  the  rights  of  other  riparian 
owners.  Was  any  such  finding  of  the  amount  reasonable  to  use 
necessary  as  between  appellant  corporation  and  Jolly  in  order  for 
the  court  to  have  been  justified  in  its  judgment  as  between  these 
parties?  We  think  not.  The  court  found  that  lOO  inches  of 
water  was  necessary  for  the  proper  irrigation  of  Jolly's  riparian 
lands.  Therefore,  the  right  of  Jolly  to  use  lOO  inches  was  lawful 
as  against  such  corporation,  which  corporation  had  no  rights  to  the 
water  as  against  Jolly,  save  and  except  its  right  to  restrain  Jolly 
from  any  waste  of  such  water.  As  against  the  corporation,  Jolly 
had  a  right  to  the  use  of  every  drop  that  might  be  necessary  for 
the  proper  irrigation  of  his  land,  even  if,  by  taking  the  same,  no 
water  was  left  for  the  use  of  such  corporation. 

A  different  question  arises,  however,  as  between  Jolly  and 
those  plaintiffs  who  owned  lands  riparian  to  such  stream,  and  who 
entered  upon  the  same,  either  in  person  or  through  their  grantors, 
prior  to  the  law  of  1881.  It  may  be  that  the  trial  court  would 
have  been  fully  justified  in  omitting  any  reference  to  the  riparian 
rights  of  plaintiffs,  owing  to  the  condition  of  the  pleadings  herein ; 
but  when  such  court  undertook,  in  any  manner,  to  make  an 
adjudication  pertaining  to  the  riparian  rights  of  the  plaintiffs,  they 
certainly  are  in  position  to  question  such  adjudication  upon  this 
appeal. 

What  then  are  the  rights  of  the  various  riparian  owners  as 
between  themselves?  We  do  not  think  it  is  necessary  to  quote 
largely  from,  or  to  cite,  a  large  number  of  authorities  in  support 
of  the  propositions  which  we  deem  to  be  established  as  the 
riparian  law  of  this  country.  The  riparian  law  recognizes  no 
riparian  rights  whatever  as  gained  through  prior  settlement  or  ap- 
propriation. The  riparian  rights  of  the  owner  are  the  same 
whether  his  pos*session  of  lands  antedates  or  is  subsequent  to  the 
possession  of  other  riparian  claimants.  In  fact,  these  rights  are 
appurtenant  to  the  land  to  be  called  into  use  whenever  a  person 
lawfully  possessed  of  the  use  of  the  land  may  see  fit  to  exercise 
such  right.  These  rights  of  riparian  owners  have  at  all  times 
been  divided  into  two  classes,  dependent  upon  the  use  to  which 


Digitized  by 


Google 


312  SOUTH  DAKOTA  REPORTS.  [October. 

the  water  is  to  be  put,  which  uses  have  been  variously  denomi- 
nated "ordinary"  or  "extraordinary"  and  "natural"  or  "artificial." 
The  so-called  ordinary  or  natural  use  includes  the  use  of  the  water 
for  domestic  purposes  and  for  watering  stock.  The  extraordinary 
or  artificial  use  including  manufacturing,  mining,  and  irrigation. 
A  wide  difference  in  the  nature  of  these  two  classes  of  use  for 
water  will  be  readily  recognized.  The  one  use  being  directly 
necessary  to  the  preservation  of  animal  life ;  the  other,  at  the  best, 
but  indirectly  needful.  From  this  difference  in  the  inherent  nature 
or  purpose  of  the  two  uses  has  grown  a  wide  difference  in  the 
rules  applicable  to  the  two,  and  while,  as  to  all  riparian  rights,  it 
is  held  that  a  riparian  owner  may  use  the  water  of  the  stream  in 
any  manner  that  is  reasonable  and  just,  keeping  in  view  the 
rights  of  all  other  riparian  owners  along  such  stream,  a  wide  dis- 
tinction is  made  between  what  is  a  reasonable  use  in  the  one 
class  and  what  is  a  reasonable  use  in  the  other  class.  It  is  the 
established  law  of  riparian  rights  that  the  riparian  owner  whose 
land  lies  the  nearer  the  source  of  the  stream  has,  as  against  those 
riparian  claimants  whose  land  lies  lower  down,  the  right  to  use, 
for  domestic  purposes  and  watering  of  his  stock,  if  he  needs  it,  all 
of  the  water  of  the  stream  to  the  exclusion  of  the  others,  this 
apparently  upon  the  theory  that  it  is  better  for  a  few  to  have 
water  sufficient  for  their  health  and  well-being,  even  at  the  ex- 
pense of  driving  others  to  make  their  homes  elsewhere,  than  that 
many  should  suffer  from  only  a  partial  supply  of  water.  It  also 
follows  that  the  right  of  even  the  owner  of  the  lowest  riparian 
land  to  water  for  the  so-called  ordinary  or  natural  uses,  is  superior 
to  any  riparian  claimant's  right  to  use  water  for  extraordinary  or 
artificial  purposes.  But,  when  we  turn  to  the  law  regulating  the 
respective  right  of  those  claiming  the  use  of  water  for  extraordi- 
nary or  artificial  purposes,  we  find  an  entirely  different  rule 
applied,  to-wit,  that  no  preference  is  given  to  any  riparian  owner 
owing  to  the  location  of  his  lands,  and  the  rights  of  all  riparian 
owners  are  held  to  be  exactly  the  same. 

It  follows,  from  the  above,  that  the  defendant  Jolly  gained  no 
prior  or  superior  rights  over  other  riparian  owners  in  the  use  of 
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the  water  for  irrigation  purposes,  either  through  the  priority  in 
point  of  time  of  his  settlement  on  his  land  or  from  the  geo- 
graphical location  of  such  land.  It  will  also  be  seen  from  the 
foregoing  that  the  amount  of  water,  in  inches,  to  which  a  riparian 
owner  may  be  entitled  for  irrigation  as  against  other  riparian 
owners,  is  absolutely  impossible  of  estimation,  as  it  must  con- 
tinually vary,  not  only  from  the  varying  volume  of  water  flowing 
down  the  stream  at  different  times  of  the  year  or  during  different 
years,  but  also  from  the  amount  of  land  that  may  have  been 
settled  upon;  and  the  extent  of  the  use  of  water  for  the  so-called 
ordinary  or  natural  purposes  which  in  itself  varies  with  the  popu- 
lation of  the  riparian  district  and  the  number  of  domestic  animals 
kept  thereon. 

The  trial  court  was  therefore  in  error  in  adjudging  that  de- 
fendant Jolly  had  any  rights  superior,  to  use  of  water  for  irriga- 
tion, over  those  plaintiffs  who  possessed  riparian  lands,  either  to 
the  extent  of  loo  miner's  inches  or  to  any  extent  whatsoever. 

The  conclusions  of  the  trial  court  were  certainly  inconsistent. 
We  find  therein  certain  conclusions  fully  sustaining  the  part  of  the 
judgment  appealed  from,  and  then  as  the  final  conclusion  we  find 
the  following:  "Nor  shall  anything  in  said  judgment  contained 
be  construed  to  interfere  with  the  right  of  said  Joseph  Jolly,  or 
any  other  owner  of  lands  riparian  to  Rapid  creek,  settled  upon  or 
entered  prior  to  the  said  appropriation  and  location  of  the  waters 
of  said  stream  by  the  plaintiffs  and  their  predecessors  in  interest, 
to  irrigate  their  said  lands  from  the  waters  of  said  Rapid  creek 
through  the  said  Cyclone  ditch."  A  judgment  conforming  to  such 
conclusion  would  have  been  correct. 

The  judgment  of  the  trial  court  is  modified  in  part,  and  the 
cause  remanded  to  such  court,  with  directions  that  it  modify  its 
judgment  to  conform  to  the  views  expressed  herein.  Let  no  costs 
be  taxed  herein. 


MORSE  V.  STANLEY  COUNTY  et  al. 

A  county  and  its  treasurer,  when  eued  by  the  owner  to  enjoin 
the  collection  of  specified  taxes  on  horses,  could  not,  by  alleging  that 
taxes  were  due  thereon  lor  previous  years,   convert  the  action  into 
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mandamus  to  procure  their  assessment  for  such  years,  as  it  will  be 
presumed  that  the  proper  county  officers  will  collect  taxes  for  sucA 
years,  upon  their  attention  being  called  to  their  nonpayment. 

Where  the  abstract  of  the  evidence  contains  over  200  pages 
of  testimony,  most  of  which  was  in  the  form  of  question  and  answer, 
and  about  half  of  which  related  to  matters  not  in  issue,  and  a  large 
part  of  the  other  testimony  was  immaterial  to  the  question  raised  on 
appeal,  only  30  or  40  pages  being  necessary  to  set  out  the  material 
testimony,   the   Supreme   Court   will  not  consider   it. 

Pol.  Code,  §  2059,  requires  personalty  to  be  assessed  in  the 
county  where  the  owner  or  agent  resides,  provided  that  where  the 
owner  of  live  stock  resides  in  a  county  other  than  where  it  usually 
ranges  and  has  established  a  ranch  in  the  county  where  it  ranges, 
at  which  the  general  operation  of  herding  and  feeding  the  stock 
are  conducted,  and  the  herder  or  foreman  ordinarily  has  head- 
quarters, and  at  which  the  stock  is  ordinarily  rendezvoused,  it  shall 
be  listed  and  assessed  in  the  county  where  such  ranch  is  situated. 
Held,  that  the  statute  contemplated  the  taxation  of  live  stock  at  such 
place  as  might  be  considered  its  home,  and  each  separate  "ranch" 
for  live  stock  was  the  situs  for  the  taxation  of  the  stock  thereon, 
though  it  was  owned  and  controlled  by  one  residing  in  another 
county. 

The  law  presumes  the  acts  of  county  taxing  officers  to  be  lawful. 

In  a  suit  to  enjoin  the  collection  of  taxes  on  personalty,  on  the 
ground  that  the  assessment  was  invalid,  the  burden  was  upon  plain- 
tiff to  plead  and  prove  facts  showing  the  invalidity  of  the  assessment. 

Under  Pol.  Code,  §  2066,  permitting  live  stock  to  be  assessed 
at  any  time  in  the  county  in  which  they  are  found  ranging,  during 
the  months  of  June  to  November  of  each  year,  inclusive,  providing 
they  have  not  already  been  assessed  in  another  organized  county 
the  same  year,  even  if  horses  were  properly  assessable  in  a  certain 
county,  if  they  had  not  been  assessed  there,  and  were  found  ranging 
in  another  county  after  June  1st,  the  assessor  of  such  other  county 
coulti  assess  them. 

There  is  no  presumption  that  an  assessment  statement  of  prop- 
erty assessed  in  one  county  covers  any  property  except  that  situated 
in  such  county. 

In  a  suit  to  enjoin  the  collection  of  taxes  upon  stock,  on  the 
ground  that  they  were  taxable  in  another  county,  statements.  In 
plaintiff's  oath  attached  to  his  assessment  statement,  that  the  state- 
ments covered  all  the  property  taxable  against  him,  were  not  ad- 
missible to  prove  that  the  property  contained  in  such  statements 
included  property  taxable  in  other  counties,  being  admissable  only  to 
prove  that  plaintiff  had  listed  the  amount  of  property  stated  therein. 

Statements,  in  the  oath  of  a  taxpayer  attached  to  his  assess- 
ment statement,  that  such  statement  included  all  of  his  property  tax- 
able in  a  certain  county,  was  a  self-serving  declaration,  so  as  to  be 
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inadmissible  in  a  suit  to  enjoin  the  collection  on  the  ground  that  the 
property  was  taxable  in  such  other  county  and  not  in  defendant 
county. 

(Opinion  filed  October  12,   1910.) 

Appeal  from  Circuit   Court,   Stanley  County.     Hon.  Lorimc 

E.  Gaffy,  Judge. 

Action  by  Corbin  Morse  against  Stanley  County  and  another, 
as  treasurer  of  said  county.  From  a  judgment  for  defendants  and 
an  order  denying  a  new  trial,  plaintiff  appeals.  Affirmed  as 
modified. 

Charles  W.  Brown  and  H,  R,  Horner,  for  appellant.     John 

F.  Hughes,  for  respondents. 

WHITING,  P.  J.  This  is  an  action  brought  to  restrain  the 
defendant  county  and  its  treasurer  from  enforcing  the  collection 
of  certain  taxes,  which  had  been  assessed  and  levied  against  the 
plaintiff  for  the  year  1904  upon  horses  and  cattle,  claimed  by  the 
defendants  to  be  taxable  in  said  Stanley  county;  the  plaintiff 
claiming,  as  to  the  cattle,  that  the  same  did  not  belong  to  him,  and 
that,  as  to  the  horses,  that  they  were  properly  taxable  in  Penning- 
ton county  and  not  in  Stanley  county.  The  defendants,  answer- 
ing, pleaded  that  the  ownership  of  this  stock  and  possession  were 
in  the  plaintiff,  and  that  said  stock  were  kept,  fed,  and  ranged  in 
Stanley  county,  where  they  had  been  assessed  and  taxes  levied. 
Defehdants  further  alleged  that,  for  years  prior  to  1904,  the 
plaintiff  had  been  the  owner  of  many  head  of  .horses  and  cattle 
properly  taxable  in  Stanley  county  and  which  had  not  been  as- 
sessed for  taxes.  Defendants,  in  their  answer,  not  only  prayed 
that  plaintiff's  complaint  be  dismissed,  but  that  the  true  taxes  for 
years  prior  to  1904  be  ascertained  and  judgment  rendered  there- 
for. Judgment  entered  in  favor  of  defendants.  A  motion  for 
new  trial  having  been  denied,  plaintiff  has  appealed  to  this  court 
from  said  judgment  and  order  denying  a  new  trial. 

The  cause  was  tried  to  the  court  without  a  jury,  and  the 
court  made  and  entered  findings  of  fact  and  conclusions  of  law 
therein.  The  conclusions  and  judgment  provided,  among  other 
things,  that  the  proper  taxing  officers  be  required  to  place  upon 
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the  tax  list  of  Stanley  county  for  the  years  1898  to  1903,  inclusive, 
horses  and  cattle  to  the  value  of  $20,000  as  taxable  property  of 
plaintiff  in  said  Stanley  county,  and  to  extend  and  collect  a  levy 
of  taxes  for  each  of  said  years  against  the  plaintiff  upon  such 
valuation. 

The  court's  findings  of  fact  were,  in  brief,  as  follows:  That 
the  defendant  Stanley  county  was  at  all  times  hereinafter  men- 
tioned an  organized  county  of  this  state,  and  defendant  Poste  is 
and  has  been  since  January,  1905,  its  treasurer.  That  plaintiff  is 
and  was  a  resident  of  Pennington  county,  and  at  all  times  here- 
inafter mentioned  engaged  in  the  business  of  raising,  buying,  and 
selling  horses,  cattle,  and  live  stock.  That  in  1897  plaintiff  pur- 
chased a  large  bunch  of  over  1,400  horses,  which  had  been  raised 
and  were  located  in  Stanley  county,  at  or  near  what  was  known 
as  the  "15  ranch,"  and  said  horses  were  then  and  theretofore 
branded  and  known  as  the  "15"  horses.  That  after  the  purchase 
plaintiff  kept,  pastured,  and  reared  the  said  horses  and  their  in- 
crease at  or  near  said  ''15  ranch"  in  said  Stanley  county;  plaintiff 
having  purchased  said  ranch  and  its  improvements.  That  such 
improvements  consisted  of  a  substantial  house,  barns,  sheds,  and 
a  corral  for  accommodation  of  horses  and  cattle.  That  connected 
with  such  ranch  buildings  were  pens  used  by  the  former  owners 
for  penning  the  horses,  which  pens  were  located  7  miles  from  said 
ranch  buildings  in  Stanley  county;  all  of  such  buildings  and  pens 
being  some  15  miles  from  Pennington  county  line.  That  since  the 
purchase  of  such  ranch  and  buildings  plaintiff  has  continued  to 
keep  the  stock  upon  such  ranch,  has  put  up  hay  at  said  ranch,  and 
has  used  the  corrals  and  pens  for  branding  and  otherwise  caring 
for  such  horses.  That  in  looking  after  and  caring  for  the  horses 
plaintiff  has,  during  each  year,  rounded  them  up  and  driven  them 
to  these  "15  pens"  for  the  purposes  of  branding  and  doing  any 
other  work  in  regard  to  such  horses,  even  driving  hcfrses  that 
might  have  strayed  into  Pennington  county  back  into  the  ''15 
pens"  for  the  purpose  of  branding  or  otherwise  caring  for  them. 
That  these  horses,  while  owned  by  the  former  owner,  had  been 
taxed  in   Stanley  county,   and   their   situs  has   never   since  been 
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changed.  That  a  foreman  had  been  kept  at  said  '*I5  ranch.''  That 
said  horses  have  always  been  rounded  up  at  said  ranch  when 
needed  for  any  purpose.  That  during  the  year  1904  plaintiff  was 
the  owner  of,  and  had  at  or  near  said  ''15  ranch"  in  Stanley 
county,  300  head  of  "15"  horses  under  three  years  old  and  over 
six  months,  and  300  head  of  "15"  horses  three  years  old,  and  that 
said  horses  were  not  assessed  in  any  other  county  for  said  year 
1904.  That  during  1904  the  assessor  of  Stanley  county,  at  the 
proper  time,  duly  and  legally  assessed  500  head  of  these  horses  as 
the  property  of  plaintiff,  and  duly  returned  such  assessment  and 
the  variotis  taxes  were  properly  levied  upon  such  assessment.  That 
such  assessor  of  Stanley  county  assessed,  as  the  property  of 
plaintiff  for  said  year,  a  large  number  of  cattle,  but  that  plaintiff 
did  not  own  and  keep  in  Stanley  county  during  such  year  the 
cattle  so  assessed.  And  that  the  assessment  of  the  plaintiff  to  the 
extent  of  the  amount  assessed  on  these  cattle  was  excessive.  Then 
followed  a  finding  in  relation  to  the  horses  that  should  have  been 
assessed  against  plaintiff  in  Stanley  county  for  the  years  1898  to 
1903,  inclusive,  together  with  their  assessed  value. 

Evidence  was  offered  and  received  showing  that  plaintiff 
had  a  large  cattle  and  horse  ranch  in  Pennington  county ;  that  he 
himself  lived  at  Rapid  City  in  said  county;  that  he  had  a  super- 
intendent over  his.  stock  business  (including  the  stock  in  Stanley 
county)  ;  that  this  superintendent  lived  on  the  ranch  in  Pennington 
county;  that  both  horses  and  cattle  w^ere  assessed  as  his  property, 
in  Pennington  county,  in  year  1904.  No  findings  were  made 
covering  above  points.  The  evidence,  showed  clearly  that  any 
assessment  made  in  1904  in  Pennington  county  did  not  cover  the 
horses  assessed  in  Stanley  county. 

In  so  far  as  the  taxes  for  the  years  prior  to  1904  were  con- 
cerned, the  defense  could  not  convert  this  cause  into  a  mandamus 
proceeding  by  setting  forth  the  fact  that  the  taxes  were  due  for 
such  previous  years.  It  will  be  presumed  that,  upon  their  atten- 
tion being  called  to  the  facts,  the  proper  officers  of  Stanley  county 
will  take  such  steps  as  will  be  proper  to  collect  any  taxes  that 
should  be  paid  by  the  plaintiff  for  the  years  prior  to  1904.     If 
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such  officers  should  refuse  to  do  their  duty  therein,  it  will  then 
be  time  for  the  matter  to  be  brought  to  the  attention  of  the  courts. 

As  regards  the  taxes  for  the  year  1904,  we  are  of  the  opinion 
that  the  judgment  of  the  lower  court  should  be  affirmed  for  three 
separate  and  distinct  reasons. 

The  condition  of  the  abstract  herein  is  such  as  to  warrant  us 
in  disregarding  same.  Over  200  pages  of  testimony  are  found  in 
the  abstract,  nearly  or  quite  one-half  of  which  relate  solely  to  the 
matter  of  cattle,  all  issues  relating  to  which  were  eliminated  from 
this  case  when  respondent  failed  to  appeal  herein.  With  a  few 
exceptions,  the  evidence  is  reproduced  in  such  abstract  in  the  form 
of  question  and  answer  without  condensation  in  any  manner.  A 
large  part  of  the  testimony,  other  than  that  relating  to  the  cattle, 
could  have  been  eliminated  from  the  record;  the  same  being 
clearly  immaterial  on  this  appeal.  Such  part  of  the  testimony  as 
really  bears  upon  any  matter  material  to  this  appeal  could  have 
been  so  condensed  that  a  record  properly  prepared  would  not 
have  covered,  so  far  as  the  testimony  was  concerned,  to  exceed  30 
or  40  pages.  This  court  should  not  be  required  to  wade  through 
such  records,  and  we  believe  it  is  our  privilege,  if  not  our  bounden 
duty,  when  such  a  record  is  presented,  to  ignore  the  same  and 
treat  the  appeal  as  though  no  abstract  was  on  file. 

The  evidence  herein  clearly  sustains  the  material  findings  of 
fact  and  such  findings  of  fact  are  ample  to  bring  these  horses,  for 
assessment  purposes,  under  the  provisions  of  the  second  para- 
graph of  section  2059  of  the  Political  Code,  taxable  in  Stanley 
county.  It  appears  clear  to  us  that  the  "15  ranch"  was  a  separate 
and  distinct  ranch  from  those  in  Pennington  county.  If,  under 
the  facts  as  found  here,  these  horses  are  not  taxable  in  Stanley 
county,  then  if  a  person  lives  in  one  county,  or  his  foreman  or 
superintendent  lives  therein,  and  from  such  point  manages  and 
conducts  ranches  throughout  the  whole  state — no  matter  if  some 
of  such  ranches  cover  large  parts  of  other  counties — still  all  of 
his  property,  no  matter  how  great  its  value,  would  be  taxable  only 
in  the  county  where  he  or  the  foreman  lives,  while  as  a  matter 
of  fact  such  county  would  have  no  equitable  right  to  any  of  such 
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tax  whatsoever.  We  are  of  the  opinion  that  each  separate  and 
distinct  ranch  where  live  stock  are  in  the  habit  of  congregating 
or  of  being  cared  for  is  a  situs  for  taxation  purposes,  separate  and 
distinct  from  all  others,  though  the  control  of  such  ranch  may  be 
under  a  person  resident  elsewhere;  the  real  intent  of  such  part  of 
section  2059,  supra,  being  that  the  live  stock  should  be  taxed  at 
such  place  as  might  be  held  the  home  of  such  stock.  Certainly 
there  is  not  a  syllable  in  this  case  that  would  place  the  home  of 
the  "15"  horses  elsewhere  than  at  the  "15  ranch"  in  Stanley 
county,  it  appearing  clearly  that  this  was  their  original  home,  that 
they  had  always  been  kept  upon  this  ranch,  that  when  they  had 
wandered  therefrom  they  had  been  returned  to  such  ranch,  and 
that  the  branding  of  the  young  had  been  done  on  this  ranch. 

We  think  there  is  a  third  reason  why  this  judgment  should 
be  affirmed.  It  appears  uncontradicted  that  the  proper  officers  of 
Stanley  county  listed  and  assessed  for  taxation  purposes  this  lot 
of  horses  as  situated  in  Stanley  county.  The  law  presumes  the 
acts  of  these  officers  to  be  lawful.  The  plaintiff  comes  in  and  asks 
to  enjoin  the  collection  of  taxes  levied  upon  such  assessment.  It 
becomes  incumbent  upon  him  both  to  plead  and  prove  facts  show- 
ing this  assessment  of  stock  to  be  invalid.  To  show  such  in- 
validity, it  becomes  necessary  for  him  to  allege  and  prove:  That 
his  property  was  not  located  in  Stanley  county;  that  the  situs  for 
its  taxation  was  elsewhere;  and  further,  even  if  it  were  conceded 
that  the  proper  place  of  taxation  was  in  Pennington  county,  such 
property  being  found  in  Stanley  county,  it  was  incumbent  upon 
plaintiff  to  allege  and  prove  that  the  property,  attempted  to  be 
assessed  in  Stanley  county,  had  actually  been  assessed  in  Penning- 
ton county,  where  it  was  properly  subject  to  assessment.  This 
latter  is  necessary  for  the  reason  that,  under  section  2066  of  the 
Revised  Political  Code,  no  matter  if  these  horses  were  properly 
taxable  in  Pennington  county,  yet  if  they  had  not  been  so  taxed 
in  Pennington,  and  were  found  by  the  assessor  of  Stanley  county 
in  his  county  after  June  i,  1904,  he  had  a  perfect  right  and  full 
authority  to  assess  them.  It  was  incumbent  upon  plaintiff  to 
allege  and  prove  facts  that  would  take  him  from  out  of  the  pro- 
visions of  said  .section  2066. 
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Let  us  look  now  at  the  facts  of  the  case  as  they  practically 
stand  undisputed.  Plaintiff  offered  in  evidence  the  assessor's  rc> 
turns  in  Pennington  county.  These  were  absolutely  immaterial 
without  proof  that  the  property  therein  described  included  that 
attempted  to  be  assessed  in  Stanley  county.  There  is  no  pre- 
sumption that  an  assessment  statement  in  one  county  covers  any 
property  except  property  situated  in  that  county.  While  such 
statements  might  be  received  as  evidence  against  the  plaintiff,  they 
were  not  evidence  in  his  favor  except  as  to  the  one  fact  that  he 
had  listed  that  amount  of  property.  In  so  far  as  he  swore,  in  his 
oath  attached  to  such  statement,  that  the  statements  covered  all 
property  taxable  against  him,  such  oath  was  not  competent  evi- 
dence upon  the  trial  of  this  cause  to  prove  that  the  property  con- 
tained in  such  statement  included  property  taxable  elsewhere; 
neither  was  it  evidence,  in  favor  of  plaintiff,  that  such  statement 
contained  all  the  property  taxable  in  Pennington  county,  it  not 
being  receivable  for  that  purpose,  on  behalf  of  plaintiff,  for  the 
obvious  reason  that  it  would  be  the  receipt  of  a  self-serving 
declaration.  There  was  therefore  nothing  in  the  record  to  show 
that  plaintiff  had  been  assessed  in  Pennington  county  for  all  the 
property  upon  which  he  was  liable  to  be  taxed  in  such  county.  A 
reading  of  the  testimony  cannot  but  convince  one  that  plaintiff 
studiously  avoided  giving  any  testimony  divulging  the  number  of 
horses  he  possessed  in  either  of  these  counties ;  but  it  does  appear 
that  he  was  engaged  in  the  raising  of  both  horses  and  cattle,  that 
he  had  over  200  saddle  horses,  and  employed  a  large  number  of 
men.  It  clearly  appears  that  he  had,  running  on  the  range,  which 
(?ould  not  be  included  among  the  saddle  horses,  from  500  to  700 
head  of  horses,  which  horses  were  accustomed  to  range  in  Stanley 
county.  His  assessment  statement  in  Pennington  county  appar- 
ently covered  only  the  saddle  horses  and  work  horses  shown  by 
the  testimony.  There  is  absolutely  no  evidence  that  this  500  to 
700  head, of  horses,  running  on  the  range,  were  ever  taxed  at  all, 
except  as  they  were  being  taxed  by  Stanley  county.  This  appears 
to  us  as  a  case  of  attempted  tax  dodging,  in  which  dodging  the 
plaintiff  has   failed,   and   in    which   case   the   proof   shows   that — 
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whether  we  consider  these  horses  as  being  located  so  that  at  all 
times  they  were  properly  taxable  in  Stanley  county,  or  whether 
we  treat  them  as  stock  found  in  Stanley  county,  which  should 
have  been,  and  yet  were  not,  assessed  in  Pennington  county — the 
assessment  of  same  in  Stanley  county  was  perfectly  legal  and 
should  stand. 

Appellant  has  assigned  as  error  the  failure  of  the  court  to 
make  certain  findings  prayed  for.  The  court  found  on  all  mat- 
ters material  to  the  issues  raised.  Appellant  also  has  assigned 
numerous  alleged  errors  in  the  rulings  of  the  court  upon  the  ad- 
mission and  rejection  of  evidence.  No  material  evidence  was 
rejected,  and  there  was  ample  evidence  properly*  admitted  to  sup- 
port the  findings  of  the  court. 

The  judgment  of  the  trial  court  should  be  modified,  elimi- 
nating therefrom  everything  relating  to  taxes  for  years  prior  to 
1904,  and,  as  so  modified,  the  judgment  as  well  as  order  denying 
new  trial  should  be  affirmed,  and  it  is  so  ordered.  Neither  party 
shall  recover  costs  herein. 

HANEY,  J.  (dissenting).  This  is  an  action  to  enjoin  the 
collection  of  taxes  levied  in  the  defendant  county  in  1904,  and  to 
cancel  assessments  of  the  same  year  embracing  horses  and  cattle 
owned  by  the  plaintiff,  on  the  ground  that  the  property  was  not 
subject  to  taxation  in  that  county.  It  is  undisputed  that  the 
plaintiff  was  engaged  in  the  horse  and  cattle  business;  that  he 
resided  on  a  large,  completely  equipped  ranch  near  Rapid  City,  in 
Pennington  county;  that  he  owned  and  operated  another  com- 
pletely equipped  ranch  in  Pennington  county  about  20  miles  from 
the  line  between  that  county  and  the  defendant  county,  where  his 
general  foreman  resided,  known  as  the  "Cane  Creek"  ranch;  that 
in  1904  he  was  assessed'  in  the  defendant  county  with  250  horses 
"under  three  years  and  over  six  months  old,''  with  250  "horses 
of  the  age  of  three  years  and  over,"  with  400  cattle  "under  two 
years  and  over  six  months  old,"  and  1,100  cows  "two  years  old 
and  over" ;  and  that  in  the  same  year  he  was  assessed  in  Penning- 
ton county  with  certain  horses  and  cattle  under  similar  general 
descriptions. 
Vol.  26  s.  D.  21 


Digitized  by 


Google 


322  SOUTH  DAKOTA  REPORTS.  [October, 

The  decision  of  the  circuit  court  contains  these  findings  of 
fact:  "(3)  That  during  the  year  1897  the  plaintiff  purchased  of 
John  Massingale  and  James  Ross,  then  and  theretofore  comprising 
the  copartnership  of  Massingale  &  Ross,  a  large  bunch  of  horses, 
consisting  of  over  1,400  head.  That  theretofore  these  horses  had 
been  raised  and  were  located  in  the  county  of  Stanley  in  the  state 
of  South  Dakota,  at  and  near  what  was  known  as  the  '15  ranch,' 
and  said  horses  were  then  and  theretofore  branded  and  known  as 
the  *I5'  horses.  That  after  said  purchase  by  plaintiff  he  continued 
to  keep,  pasture,  and  rear  the  said  horses  and  their  increase  at 
and  near  the  said  '15  ranch'  in  said  Stanley  county,  he  having  at 
the  same  time  purchased  the  said  ranch  and  its  improvements. 
The  said  '15  ranch'  consisted  of  a  substantial  house  of  five  rooms 
with  a  good  cellar,  also  large  corrals,  large  barns,  and  sheds  for 
the  accommodation  of  horses  and  cattle  and  other  live  stock, 
which  buildings  were  located  under  the  'wall'  and  on  the  White 
river.  Connected  with  these  ranch  buildings  were  pens,  known  as 
the  '15'  pens,  which  the  said  former  owners  of  said  horses  used 
for  penning  said  horses.  These  pens  were  located  above  the 
*wair  and  some  seven  miles  from  the  main  ranch  buildings ;  all  of 
said  buildings  and  pens  being  in  Stanley  county,  about  15  miles 
east  of  the  Pennington  county  line.  That  since  the  purchase  of 
said  ranch  and  horses  the  plaintiff  has  continued  to  keep  them 
upon  the  same  ranch,  has  put  up  hay  at  said  ranch,  has  used  the 
same  corrals  and  pens  for  branding  and  otherwise  caring  for  said 
horses,  and  has  moved  the  said  '15'  pens  to  another  location,  but 
still  within  the  limits  of  said  county  of  Stanley,  and  only  a  short 
distance  from  their  former  location.  In  looking  after  and  caring 
for  these  said  horses,  the  plaintiff  has  since  the  purchase  of  them, 
during  each  year,  rounded  them  up  and  driven  them  to  these 
'15  pens,'  for  -the  purpose  of  branding  or  doing  any  other  work 
in  regard  to  said  horses,  even  driving  any  of  said  horses  that 
might  have  strayed  over  into  Pennington  county  back  to  the  '15 
pens'  for  the  purpose  of  branding  or  otherwise  caring  for  said 
horses.  That  during  the  time  the  said  horses  were  owned  by  said 
Massingale  &  Ross  taxes  were  paid  upon  them  in  Stanley  county. 
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and  their  situs  has  never  since  been  changed.  '  Plaintiff  has  kept 
a  foreman  at  said  *I5  ranch/  and  the  said  horses  have  always  been 
rounded  up  at  this  ranch  when  needed  for  any  purpose,  and  have 
not  been  rounded  up  or  cared  for  elsewhere  than  in  Stanley 
county  and  at  said  ranch.  (4)  That  during  the  year  1904  the 
plaintiff  was  the  owner  of  and  had  at  and  near  the  said  '15  ranch' 
in  Stanley  county,  S.  D.,  over  300  head  of  said  '15'  horses  under 
three  years  old  and  over  six  months  and  of  the  valuation  of  more 
than  $15  per  head;  and  had,  also,  at  the  same  place,  over  300 
head  of  said  '15'  horses  of  the  age  of  three  years  old  and  of  a 
valuation  of  more  than  $20  per  head.  That  these  horses  were,  and 
had  been  for  many  years  prior  thereto,  kept  and  reared  in  Stanley 
county,  S.  D.,  and  said  horses  were  not  assessed  in  any  other 
county  for  said  year  of  1904  for  the  purposes  of  taxation.  *  *  * 
(7)  That  during  the  years  from  1898  to  1903,  inclusive,  the 
plaintiff  was  the  owner  of  and  kept  in  Stanley  county  at  said  *I5 
ranch'  the  said  '15'  horses  to  the  number  of  and  exceeding  1,000 
head  during  each  of  said  years,  and  which  horses  were  during 
said  years  of  a  value  exceeding  $20  per  head.  That  the  said 
horses  during  all  of  said  years  were  kept  in  the  county  of  Stanley, 
and  were  'properly  and  legally  assessable  in  said  county  by  the 
assessor  of  said  county,  and  were  not  assessed  in  any  other  county 
of  the  state  or  in  any  other  state  for  said  years.  That  by  an  over- 
sight of  the  assessor  of  said  Stanley  county  the  said  horses  were 
not  listed  in  said  county  for  said  years,  and  that  the  same  should 
have  been  assessed  against  the  plaintiff  during  each  of  said  years 
for  the  purposes  of  taxation  in  said  Stanley  county,  at  a  valuation 
of  $20,000  for  each  of  said  years." 

And  these  conclusions  of  law:  "That  the  temporary  injunc- 
tion granted  herein  should  be  vacated  and  the  permanent  injunc- 
tion herein  prayed  for  should  be  denied.  That  the  decree  herein 
should  cancel  the  taxes  assessed  against  the  plaintiff  on  said  cattle, 
but  that  the  assessment  for  said  horses  be  decreed  valid,  and  that 
it  be  decreed  that  said  assessment  and  tax  levy  so  herein  modified 
be  confirmed.  That  the  plaintiff  should  be  assessed  on  a  valuation 
of  $20,000  for  each  year  and  all  of  the  years  from  1896  to  1903, 
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inclusive,  and  that  the  court  in  its  decree  herein  should  order  and 
direct  the  county  auditor  of  said  county,  and  other  taxing  officers 
of  said  county,  to  assess  against  the  plaintiff  a  valuation  of 
$20,000  for  said  horses  for  each  of  said  years  upon  the  tax  lists 
of  said  years,  and  that  the  treasurer  of  said  county  and  other  tax 
collecting  officers  of  said  county  be  required  to  forthwith  proceed 
to  collect  the  same  in  the  manner  provided  by  law  for  the  col- 
lection of  delinquent  taxes.  And  that  defendants  have  judgment 
for  their  costs  and  disbursements  herein." 

As  the  trial  court  decided  in  favor  of  the  plaintiff,  except  as 
to  the  Massingale  horses,  and  as  the  defendant  did  not  appeal, 
matters  affecting  the  situs  of  those  horses  alone  demand  attention. 

So  far  as  material  to  this  appeal,  the  language  of  the  statute 
relating  to  the  situs  of  personal  property  for  purposes  of  taxation 
is  as  follows:  "Personal  property,  except  such  as  is  required  in 
this  chapter  to  be  listed  and  assessed  otherwise  shall  be  listed 
and  assessed  in  the  county,  town  or  district  where  the  owner 
or  agent  resides ;  *  *  *  provided,  that  where  the  owner 
of  live  stock  resided  in  a  county,  town  or  district  other  than 
that  in  which  such  live  stock  ordinarily  and  usually  ranges 
or  feeds  and  where  such  owner  has  established  a  ranch  or 
ranches  within  the  county,  towm,  or  district  in  which  such 
live  stock  ordinarily  and  usually  ranges  and  feeds,  at  which 
ranch  or  ranches  the  general  operations  of  herding  and  feeding 
such  stock  is  conducted  and  at  which  the  herder  or  foreman  of 
such  live  stock  ordinarily  has  headquarters  while  in  the  discharge 
of  his  duties  and  at  which  such  stock  is  ordinarily  and  usually 
rendezvoused,  *  *  *  such  live  stock  shall  be  listed  and  as- 
sessed in  such  county,  town  or  district  in  which  such  ranch  or 
ranches  are  situated"  In  prescribing  these  special  rules  for  de- 
termining the  situs  for  purposes  of  taxation  of  live  stock  ranging 
at  large  under  the  conditions  existing  in  the  western  portions  of 
this  state  when  such  rules  were  adopted,  the  Legislature,  of  course, 
intended  that  all  live  stock  should  be  subject  to  taxation  some- 
where, but  that  none  of  it  should  be  subject  to  taxation  in  more 
than  one  place.     The  statute  itself  is  not  ambiguous,  though  its 
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proper  application  may  be  extremely  difficult  in  certain  cases.  The 
same  person  may  own  more  than  one  band  of  horses  and  more 
than  one  herd  of  cattle.  Such  bands  and  herds  may  intermingle 
with  each  other  and  with  bands  and  herds  belonging  to  other 
persons.  Both  may  range  in  more  than  one  taxing  district.  Live 
'Stock  impelled  by  storms  or  other  causes  may  wander  long  dis- 
tances from  their  usual  grazing  grounds.  Definite  descriptions  of 
individual  animals  in  assessment  rolls  is  practically  impossible. 
So  the  Legislature  wisely  enacted  that  the  situs  of  'such  property 
shall  depend  on  its  relation  to  some  definite  locality — its  owner's 
residence,  or  such  a  ranch  headquarters  as  defined  by  the  statute. 
Consequently,  the  same  person  may  own  animals  which  are  sub- 
ject to  taxation  in  one  county  and  other  animals  which  are  sub- 
ject to  taxation  in  another  county.  If  such  person  resides  in 
either  county,  his  residence  will  be  the  situs  of  all  his  animals  not 
related  to  a  ranch  headquarters  elsewhere;  residence  situs  being 
the  rule,  ranch  situs  the  exception. 

In  absence  of  either  of  the  conditions  specified  in  the  pro- 
viso, plaintiff's  horses  were  not  subject  to  taxation  in  the  defend- 
ant county.  One  who  relies  on  an  exception  must  bring  his  case 
clearly  within  its  terms.  So  the  paramount  question  presented  by 
this  appeal  is  whether  it  properly  appears  from  the  record  that 
the  plaintiff  established  a  ranch  in  Stanley  county  at  which  the 
general  operations  of  herding  and  feeding  the  Massingale  band  of 
horses  were  conducted,  at  which  the  foreman  of  such  live  stock 
ordinarily  had  his  headquarters,  and  at  which  such  stock  was 
ordinarily  and  usually  rendezvoused.  It  is  regrettable  that  the 
learned  judge  who  tried  this  cause,  in  framing  his  decision,  did 
not  conform  the  language  of  his  findings  of  fact  to  the  precise 
issues  involved.  It  will,  however,  be  as-sumed  that  the  decision 
should  be  construed  as  finding  the  facts  required  by  the  statute 
to  fix  the  situs  of  the  Massingale  horses  at  the  "15''  ranch,  which 
is  in  the  defendant  county,  and  the  question  whether  such  find- 
ing is  sustained  by  the  evidence  will  now  be  considered.  It  is 
undisputed  that  the  plaintiff's  Cane  Creek  ranch  was  an  estab- 
lished headquarters  for  all  of  his  horses  and  cattle  ranging  in  the 
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eastern  part  of  Pennington  and  western  part  of  Stanley  county; 
that  the  Massingale  horses  ranged  in  both  counties,  according  to 
one  of  the  defendants'  witnesses  about  "half  and  half  in  each"; 
that  one  Isam  Brown,  the  plaintiff's  general  foreman,  had  charge 
of  plaintiff's  horses  and  cattle  so  ranging  in  both  counties,  in- 
cluding the  Massingale  band;  and  that  Brown  resided  at  the 
Cane  Creek  ranch  from  which  the  general  operations  of  herding 
and  feeding  such  stock  was  conducted  and  at  which  Brown  con- 
tinuously had  his  headquarters  while  in  the  discharge  of  his 
duties.  It  may  be  assumed,  as  there  was  evidence  offered  by  the 
defendants  tending  to  prove  it,  that  there  were  suitable  buildings 
at  the  *'is"  or  Massingale  ranch  to  render  it  a  situs  ranch  if 
it  has  been  so  occupied  and  used  by  the  plaintiff;  that  much,  if 
not  all,  of  the  time,  one  man  employed  by  the  plaintiff  lived 
thereat;  that  the  Massingale  horses  usually  were  rounded  up  and 
branded  at  pens  a  few  miles  from  the  "15"  ranch  in  Stanley 
county;  that  the  Massingale  horses  continued  to  range  in  the 
same  country  in  which  they  ranged  when  purchased  by  the  plain- 
tiff; and  that  their  situs  prior  to  such  purchase  was  in  Stanley 
county.  But,  assuming  all  these  facts  to  be  true,  it  does  not 
follow  that  they  were  subject  to  taxation  in  that  county.  The 
mere  ownership  of  ranch  buildings  situated  within  territory  occu- 
pied by  grazing  horses  or  cattle  is  not  in  itself  sufficient  to  deter- 
mine the  situs  of  such  animals.  It  is  undisputed  that  the  employe 
who  lived  at  the  "15"  ranch  was  under  the  control  and  direction 
of  plaintiff's  **Cane  Creek"  foreman;  that  the  range  usually 
occupied  by  the  Massingale  horses  was  under  .the  control  and 
supervision  of  the  "Cane  Creek"  foreman;  and  that  the  general 
operations  of  herding  and  feeding  such  horses  were  conducted  at 
and  from  the  "Cane  Creek"  ranch.  Clearly,  then,  the  evidence 
was  not  sufficient  to  justify  the  trial  court  in  deciding  that  these 
horses  were  subject  to  taxation  in  the  defendant  county. 

The  conclusion  that  the  1904  assessment  of  the  Massingale 
horses  in  Stanley  county  may  be  sustained  by  reference  to  section 
2066,  Rev.  Pol.  Code,  does  not  seem  tenable  to  me  for  the  reason 
that  the  facts  essential  to  a  valid  assessment  under  that  section 
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are  not  established  by  the  evidence,  are  not  pleaded  by  the  defend- 
ants, and  are  not  found  by  the  trial  court,  while  the  facts  alleged 
and  found  regarding  the  assessment  are  clearly  inconsistent  with 
such  conclusion.  It  does  not  seem  to  me  that  this  court  has 
authority  to  assess  any  of  this  property  in  Stanley  county,  even 
if  it  was  not  assessed  ebewhere  in  1904,  or  in  any  other  year.  If 
any  of  it  was  assessable  in  Stanley  county  in  1904,  under  section 
2066,  the  court  below  might  be  directed  to  secure  its  assessment; 
but  I  cannot  concur  in  the  conclusion  that  an  assessment  invalid 
under  section  2059  should  be  sustained  by  this  court  because  the 
same  property  might  have  been  subsequently  assessed  under  sec- 
tion 2066.  As  the  conditions  were  the  same  during  all  the  time 
embraced  by  the  record  as  they  were  in  1904,  it  necessarily  fol- 
lows that  none  of  the  plaint  iff  *s  horses  were  subject  to  taxation  in 
the  defendant  county  in  any  previous  year,  and  that  the  court 
below  erred  in  attempting  to  assess  the  same  therein,  assuming  it 
had  authority  to  do  so  if  its  findings  had  been  sustained  by  the 
evidence. 

Therefore,  upon  the  record,  as  I  understand  it,  I  think  the 
judgment  of  the  trial  court  should  be  reversed,  and  a  new  trial 
ordered. 


GEIGER  V.  LEA,  State  Engineer. 

Whether  the  state  engineer  acted  fraudulently  in  filing  a  peti- 
tion for  a  license  to  appropriate  water  for  Irrigation  purposes  can- 
not be  reviewed  on  certiorari. 

Certiorari  against  a  public  officer  to  review  proceedings  incident 
to  his  office  is  only  available  to  determine  the  question  of  Jurisdiction. 

Laws  1907,  c.  180,  provides  for  the  Issuance  of  licenses  by  the 
state  engineer  to  appropriate  water  for  irrigation  purposes,  and  sec- 
tion 15  provides  that  an  ordinary  suit  may  be  maintained  to  adjudi- 
cate conflicting  water  rights  in  any  court  of  record.  Section  19 
requires  that  a  petition  for  a  license  shall  be  filed  with  the  state 
engineer,  and  section  20  declares  that  the  date  of  receipt  shall  be 
indorsed  on  the  petition,  and  noted  in  the  record,  and,  if  the  applica- 
tion is  defective,  it  shall  be  returned  for  correction  within  30  days, 
and  that  60  days  shall  be  allowed  for  refiling,  in  which  event  the 
application  shall  take  piorlty  as  to  the  date  of  original  filing.  Seo- 
tion  21  provides  for  publication  of  notice,  and  that  proof  of  publica- 
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tlon  fihall  be  filed  with  the  state  engineer  within  60  days  of  the  date 
oi  his  instruction  to  make  publication,  and  that,  in  case  of  a  failure 
to  file  such  satisfactory  proof,  the  application  shall  be  treated  as 
an  original  application  filed  on  the  date  of  receipt  of  proofs  of  pub- 
lication. Held,  that  where  the  state  engineer  granted  an  appropria- 
tion license  as  of  the  date  of  filing  the  petition,  notwithstanding  a 
failure  to  file  proof  of  publication  within  the  time  provided,  such 
failure  did  not  deprive  the  engineer  of  jurisdiction;  and  hence  his 
decision  as  to  such  priority  could  not  be  reviewed  on  certiorari. 

(Opinion  filed  October   12,   1910.) 

Appeal  from  Circuit  Court,  Hughes  County.  Hon.  Lyman 
T.  Boucher,  Judge. 

Certiorari  by  Charles  Geiger  against  Samuel  H.  Lea,  state 
engineer.  From  a  judgment  denying  the  writ,  petitioner  appeals. 
Affirmed. 

Schrader  &  Lewis,  for  appellant. 

If  in  the  exercise  of  sound  judicial  discretion  an  injured 
party  ought  to  be  accorded  an  original  writ  of  certiorari,  it  is  aii 
abuse  of  authority  to  refuse  it,  and  from  such  refusal  an  appeal 
will  lie.  State  v.  Chittenden,  107  N.  W.  500;  People  v.  Supnr- 
visors,  153  N.  Y.  370;  Morley  v.  Elkins,  37  Cal.  459;  Supervisors 
V.  Magoon,  109  111.  142;  Welch  v.  County  Court,  29  W.  Va.  63, 
I  S.  E.  337;  Moede  v.  Steams,  43  Minn.  312,  45  N.  W.  432; 
6  Cyc.  839-842,  and  cases  cited;  4  Enc.  Plea,  and  Prac  328-330; 
State  V.  Boyden,  18  S.  D.  379. 

Chauncey  L.  Wood  and  Harrison  E.  Edwards,  for  re- 
spondent. 

By  section  23  of  said  chapter  180,  Session  Laws  of  1907, 
Geiger  had  a  right  of  appeal,  either  from  the  award  that  the 
defendant  made  him,  or  from  the  award  to  McMahon.  This  being 
the  law,  certiorari  will  not  lie.  Bank  v.  McKee,  i  S.  D.  i ;  State 
ex  rel.  v.  State  Bank,  etc.,  3  S.  D.  339;  Parrott  v.  Owen,  i  S.  D. 
454.  If  the  court  had  no  jurisdiction  of  the  subject  matter,  its 
judgment  would  be  void,  but  the  defendant  would  still  have  the 
right  to  appeal  to  this  court  to  get  it  out  of  the  way.  Bank  v. 
McGee,  Id.  If  under  the  facts,  defendant  had  jurisdiction  to 
make  the  award  to  McMahon,  that  he  did  make,  then  certiorari 
will  not  lie.     American  S.  &  L.  Association  v.  Campbell,  8  S.  D. 
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170.  Where  the  statute  expressly  makes  proof  of  service  a  con- 
dition precedent  to  the  jurisdiction  which  it  specially  confers, 
proof  of  service  must  appear  affirmatively  of  record  before  the 
board  or  other  special  tribunal  can  act.  State  v.  Gary,  112  N.  W. 
428;  State  V.  Graham,  19  N.  W.  359;  State  v.  Witte,  56  N.  W. 
475;  Gibney  v.  Crawford,  51  Ark.  35;  Foster  v.  Waterman,  124 
Mass.  592;  Ferguson  v.  Jones,  17  Ore.  204;  Black  Judgments, 
§  279;  Freeman  Judgments,  §  123.  The  office  of  state  engineer 
is  created  by  statute  and  is  a  quasi  judicial  tribunal  of  inferior 
jurisdiction  and  like  all  inferior  courts  has  no  implied  jurisdic- 
tion and  is  authorized  to  act  judicially  only  by  express  provisions 
of  law.  II  Cyc.  693,  §§  2  and  3,  and  cases  cited;  11  Cyc.  771, 
and  cases  cited ;  Leonosia  v.  Bartolin,  7  S.  D.  93 ;  24  Gyc.  594-595, 
and  cases  cited  in  note;  Black  on  Judgments,  §§  232-282;  11  Cyc. 
696,  and  cases  cited.  In  certiorari  the  reviewing  court  is  con- 
fined to  the  record  made  in  the  office  of  the  state  engineer.  Let- 
ters, affidavits  and  parol  evidence  not  a  part  of  the  record,  to 
vary  or  explain  the  same  will  not  be  considered.  Kirby  v.  Circuit 
Court,  10  S.  D.  38;  Master  v.  Everingston,  N.  D.  40,  N.  W^  733; 
4  Enc.  Plea,  .and  Prac.  333. 

McCOY,  J.  This  is  an  appeal  from  an  order  and  judgment  of 
the  circuit  court  refusing  to  grant  the  appellant  a  writ  of  certio- 
rari against  the  respondent,  as  state  engineer,  requiring  the  re- 
spondent to  certify  and  return  a  transcript  of  the  record  and 
proceedings  in  reference  to  the  application  of  Frank  E.  McMahon 
for  a  permit  and  license  to  construct  irrigation  works  and  appro- 
priate and  use  certain  waters  from  Spring  creek,  in  Pennington 
county,  on  the  ground  that  no  sufficient  cause  was  shown  why 
such  certiorari  should  issue.  Appellant  and  McMahon  were  both 
applicants  for  prior  water  right  under  the  irrigation  statute. 
Chapter  180,  Laws  1907.  Section  19  of  this  act  provides  that  any 
person  intending  to  acquire  a  right  to  use  water  subject  to  use  for 
irrigation  purposes  shall  before  commencing  any  construction  for 
such  purpose,  or  before  taking  the  same  from  any  constructed 
works,  make  an  application  to  the  state  engineer  for  a  permit  to 
appropriate   in    the   form   required   by    the    rules   and    regulations 
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established  by  him,  and  that  such  rules  and  regulations  shall,  in 
addition  to  providing  the  form  and  manner  of  preparing  and  pre- 
senting the  application,  require  the  applicant  to  state  the  amount 
of  water  and  period,  or  periods  of  annual  use  and  all  other  data 
necessary  for  the  proper  description  and  limitation  of  the  right 
applied  for,  together  with  such  information,  maps,  field  notes, 
plans,  and  specifications  as  may  be  necessary  to  show  the  method 
and  practicability  of  the  construction  and  the  ability  of  the  appli- 
cant to  complete  the  same;  and  all  such  maps,  field  notes,  plans, 
and  specifications  shall  be  made  from  actual  surveys  and  measure- 
ments, and  shall  be  filed  in  the  office  of  the  state  engineer  after 
the  approval  of  the  application.  Section  20  of  said  act  provides 
that  the  date  of  receipt  of  said  application  in  the  state  engineer's 
office  shall  be  indorsed  thereon  and  noted  in  his  records;  and,  if 
the  application  is  defective  as  to  form  or  unsatisfactory  as  to 
feasibility  or  safety  of  plan  or  as  to  showing  of  the  applicant  to 
carry  the  construction  to  completion,  it  shall  be  returned  with  a 
statement  of  the  corrections,  amendments,  or  changes  required 
within  30  days  after  its  receipt,  and  60  days  shall  be  allowed  for 
the  refiling  thereof,  and  if  refiled,  corrected  as  required,  within 
such  time,  the  application  shall,  upon  being  accepted,  take  priority 
as  of  date  of  its  original  filing  subject  to  the  compliance  with  the 
further  provisions  of  tjie  law  and  the  regulations  thereunder.  Sec- 
tion 21  of  said  act  provides  that  upon  the  filing  of  an  application 
which  complies  with  the  provisions  of  this  act  and  the  rules  and 
regulations  established  thereunder,  accompanied  with  the  proper 
fees,  the  state  engineer  shall  instruct  the  applicant  to  publish 
notice  thereof  in  a  form  prescribed  by  him  in  some  newspaper  of 
general  circulation  in  the  stream  system  once  a  week  for  four 
consecutive  weeks.  Such  notice  shall  give  all  essential  facts  as 
to  the  proposed  appropriation,  among  them  the  place  of  appropria- 
tion and  of  use,  amount  of  water,  the  purpose  for  which  it  is  to 
be  used,  name  and  address  of  the  applicant,  and  the  time  when 
the  application  will  be  taken  up  by  the  state  engineer  for  con- 
sideration. Proof  of  publication  as  required  shall  be  filed  with 
the  state  engineer  within  60  days  from  the  date  of  his  instructions 
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to  make  publication,  and,  in  case  of  failure  to  file  satisfactory 
proof  of  publication  in  accordance  with  the  rules  and  regulations 
applicable  thereto  within  the  time  required,  the  applicaticm  shall 
be  treated  as  an  original  application  filed  on  the  date  of  receipt  of 
proofs  of  publication  in  proper  form.  Under  these  provisions  of 
the  statute,  on  the  26th  day  of  August,  1908,  McMahon  made  and 
forwarded  a  defective  application,  without  accompanying  maps  or 
specifications,  to  the  state  engineer's  office  at  Pierre,  which  de- 
fective application  was  received  and  filed  on  August  27,  1908,  by 
the  state  engineer.  This  application  specified  the  name  and  post- 
office  address  of  the  applicant,  name  of  the  diversion  works,  the 
quantity  of  water  claimed,  the  source  of  supply,  the  point  of 
diversion,  the  time  of  the  annual  use  of  such  water,  the  purpose 
for  which  said  water  was  to  be  used,  the  particular  description  of 
the  lands  to  be  irrigated,  the  estimated  cost  of  the  completion  of 
such  works,  the  time  required  to  finish  such  work,  and  that  notice 
of  intention  to  appropriate  such  water  would  be  published  in  the 
Rapid  City  Daily  Journal.  On  the  29th  day  of  August,  1908,  thfe 
application  was  returned  to  McMahon  with  notice  as  to  corrections 
desired,  and  on  the  loth  day  of  September,  1908,  a  corrected  and 
completed  application  with  all  maps  and  specifications  was  filed  by 
McMahon  in  the  engineer's  office  and  the  application  approved 
September  i8th,  and  McMahon  instructed  to  make  publication  of 
notice,  and  the  17th  day  of  November,  1908,  was  fixed  by  the 
state  engineer  as  the  time  for  hearing  said  application.  It  ap- 
pears that  the  notice  of  McMahon's  application  was  duly  published 
in  the  Rapid  City  Daily  Journal  for  the  proper  length  of  time, 
and  that  on  the  17th  day  of  November  no  one  appeared  to  protest 
or  object  to  the  application  of  McMahon's  permit.  The  proof  of 
publication  made  by  McMahon  was  not  on  file  on  the  17th  day  of 
November,  1908,  and  was  not  filed  until  the  28th  day  of  Novem- 
ber, 1908.  Upon  the  filing  of  such  proof  of  publication,  the  re- 
spondent on  the  28th  day  of  November,  1908,  issued  to  McMahon 
a  permit  to  divert  water  from  said  Spring  creek  with  priority 
from  the  27th  day  of  August,  1908,  the  date  of  the  original  filing 
of  his  defective  application.     On  the  ist  day  of  September,  1908, 
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the  appellant,  Geiger,  made  application  and  claim  to  divert  water 
from  Spring  creek  for  the  purposes  of  irrigating  lands  adjoining 
the  lands  of  McMahon,  and  the  application  of  appellant  having 
been  approved  and  publication  of  notice  having  been  made  ac- 
cording to  law,  on  the  i8th  day  of  December,  1908,  a  permit  was 
issued  to  the  appellant  with  priority  from  the  ist  day  of  Septem- 
ber,  1908. 

The  appellant  seeks  to  review  by  certiorari  the  proceedings 
and  records  of  the  state  engineer's  office  in  relation  to  the  issuing 
of  the  permit  to  McMahon,  and  attacks  such  record  and  procedure 
in  two  particulars :  First,  the  appellant  claims  that  on  the  i8th  of 
September,  1908,  the  state  engineer  willfully,  unlawfully,  fraudu- 
lently, ,and  contrary  to  law  and  the  rules  and  regulations  in  force 
filed  the  completed  application  of  McMahon  in  the  office  of  the 
said  engineer  as  of  August  27,  1908,  in  order  to  give  said  ]\lc- 
Mahon  priority  over  appellant;  second,  appellant  contends  that, 
by  reason  of  the  proof  of  publication  not  having  been  received  or 
filed  in  the  engineer's  office  until  after  60  days  had  expired  from 
the  date  of  the  instructions  to  publish  notice,  the  state  engineer 
was  without  jurisdiction  to  issue  and  grant  to  McMahon  a  permit 
having  priority  from  August  27,  1908,  but  that  the  application  of 
McMahon,  after  failure  to  file  proof  within  60  days  after  instruc- 
tions to  publish,  should  have  been  treated  as  an  original  applica- 
tion, filed  on  the  28th  day  of  November,  1908. 

The  only  question  presented  for  determination  is  whether 
upon  the  facts  stated  certiorari  is  the  proper  remedy.  Whether 
the  state  engineer  acted  fraudulently  in  the  matter  of  filing  Mc- 
Mahon's  petition  cannot  be  tried  in  a  certiorari  proceeding;  the 
only  office  of  a  writ  of  certiorari  in  this  kind  of  a  case  being  to 
inquire  into  a  question  of  jurisdiction.  We  are  of  the  opinion  that 
the  order  and  judgment  of  the  trial  court  were  correct,  and  that 
no  sufficient  cause  was  shown  why  certiorari  should  issue.  It  will 
be  observed  that  by  the  provisions  of  section  15  of  this  irrigation 
statute  an  ordinary  suit  may  be  maintained  to  adjudicate  and  de- 
termine conflicting  water  rights  in  any  court  of  record  in  this 
state,  and  that  a  copy  of  the  complaint  in  such  action  shall  be 
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mailed  to  the  state  engineer.  It  occurs  to  us  that  such  a  suit 
would  be  an  adequate  and  more  appropriate  remedy  for  deter- 
mining the  questions  presented  by  the  record  in  this  case.  Mc- 
Mahon,  who  is  the  real  party  in  interest,  is  not  a  party  to  this 
certiorari  proceeding,  and  would  not  be  bound  by  any  judgment 
entered  herein.  In  any  procedure  brought  to  cancel  his  water 
right  McMahon  should  be  made  a  party.  Without  in  any  manner 
attempting  to  decide  whether  the  -state  engineer  committed  error 
in  granting  McMahon  a  water  right  with  priority  from  August  27, 
1908,  we  are  of  the  opinion  that  the  state  engineer  had  jurisdiction 
of  the  issuance  of  a  water  right  to  McMahon.  The  failure,  if 
such  was  the  case,  to  file  proof  of  publication  within  the  60  days 
provided  by  the  statute,  did  not  have  the  effect  to  oust  or  deprive 
the  engineer  of  jurisdiction,  but  only  affected  the  character  of  the 
permit  and  priority  of  the  water  right  to  be  acquired  thereunder, 
and  whether  the  engineer  was  in  error  in  issuing  the  permit  given 
to  McMahon,  the  engineer  having  jurisdiction,  cannot  be  reviewed 
on  certiorari.  We  are  therefore  of  the  opinion  that  the  state 
engineer  had  jurisdiction  of  the  issuance  of  a  water  permit  to 
McMahon,  and  that  the  appellant  had  plain  and  adequate  remedy 
in  the  premises  other  than  certiorari,  and  that  the  writ  was  prop- 
erly refused. 

The  order  and  judgment  appealed  from  are  affirmed. 


LYONS  V.  CHICAGO,  M.  &  ST.  P.  RY.   CO. 

In  an  action  for  Injuries  to  plaintiff  by  the  frightening  of  her 
team  from  the  eounding  of  the  whistle  of  defendant's  engine  while 
passing  near  a  highway,  whether  the  whistle  was  sounded  in  an 
unusual  and  unnecessary  manner,  and  whether  the  continued  sound- 
ing of  the  whistle  by  the  engineer  with  knowledge  communicated  to 
him  by  the  fireman  that  plairitilf's  horses  were  frightened  constituted 
negligence,  was  for  the  jury. 

Where,  in  such  case,  the  evidence  was  conflicting  as  to  whether 
two  private  crossings  which  the  train  was  approaching  were  points 
of  danger  rendering  it  necessary  or  prudent  for  the  engineer  to 
sound  the  whistle  before  entering  the  cut,  whether  the  engineer  in 
the  exercise  of  due  care  was  required  to  sound  the  whistle  at;  that 
point  was  for  the  jury. 
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Where  defendant's  engineer  approaching  certain  private  cross- 
ings began  sounding  the  whistle,  and  was  informed  by  his  fireman 
that  plaintiff's  team  on  an  adjoining  highway  was  frightened,  and 
notwithstanding  such  notice  continued  to  sound  the  whistle,  when 
he  could  have  proceeded  several  hundred  feet  with  safety  after 
the  whistle  had  been  first  sounded  before  sounding  it  again  for 
such  crossings,  he  was  negligent  in  not  doing  so. 

Though  a  locomotive  engineer  and  fireman  are  not  required  to 
keep  a  lookout  for  persons  traveling  on  a  highway  In  close  proximity 
to  the  railroad,  if  the  engineer  sees  that  a  team  is  frightened,  it  is 
his  duty  to  cease  whistling  until  the  peril  is  passed,  in  the  absence 
of  apparent  danger  to  his  train. 

In  an  action  against  a  railroad  company  for  injuries  to  plain- 
tifiC  caused  by  her  team  becoming  frightened  at  defendant's  locomo- 
tive as  it  passed  near  a  highway,  the  court  charged  at  defendant's 
request  that  unless  the  jury  found  from  the  evidence  that  the  engi- 
neer knew  of  plaintiff's  peril,  and  blew  the  whistle  with  Intent  to 
frighten  the  team  and  to  injure  or  annoy  her,  or  unless  he  blew 
the  whistle  heedlessly  or  recklessly  with  unnecessary  or  unusual 
noises  knowing  her  peril,  she  could  not  recover.  The  court  also 
charged  that,  if  there  was  any  negligence,  it  was  by  reason  of  using 
the  whistle  to  such  an  extent  as  to  cause  the  accident  after  defend- 
ant's servants  knew  of  plaintiff's  peril.  Held  that,  the  first  part  of  the 
instruction  being  unsustained  by  the  evidence,  the  Instructions  were 
not  objectionable  for  inconsistency. 

Evidence  that  the  whistling  of  defendant's  engine  by  wlilch 
plaintiff's  horses  were  frightened  "was  pretty  near  all  kinds,"  and 
that  the  engineer  gave  a  "long  whistle  and  a  few  toots  mixed  in 
with  it,"  was  sufficient  to  justify  a  finding  that  the  whistling  was 
unusual. 

Where  no   exeception  was  taken  to  the  charge  which  In   effect 
submitted  to  the  jury  the  discretion  of  finding  or  not  finding  on  a 
issue  of  fact,  the  court's  refusal  to  direct  the  jury  to  find  on  such 
particular  questions  was  not  reviewable  on  appeal. 
(Opinion  filed  October  12,   1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge.  , 

Action  by  Elizabeth  G.  Lyons  against  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company.  Judgment  for  plaintiiT,  and 
defendant  appeals.     Affirmed. 

/.  D,  Elliott  and  Clvarles  W,  Brown,  for  appellant. 

A  railroad  company  is  not  liable  for  injuries  caused  by  a 
team  taking  fright  at  the  ordinary  operation  of  a  train  upon  its 
road,  or  for  injuries  resulting  from  noises  necessarily  incident  to 
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the  operation  thereof.  Clinebell  v.  R.  R.  Co.,  no  N.  W.  347; 
Hendricks  v.  R.  R.  Co.,  93  N.  W.  141 ;  R.  R.  Co.  v.  Roberts,  91 
N.  W.  707;  Fares  v.  Ry.  Co.,  yy  Pac.  230;  Walters  v.  Railway 
Co.,  80  N.  W.  451 ;  Dewey  v.  Railway  Co.,  75  N.  W.  74;  Cahoon 
V.  R.  R.  Co.,  55  N.  W.  900;  Abbott  v.  Kalbus,  43  N.  W.  367; 
Lamb  v.  Old  Colony  R.  R.,  140  Mass.  79;  R.  R.  Co.  v.  Burkhart, 
34  Alt.  loio;  Doster  v.  R.  R.  Co.,  34  L.  A.  R.  481;  Everett  v. 
R.  R.  Co.,  Ill  N.  W.  281.  A  railway  company  is  not  required 
to  treat  a  private  crossing  as  a  public  one,  so  far  as  to  require 
the  use  of  statutory  signals  by  approaching  trains;  but  though 
no  statutory  duty  rests  on  a  railway  company  to  sound  the  whistle 
of  its  locomotive  on  approaching  a  private  crossing,  it  is  neverthe- 
less chargeable  with  the  common  law  duty  of  exercising  reason- 
able care.  Hartman  v.  Railroad  Co.,  no  N.  W.  10;  Swift  v. 
Railroad  Co.,  123  N.  Y.  645;  Owens  v.  Railroad  Co.,  41  Fed.  187; 
Schindler  v.  Railroad  Co.,  87  Mich.  400.  It  is  not  the  duty  of 
those  on  the  engine  to  be  on  the  lookout  for  travelers  on  the 
highway  who  may  be  endangered  by  the  noises  or  smoke  of  a 
passing  train.  Lamb  v..  Old  Colony  Railroad  Co.,  supra;  Fares 
V.  Railroad  Co.,  supra.  Where  all  reasonable  probabilities  from 
facts  unquestionably  established  by  the  evidence  are  on  one  side 
of  a  controversy,  the  testimony  of  an  interested  party  to  the  con- 
trary does  not  create  a  conflict  of  evidence  requiring  such  con- 
troversy to  be  submitted  to  and  determined  by  a  jury,  or,  if  sub- 
mitted, support  their  determination,  if  contrary  to  all  such  reason- 
able probabilities.  Flaherty  v.  Harrison,  74  N.  W.  360;  Badger 
V.  Cotton  Mills,  70  N.  W.  687 ;  Thompson  v.  P.  P.  Co.,  33  N.  W. 
856;  Payne  v.  Railway  Co.,  39  Iowa,  523. 

Chauncy  L.  Wood  and  Harrison  B.  Brown,  for  respondent. 

Where  there  is  a  conflict  in  the  evidence,  or  where  impartial 
jurors  may  draw  different  conclusions  therefrom,  the  case  must 
be  submitted  to  the  jury.  Roberts  v.  Ruh,  22  S.  D.  13,  114  N.  W. 
1097.  It  is  actionable  negligence  when  injury  results,  to  sound 
the  whistle  in  an  unusual  manner  and  at  points  where  it  is  not 
necessary  to  sound  the  same,  or  at  points  or  places  where  it  is 
proper  that  the  whistle  be  sounded  when  the  operators  know  or 
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should  know,  that  injury  will  or  is  likely  to  result.  Phelan  v. 
Granite  B.  Paving  Co.,  91  S.  W.  440;  Texas  &  P.  R.  Co.  v.  Ham- 
ilton, 66  S.  W.  797,  63  111.  151 ;  Gulf  C.  &  S.  F.  R.  Co.  v.  Box,  17 
S.  W.  375 ;  Bittle  v.  Camden  &  A.  R.  Co.,  28  Atlantic,  305 ;  Gulp 
V.  Atchison  &  N.  R.  Co.,  17  Kan.  475;  Indianapolis  Union  R. 
Co.  V.  Boettcher,  28  N.  E.  551;  Texas  &  N.  O.  R.  Co.  v.  Syfan, 
43  S.  W.  5SI. 

CORSON,  J.     This   is  an  appeal  by  the  defendant   from   a 
judgment  entered   in   favor  of  the  plaintiff,  and   from   the  order 
denying  a  new  trial.     The  action  was  instituted   by  the  plaintiff 
to  recover  damages  for  an  injury  alleged  to  have  been  sustained 
by  her  on  October  19,   1907,  while  she  was  going  westerly  in  a 
vehicle  from  her  home  in  Rapid  Valley  to  Rapid  City  upon  the 
public  highway   parallel   with   the   defendant's   railroad,   which    at 
the   point   where    the   accident   occurred    was    in    close    proximity 
thereto.     Tier  team  became  frightened  at  the  noise  made  by  the 
whistling  of  an   engine   drawing  a  cattle   train   going   east    from 
Rapid   City,  and  about  five  miles  therefrom,   in  the   forenoon  of 
that  day,  alleged  to  have  been  caused  by  reason  of  the  negligence 
of  the  defendant's  servants  and  employees.    The  negligence  alleged 
in  the  complaint  is  as  follows :  *'And  when  said  engine  had  come 
opposite  to  this  plaintiff  and  her  said  team  and  vehicle,  while  she 
was   driving   and   traveling   on  'said   highway,    and    at    the   place 
aforesaid,  and  opix)site  the  said  engine  aforesaid,  and  within  100 
feet  therefrom,  and  in  plain  view  of  the  agents,  servants,  and  em- 
ployees  of   defendant   in  charge   of   said   engine   and   train,   they 
seeing  and  knowing  of  the  near  proximity  of  this  plaintiff,  with 
her  said  companions  and  team,  and  knowing  of  the  near  proximity 
of  said  highway  to  said  railroad,  at  said  place,  the  agents,  serv- 
ants, and  employees  of  defendant  needlessly,  carelessly,  and  with 
gross  negligence  and  heedlessly  caused  the  steam  wliistle  of  said 
engine  to  be  suddenly  and  violently  blown,  with  useless,  unusual, 
startling,  and  terrifying  noises  and  screeches,  and  continued  the 
same   until    some    distance    beyond    the    plaintiff,    thereby    greatly 
frightening  the  said  team  of  this  plaintiff,  so  that  her  said  team 
became  unmanageable,  and  by  a  sudden  spring  to  the  northward 


Digitized  by 


Google 


1910.]  LYONS  V.  CHICAGO,  M.  ft  ST.  P.  RY.  CO.  337 

broke  the  tongue  of  said  vehicle,  and  then,  suddenly  dashing  for- 
ward, ran  away,  throwing  this  plaintiff  suddenly  and  violently  to 
the  ground  and  thereby  and  by  reason  thereof  plaintiff  received 
great  bodily  injury,  etc.  *  *  * "  The  defendant  for  answer 
admits  that  it  is  a  railway  corporation,  that  it  was  running  its 
train  at  the  time  and  place  mentioned,  and  that  the  highway  men- 
tioned in  the  complaint  was  located  as  stated,  but  denies  each  and 
every  other  allegation  of  the  complaint:  and  alleges  that  the 
defendant  and  its  servants  used  due  care  and  caution  in  and  about 
the  operation  of  the  engine  and  train  referred  to  in  the  complaint 
at  the  time  and  place  therein  mentioned,  and  that  said  injury,  if 
any  was  in  fact  received,  was  not  caused  by  any  negligence  or 
fault  on  the  part  of  the  defendant  or  its  servants,  but  was  caused 
by  the  negligence  and  want  of  ordinary  care  on  the  part  of  the 
plaintiff. 

It  is  disclosed  by  the  evidence  that  the  place  of  the  accident 
was  on  a  public  highway  parallel  to  a  cut  on  defendant's  road, 
known  as  "stony  cut,"  on  the  farm  of  one  Lewis.  About  35  rods 
wTst  of  the  'Stony  cut  is  a  public  highway  known  as  the  "Read 
crossing."  About  30  rods  easterly  of  the  public  crossing  is  a 
private  crossing  of  one  Lewis,  and  from  that  to  the  west  end  of 
the  stony  cut  is  a  distance  of  5  or  6  rods.  The  stony  cut  is  about 
20  rods  long  and  about  9  feet  6  inches  deep  in  the  middle  part, 
sloping  both  ways.  At  the  east  end  of  the  stony  cut  was  an 
uncompleted  private  crossing  with  gates  through  the  right  of  way 
fences,  and  about  20  rods  east  of  the 'east  end  of  the  cut  was  a 
private  crossing  known  as  the  Keliher  crossing,  with  gates 
through  the  right  of  way  fences,  and  the  defendant's  railway  was 
on  an  air  line  for  a  considerable  distance  before  it  reached  the 
public  crossing,  through  the  cut  and  for  a  considerable  distance 
after  passing  the  private  crossings.  From  the  public  highway  to 
and  beyond  the  private  crossings  the  public  road  ran  parallel  with 
the  railroad. 

The  train  consisted  of  an  engine,  caboose,  and  ten  cattle  cars, 
and  at  the  time  of  the  accident  the  train  was  in  the  cut,  and  the 
caboose  was  on  or  near  the  Lewis  private  crossing. 
Vol.  26  s.  D.  22 
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It  is  further  dkclosed  by  the  evidence  that  on  the  day  speci- 
fied the  plaintiff,  with  her  son,  a  lad  about  15  years  of  age,  and 
two  other  ladies,  were  traveling  along  this  highway  in  a  two- 
seated  open  carriage  drawn  by  a  span  of  horses,  and  that  the  son 
was  driving;  that  when  passing  along  the  highway,  just  over  the 
highest  point  in  the  ridge  through  which  the  cut  was  excavated, 
they  saw  the  train  approaching,  heard  the  whistle  for  the  public 
crossing,  and  the  train,  when  nearly  opposite  the  carriage  in  which 
the  plaintiff  was  seated,  again  whistled  and  continued  its  whistling 
through  the  cut  at  which  plaintiff's  horses  became  frightened  and 
caused  one  of  them  to  jump  and  rear,  resulting  in  the  breaking  of 
the  tongue  or  pole  of  the  carriage  and  throwing  the  plaintiff  to 
the  ground,  causing  her  quite  serious  injuries. 

It  was  undisputed  that  the  horses  were  gentle,  and  that  the 
lad  driving,  though  young,  was  a  competent  and  careful  driver, 
and  that  the  horses  were  frequently  driven  by  the  plaintiff  herself 
as  well  as  by  the  son,  and  were  not  ordinarily  frightened  by  a 
locomotive  engine  and  train  of  cars,  and  also  that  the  fireman 
noticed  that  the  team  was.  frightened  and  called  the  attention  of 
the  engineer  to  the  fact  at  that  time.  It  is  also  undisputed  that 
the  engine  and  train  was  in  proper  condition  and  properly  manned 
by  a  conductor,  engineer,  fireman,  and  two  brakemen. 

It  is  the  contention  of  the  plaintiff  that  there  was  no  neces- 
sity for  sounding  or  blowing  the  whistle  at  the  time  and  place  in 
question,  and  that  the  sounding  or  blowing  of  the  whistle  was 
done  in  a  negligent  and  unusual  manner.  The  appellant  contends, 
however,  that  the  sounding  of  the  whistle  in  approaching  the  cut 
and  within  the  same  was  proper,  as  the  train  was  approaching 
private  crossings  easterly  of  the  east  end  of  the  cut,  and  the  ap- 
proaches to  which  the  engineer  was  unable  to  fully  see  until  very 
close  to  the  crossings,  and  hence  these  private  crossings  were 
places  of  danger,  requiring  the  engineer  to  sound  the  whistle  in 
order  to  protect  the  train  and  the  passengers  and  freight  therein, 
and  also  as  a  protection  to  persons  or  live  stock  crossing  the 
track  at  the  private  crossings  before  mentioned.  There  was  -some 
conflict  in  the  evidence  as  to  the  custom  of  sounding  the  whistle 
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at  the  point  designated.  The  evidence  of  the  plaintiff  tended  to 
prove  that  the  whistle  was  sometimes  sounded  by  engineers  when 
passing  over  this  portion  of  the  road,  and  at  other  times  not 
sounded,  and  that  the  sounding  of  the  whistle  at  this  time  was  in 
an  unusual  manner,  and,  on  the  part  of  the  defendant,  that  Ihe 
engineer  in  charge  of  this  train  always  sounded  the  whistle  when 
going  over  this  portion  of  the  road  and  that  other  engineers  were 
accustomed,  also,  to  do  the  same,  and  that  the  whistle  was  not 
sounded  in  an  unusual  manner. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the  close 
of  all  the  evidence,  the  defendant  moved  for  the  direction  of  a 
verdict  in  favor  of  the  defendant  on  the  ground  that  the  plaintiff 
had  failed  to  show  any  negligence  on  the  part  of  the  defendant  in 
the  equipment  or-  running  of  its  train.  This  motion  was  denied. 
We  are  of  the  opinion  that  the  court  committed  no  error  in  deny- 
ing the  motion,  as  the  issue  as  to  whether  or  not  the  private  cross- 
ings easterly  of  the  cut  were  of  such  dangerous  character  as  to 
require  the  sounding  of  the  whistle,  and  as  to  whether  or  not  the 
whistle,  when  sounded,  was  so  done  in  an  unusual  and  unnecessary 
manner  as  to  constitute  negligence  on  the  part  of  the  defendant, 
and  also  as  to  whether  or  not  the  knowledge  of  the  fireman  that 
the  horses  were  frightened,  communicated  to  the  engineer,  and 
not  acted  upon  by  him,  constituted  negligence  on  the  part  of  the 
defendant,  were  proper  questions  for  the  jury,  and  could  not  prop- 
erly be  determined  by  the  court. 

It  is  insisted  by  the  plaintiff  that,  while  under  the  law  of 
this  state  it  was  the  duty  of  the  engineer  to  blow  the  whistle  or 
ring  the  bell  at  least  eighty  rods  before  crossing  a  public  highway 
and  continue  the  same  to  the  crossing,  no  duty  devolved  upon  the 
engineer  by  law  to  sound  the  whistle  when  approaching  private 
crossings.  The  appellant  insists,  however,  that,  while  the  law 
does  not  require  the  engineer  to  sound  the  whistle  on  approaching 
private  crossings,  yet,  in  order  to  comply  with  the  requirements 
of  the  common  law,  it  was  his  duty  to  use  due  care  and  caution  in 
running  the  train,  and  it  is  required  that  the  whistle  be  sounded 
before   reaching   such    crossings    for   the   protection   of   the   train. 
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passengers,  and  freight  therein,  and  also  the  protection  of  persons  . 
and  live  stock  that  may  be  passing  over  said  private  crossings. 
The  plaintiff  testified  that  the  whistle  was  blown  when  the  train 
was  just  opposite  her  carriage,  and  that  just  before  she  was 
thrown  from  the  carriage  she  noticed  a  person  looking  out  of  the 
cab  window  of  the  engine,  and  Mr.  Ricks,  the  engineer  of  the  de- 
fendant, testified:  "The  fireman  spoke  something  about  some  team 
being  scared  at  the  time,  but  I  did  not  see  it." 

The  court,  at  the  request  of  the  defendant,  gave  its  second 
instruction,  which  is  as  follows:  "The  court  further  instructs  the 
jury  that  it  is  not  the  duty  of  the  engineer  or  fireman  in  charge 
of  an  engine  of  a  railroad  company  to  be  on  the  lookout  for 
travelers  on  a  highway  who  may  be  endangered  by  the  noises  or 
smoke  of  a  passing  train  and  in  this  case  your  verdict  must  be  in 
favor  of  the  defendant  and  against  the  plaintiff,  unless  you  find 
from  the  evidence  that  the  engineer  of  the  engine  in  question 
knew  of  the  peril  in  which  the  plaintiflF  was  placed,  and  blew  the 
whistle  with  intent  to  frighten  the  plaintiff's  team,  or  to  injure  or 
annoy  her,  or  blew  the  said  whistle  heedlessly  or  recklessly,  with 
unnecessary  and  unusual  noises,  knowing  her  peril."  The  court 
also  gave  to  the  jury  the  fourth  instruction  requested  by  the 
defendant,  which,  after  stating  the  law  requiring  that  a  bell  or 
whistle  shall  be  placed  on  a  locomotive  engine,  and  shall  be  rung 
or  whistled  at  a  distance  of  at  least  80  rods  from  the  place  where 
the  said  railroad  shall  cross  another  road  or  street,  and  shall  be 
kept  ringing  or  whistling  until  it  shall  have  crossed  said  road  or 
street,  concludes  as  follows:  "And  I  further  instruct  you,  in  this 
connection,  that,  after  the  engine  had  crossed  said  public  highway, 
it  was  the  right  and  duty  of  the  engineer  to  again  sound  the  said 
whistle  before  entering  the  cut  mentioned  in  the  evidence,  if  you 
find  from  the  evidence  that  the  said  cut  and  the  two  private  cross- 
ings to  the  east  thereof  were  points  of  danger,  rendering  it  neces- 
sary or  prudent  for  the  engineer  to  sound  the  whistle  before 
entering  the  said  cut  for  the  safety  of  said  train  and  its  occupants, 
or  for  the  safety  of  persons  that  might  be  using  said  private 
crossing."     The  court  of  its  own  motion  instructed   the  jury  as 
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follows :  "You  are  further  instructed  *  *  *  that  if  you  believe 
from  the  testimony  in  this  case  that  beyond  the  cut  where  the 
whistle  is  alleged  to  have  commenced  blowing  there  was  a  private 
crossing,  and  that  the  view  from  the  engine  was  obstructed  by  the 
cut  so  that  stock  or  persons  approaching  the  private  crossing  could 
not  be  seen,  it  was  entirely  proper,  and  in  accordance  with  good 
railroading,  for  the  engineer  to  blow  his  whistle  at  this  point,  and, 
if  the  accident  occurred  by  reason  of  the  team  becoming  fright- 
ened and  running  away  because  of  the  blowing  of  the  whistle  in 
the  ordinary  and  usual  manner,  then  the  plaintiff  cannot  recover, 
unless  you  further  believe  from  the  testimony  that  the  person  in 
charge  of  the  said  engine  saw  and  knew  that  the  plaintiff's  team 
was  becoming  frightened  at  said  whistling,  and  by  the  exercise  of 
ordinary  care  could  have  stopped  the  whistling  in  time  to  have 
prevented  the  injury.  That  is  the  point  in  this  case,  gentlemen 
of  the  jury,  you  have  got  to  pass  on.  The  mere  whistling  of  the 
engine  at  this  point  was  not  negligence  on  the  part  of  the  defend- 
ant. If  there  was  any  negligence,  it  was  by  reason  of  the  using 
of  the  whistle  to  such  an  extent  as  to  cause  this  accident  after 
they  knew  the  peril  the  plaintiff  was  in."  It  will  be  observed  that 
by  the  fourth  instruction  requested  by  the  defendant  and  given  to 
the  jury  by  the  court  the  defendant,  in  effect,  concedes  that*  the 
jury  had  a  right  to  determine  whether  or  not  the  "said  cut  and 
the  two  private  crossings  to  the  east  thereof  were  points  of  danger 
rendering  it  necessary  or  prudent  for  the  engineer  to  sound  the 
whistle  before  entering  the  said  cut."  Upon  this  question  there 
was  a  conflict  in  the  evidence,  and,  there  being  such  conflict,  it 
was  for  the  jury  to  determine  therefrom  wdiether  or  not  the  cut 
and  the  two  private  crossings  constituted  such  places  of  danger  as 
required  the  sounding  of  the  whistle  at  the  point  where  the  same 
was  sounded  about  opposite  the  plaintiff  as  she  passed  the  train 
on  the  highway.  Assuming  that  the  jury,  therefore,  after  a  full 
consideration  of  the  evidence,  were  of  the  opinion  that  the  cut  and 
the  two  private  crossings  easterly  thereof  were  not  such  places 
of  danger  as  required  the  sounding  of  the  whistle  continuously,  in 
the  cut,  then  clearly  the  defendant  was  guilty  of  negligence  by  its 
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agents  and  servants  so  continuously  sounding  the  whistle  in  the 
cut  after  the  engineer  had  notice  of  the  plaintiff's  peril.  While  it 
is  true  that  the  engineer  testified  on  the  part  of  the  defendant  that 
the  cut  and  crossings  to  the  easterly  of  the  same  were  points  of 
danger,  this  statement  was  not  conclusive  upon  the  plaintiff  as  all 
the  facts  relative  to  the  location  of  these  crossings  were  before 
the  jury,  and  it  was  'therefore  their  province  to  determine  from 
such  facts  whether  or  not  it  was  necessary  for  the  engineer  to 
continuously  sound  the  whistle  while  passing  through  the  cut  and 
before  reaching  these  private  crossings,  notwithstanding  the  posi- 
tive statement  of  the  engineer.  But  in  the  view  we  take  of  the 
case  we  are  inclined  to  the  opinion  that  the  engineer  was  clearly 
guilty  of  negligence  in  failing  to  cease  sounding  the  whistle  after 
he  was  notified  by  the  fireman  that  the  team  was  frightened,  as 
the  evidence  shows  he  could  have  proceeded  a  few  hundred  feet 
after  the  whistle  had  been  sounded  before  again  sounding  the 
same,  as  it  appears  from  the  evidence  that  the  private  crossing, 
completed  and  in  use,  was  several  hundred  feet  easterly  of  the  east 
end  of  the  cut,  and  with  safety  to  the  train  and  safety  to  persons 
or  live  stock  crossing  the  track  at  the  private  crossings,  and  under 
such  circumstances  we  are  of  the  opinion  it  was  the  duty  of  the 
engineer  to  have  done  so.  While  it  is  a  well-established  rule  that 
the  engineer  and  fireman  are  not  required  to  keep  a  lookout  for 
persons  traveling  upon  a  highway  in  close  proximity  to  the  rail- 
road, yet,  when  the  engineer  sees  that  a  team  is  frightened,  it  is 
his  duty  to  cease  the  whistling  until  the  peril  is  passed,  in  the 
absence  of  apparent  danger  to  his  train,  and  this  seems  to  be  the 
view  sustained  by  the  authorities. 

In  33  Cyc.  1145,  the  law  in  regard  to  injuries  to  persons  on 
highways  is  stated  as  follows:  "Where  the  railroad  is  situated 
upon  or  along  a  public  street  or  highway,  the  public  has  the 
right  to  use  the  street  a-s  well  as  the  railroad  company,  and  the 
rights  of  each  therein  must  be  exercised  with  due  regard  to  the 
rights  of  the  other.  A  person  upon  such  a  street  or  highway  is 
not  a  trespasser  or  mere  licensee ;  and  it  is  the  duty  of  the  railroad 
company  in  such  a  case  to  exercise  reasonable  care  and  diligence. 
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*     *     *     and  to  otherwise  exercise  ordinary  care  and  prudence 
to  prevent  injuring  such  a  traveler.     *     *     *     This  duty  on  the 
part  of  the  railroad  company  to  prevent  injuring  persons  on  adja- 
cent highways  or  premises  ordinarily  arises  only  after  it  has  be- 
come aware  of  the  person's  presence  and  peril.     *     *     *     A  rail- 
road company  is  not  liable  therefore  for  injuries  caused  by  horses 
upon  a  street,  highway,  or  other  premises  near  a  railroad  track 
becoming  frightened  at  the  ordinary  appearance  and  movements 
of  a  train  or  cars  under  prudent  and  careful  management.    But  it 
is  liable  where  the  fright  and  consequent  injury  is  caused  by  some 
negligent  or  unnecessary  act  or  omission  on  the  part  of  the  com- 
pany, as  where  it  fails  to  use  all  reasonable  means  at  hand,  such 
as  abating  noise,  or  stopping  engines,  if  practicable  to  do  so,  which 
a  man  of  ordinary  prudence  would  use  to  allay  the  fright  of  the 
animal  after  seeing  it  and  knowing  or  having  reason  to  believe 
that  it  would  become  frightened  or  unmanageable  and  cause  the 
injury.    *    *    *  "    The  learned  author  of  the  article  cites  a  large 
nimiber  of  cases  from  the  different  states  in  support  of  his  propo- 
sitions, among  which  is  the  late  case  of  Alabama  Great  Southern 
R.  Co.  v.  Fulton,   144  Ala.  332,  39  South.  282,  from  which  we 
quote  the  following:  **The  plaintiff,  of  course,  had  a  right  to  be 
where  he  was  and  as  he  was  when  he  was  injured  in  consequence 
of  his  mule  becoming  frightened  by  the  defendant's  train.    *    *    * 
Therefore   defendant's   trainmen   were  under  no  duty  to  keep  a 
lookout  for  him,  but  their  duties  in  respect  to  him  arose  only  after 
they  became  aware  of  his  presence  and  peril..    If,  after  becoming 
aware  that  his  mule  was  becoming'  frightened  by  the  engine,  or 
the  noises  being  made  by  the  operation  of  the  engine,  they  failed 
to  use  every  means  at  hand  which  a  man  of  ordinary  care  and 
prudence  would  have  had  recourse  to  to  allay  the  fright  of  the 
animal,  such  as  abating  the  noises,  stopping  the  engine,  that  being 
practical,  etc.,  and  injury  resulted  from  such  failure  to  the  plain- 
tiff, defendant  would  be  liable  in  damages  in  this  action.    Glass  v. 
Memphis  &  Charleston  R.  R.  Co.,  94  Ala.  581    [10  South.  215]; 
Ala.  Great  Southern  R.  R.  Co.  v.  Linn,  103  Ala.  139  [15  South. 
508]  ;  23  Am.  &  Eng.  Ency.  Law,  pp.  744,  745."     In  23  Am.  & 
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Eng.  Ency.  of  Law,  p.  744,  the  law  applicable  to  this  class  of 
cases  is  thus  stated:  "Although  there  is  no  obligation  upon  those 
in  charge  of  a  train  to  keep  a  lookout  on  adjacent  premises  or 
streets  to  observe  the  effect  of  the  movement  or  noise  of  the 
train  upon  teams,  yet,  if  the  engineer  sees  that  a  team  has  been 
frightened  and  that  an  accident  is  imminent,  it  is  his  duty  to  cease 
the  noise,  and,  if  necessary,  to  stop  the  train,  and  a  failure  to  do 
so  constitutes  negligence."  See  note  to  the  case  of  Everett  v. 
Great  Northern  Railway  Co.,  10  Am.  &  Eng.  Ann.  *Cas.  294,  and 
also  note  to  the  case  of  Johnson  v.  Southern  Pacific  Railroad  Co., 
3  Am.  &  Eng.  Ann.  Cas.  358,  and  cases  cited. 

The  statement  of  the  engineer  that  he  did  not  see  the  peril  in 
which  the  plaintiff  was  placed  is  not  sufficient  to  exonerate  the 
company  where  he.  is  informed  by  his  fireman  that  persons  are  in 
peril  on  the  highway  in  close  proximity  to  the  track,  whose  ani- 
mals are  frightened  by  the  sounding  of  the  whistle.  Both  the  law 
and  a  regard  for  the  safety  of  the  persons  so  in  peril  require  the 
engineer  to  cease  blowing  his  w^histle  for  a  time  that  injury  to 
the  party  passing  upon  the  highway  may  be  prevented.  This 
seems  to  have  been  the  view  of  the  trial  court,  as  he  instructed 
the  jury :  "If  there  was  any  negligence,  it  was  by  reason  of  the 
using  of  the  whistle  to  such  an  extent  as  to  cause  this  accident 
after  they  knew  the  peril  the  plaintiff  was  in."  And,  assuming 
that  it  was  not  negligence  for  the  engineer  to  sound  the  whistle 
at  the  time  he  first  did  so  in  the  cut,  we  are  of  the  opinion,  as 
before  stated,  in  not  ceasing  to  sound  the  same,  after  being 
notified  by  the  fireman  that  the  team  was  frightened,  he  was 
guilty  of  such  negligence  as  rendered  the  defendant  liable,  if  the 
jury  found,  as  they  evidently  might  have  done,  that  the  continuing 
of  such  whistling  was  the  proximate  cause  of  the  injury. 

It  is  contended  by  the  appellant  that  there  is  a  conflict  be- 
tween the  instructions  of  the  court  of  its  own  motion  and  in- 
struction No.  2  given  by  the  court  at  the  request  of  the  defendant, 
and  also  instruction  No.  4,  requested  by  defendant.  It  is  also  con- 
tended by  the  appellant  that  the  verdict  of  the  jury  is  contrary 
to  instruction  No.  2  given  at  the  request  of  the  defendant,  and 
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also  No.  4.  The  contention  of  the  appellant  that  there  is  a  con- 
flict between  the  charge  of  the  court  given  on  its  own  motion  and 
the  instructions  given  by  the  court  at  the  request  of  the  defendant 
is  in  our  opinion  not  tenable.  That  portion  of  instruction  No.  2, 
requested  by  the  defendant  and  given  by  the  court,  that*  **unless 
you  find  from  the  evidence  that  the  engineer  of  the  engine  in 
question  knew  of  the  peril  in  which  the  plaintiff  was  placed,  and 
blew  the  whistle  with  intent  to  frighten  the  plaintiff's  team,  or  to 
injure  her  or  annoy  her,"  was  entirely  inapplicable  to  this  case, 
as  there  was  no  evidence  tending  to  prove  that  the  engineer  blew 
the  whistle  with  intent  to  frighten  plaintiff's  team  or  to  injure  or 
annoy  her.  The  latter  part  of  the  instruction,  as  follows:  "Or 
blew  the  said  whistle  heedlessly  or  recklessly,  with  unnecessary 
and  unusual  noises,  knowing  her  peril" — fairly  construed,  is  not 
inconsistent  with  the  instruction  of  the  court  given  on  its  own 
motion,  which  is  as  follows:  "If  there  was  any  negligence,  it  was 
by  reason  of  the  using  of  the  whistle  to  such  an  extent  as  to  cause 
this  accident  after  they  knew  the  peril  the  plaintiff  was  in."  The 
prominent  idea  conveyed  by  both  instructions  is  that,  if  the 
engineer  unnecessarily  continued  the  blowing  of  the  whistle  after 
being  informed  of  the  peril  of  the  plaintiff,  he  was  guilty  of  negli- 
gence. Assuming,  however,  that  the  instruction  given  at  the  re- 
quest of  the  defendant  stated  the  law  correctly,  there  was  some 
evidence  tending  to  prove  that  the  blowing  of  the  whistle  was 
'lone  in  an  unusual  manner,  as  one  witnes-s  describing  the  whis- 
iling  testified  that  "it  was  pretty  near  all  kinds,  I  guess,"  and  on 
oross-examination  he  testified,  in  answer  to  the  following  question : 
"Q.  Now,  state  whether  or  not  from  the  time  you  first  heard  the 
whistle  starting  to  blow  at  what  you  call  the  west  end  of  the  cut 
until  it  passed  you  it  was  continually  whistling?  A.  Well,  yes; 
kind  of  a  long  whistle,  and  a  few  toots  mixed  in  with  it,  is  the 
way  I  would  express  it."  If  the  jury  believed  the  evidence  of  the 
witness  for  the  plaintiff  that  the  whistling  "was  pretty  near  all 
kinds,"  and  that  it  was  not  the  usual  whistle  given  at  highway 
crossings,  then  they  might  properly  have  found  that  the  engineer 
blew  the  said  whistle  heedlessly  and  recklessly  with  unnecessary 
and  unusual  noises,  knowing  the  plaintiff's  peril. 
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We  are  of  the  opinion,  therefore,  that  there  was  no  material 
conflict  between  the  charge  of  the  court  of  its  own  motion  and  the 
instructions  given  at  the  request  of  the  plaintiff  before  referred 
to.  And  we  are  also  of  the  opinion  that  the  verdict  of  the  jury 
is  not  in  conflict  with  the  instructions  and  charge  of  the  court. 
Under  these  instructions  and  charge,  it  was  competent  for  the  jury 
to  find  from  all  the  evidence  that  the  crossings  easterly  of  the  cut 
were  not  points  of  danger  requiring  the  sounding  of  the  whistle 
at  the  point  where  it  was  sounded  in  the  cut  and  continuing  the 
same  after  the  engineer  was  notified  of  the  peril  of  the  plaintiff. 
Clearly,  therefore,  the  verdict  of  the  jury  was  justified  on  the 
ground  that  the  cut  and  the  Keliher  crossing  were  not,  under  the 
circumstances,  points  of  danger  requiring  the  whistling  in  the  cut; 
and  the  verdict  of  the  jury  was  clearly  justified  also  on  the  ground 
that  the  engineer  was  guilty  of  negligence  in  not  ceasing  to  blow 
the  whistle  for  a  time  after  he  was  notified  of  the  plaintiff's  peril. 

It  is  further  contended  by  the  defendant  that  the  court  erred 
and  abused  its  discretion  in  refusing  to  direct  the  jury  to  find  upon 
the  particular  questions  of  fact  requested  by  the  defendant,  but 
as  no  exception  was  taken  to  the  charge  of  the  court  to  the  jury, 
in  effect  leaving  to  the  jury  the  discretion  of  finding  or  not  finding 
upon  the  particular  questions  submitted  by  the  defendant,  that 
part  of  the  charge  is  not  subject  to  review  by  this  court.  We 
wish  it  distinctly  understood  that  in  making  this  decision  we 
express  no  opinion  as  to  the  duty  of  the  engineer  in  sounding  the 
whistle  continuously  for  the  80  rods  before  reaching  a*  public 
crossing,  and  as  to  whether  or  not,  under  the  provisions  of  our 
Code,  he  would  be  justified  to  cease  whistling  at  any  point  within 
the  80  rods,  as  that  question  is  not  now  before  us. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court,  and  order  denying  a  new  trial  are  affirmed. 


FERGUSON  et  al.  v.  NORTHERN  ASSUR.  CO.  OF 

.       LONDON  et  al. 

On  a  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  and  judgment,  the  evidence  must  be  construed  most 
favorably  to  the  successful  party. 
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An  insurance  agent  directed  by  a  fire  policy  holder  to  renew 
the  insurance  was  not  insured's  agent,  as  affecting  the  liability  ot 
another  company  in  which  a  policy  was  written,  but  canceled  by 
such  agent  on  the  company's  order. 

An  insurance  agent  directed  to  renew  insurance  had  no  right 
to  select  another  company. 

Insurance  contracts  are  governed  by  the  same  legal  principles 
that  apply  to  other  contracts. 

A  fire  policy  in  one  company  prepared  through  an  insurance 
agent  authorized  to  renew  a  policy  in  another  company  which  was 
not  accepted  by  insured  nor  by  their  authorized  agent  is  unenforce- 
able. 

(Opinion   filed    October    26,    1910.) 

Appeal  from  Circuit  Court,  Fall  River  County.  Hon.  L^vi 
McGee,  Judge. 

Action  by  Will  O.  Ferguson  and  another  against  Northern 
Assurance  Company  of  London  and  another.  From  a  judgment 
for  plaintiffs  and  from  an"  order  denying  a  new  trial,  that  com- 
pany appeals.    Reversed. 

Martin  &  Mason,  for  appellant.  S.  B.  Wilson  and  G,  M. 
Cleveland,  for  respondents. 

WHITING,  P.  J.  This  was  an  action  brought  to  recovei 
$2,ooo  from  the  defendant  insurance  companies,  it  being  claimed 
that  they  were  jointly  liable  for  same,  owing  to  the  destruction  oi 
property  of  plaintiffs  upon  which  plaintiffs  claimed  they  had  in- 
surance in  such  companies.  Upon  the  trial,  when  plaintiffs  rested 
their  case,  the  defendant  German  Alliance  Insurance  Company 
moved  for  the  dismissal  of  the  action  as  against  it,  which  motion 
was  granted,  and  the  Northern  Assurance  Company  excepted  to 
isuch  ruling.  The  Northern  Assurance  Company  then  moved  for 
direction  of  verdict,  and  the  same  was  denied.  This  defendant 
renewed  such  motion  at  the  close  of  the  evidence,  and  it  was 
again  denied,  and  a  judgment  having  been  recovered  by  the  plain- 
tiffs, and  the  court  having  overruled  a  motion  for  new  trial,  the 
Northern  Assurance  Company  has  appealed  to  this  court  from 
such  judgment  and  order  denying  new  trial. 

The  appellant  having  questioned  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  and  judgment,  it  becomes  necessary 
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for  us  to  construe  such  evidence  in  the  light  most  favorable  to 
the  respondents.  Following  such  rule,  the  following  facts  would 
appear  to  have  sufficient  evidence  for  their  support:  On  October 
12,  1906,  one  Flannigan,  as  the  local  agent  for  appellant  at  Hot 
Springs,  S.  D.,  wrote  a  policy  in  the  appellant  company  for  $2,000 
upon  the  property  described  in  the  complaint,  which  said  policy 
was  procured  for  the  plaintiffs  by  their  father.     On  October  15, 

1906,  said  company  by  wire  ordered  this  policy  canceled,  and  the 
same  was  canceled  and  sent  to  the  company.  The  company  at 
that  time  instructed  its  said  agent  not  to  issue  any  future  policies 
on  this  property,  and  on  June  6,  1907,  the  company,  through  its 
special  agent,  gave  Flannigan  written  instructions  not  to  insure 
this  risk.  As  soon  as  the  policy  was  canceled  as  above  mentioned, 
and  on  October  16,  1906,  Flannigan  issued  to  the  plaintiffs  a 
policy  in  the  defendant  German  Alliance  Insurance  Company, 
which  policy  covered  this  property  and  remained  in  force  until 
October  16,  1907.  On  October  12,  1907,  one  of  the  plaintiffs  had 
a  conversation  with  Flannigan,  in  which  Flannigan  desired  to  re- 
new such  insurance,  and,  after  some  conversation,  it  was  finally 
agreed  that  Flannigan  should  renew  the  same,  and  said  plaintiff 
advised  him  that  he  was  going  to  be  out  of  town  for  a  few  days,, 
but  for  him,  Flannigan,  to  be  sure  and  not  let  the  insurance  ex- 
pire. Plaintiff  offered  to  pay  him  at  that  time,  but  the  agent  said 
it  would  be  all  right  until  he  returned.     At  this  time,  October  12, 

1907,  Flannigan  was  the  agent  of  at  least  three  insurance  com- 
panies, namely,  the  two  defendants,  and  the  Sun  Insurance  Com- 
pany. Plaintiffs  knew  that  they  were  carrying  a  policy  in  one  of 
the  companies  which  Flannigan  represented,  and  knew  that  he- 
represented  several  companies,  but  they  did  not  know  the  name  of 
the  company  with  which  they  were  then  carrying  a  policy  or  the 
other  companies  for  which  Flannigan  was  agent.  In  the  con- 
versation had  between  the  one  plaintiff  and  Flannigan  in  relation 
to  renewal  of  insurance,  there  was  nothing  said  as  to  what  com- 
pany was  to  take  this  insurance,  nor  as  to  the  amount  of  the 
premium.  Flannigan  on  October  14,  1907,  wrote  up  a  policy  of 
$2,000  on  the  property  in  question,  placing  such  policy  with   Uir 
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appellant  company.  The  risk,  by  its  terms,  was  to  commence  at 
noon  on  October  17,  1907,  and  to  run  one  year.  Flannigan  re- 
tained the  policy  in  his  office,  and  sent  in  a  daily  report,  and  upon 
the  morning  of  October  17,  1907,  he  received  a  telegram  from 
the  appellant,  dated  October  16,  ordering  the  cancellation  of  such 
policy.  In  accordance  with  such  telegram,  Flannigan  canceled 
such  policy  before  noon  on  October  17,  1907.  He  marked  the 
policy,  "Canceled  by  order  of  company,  10-17-07,"  placed  it  in  an 
envelope,  and  mailed  it  to  appellant,  said  policy  never  having  been 
in  the  possession  of  either  plaintiff.  Plaintiffs  received  no  notice 
that  this  policy  had  been  written  until  long  after  the  fire,  which 
fire  occurred  on  October  25,  1907,  and  which  fire  destroyed  the 
property  described  in  said  policy.  After  the  fire,  and  on  Novem- 
ber 5,  1907,  plaintiffs  made  out  proof  of  loss,  and  sent  same  to 
German  Alliance  Insurance  Company,  which  proof  of  loss  con- 
tained the  following:  "By  your  policy  No.  559  expiring  the  i6th 
day  of  October,  1907,  *  *  *  ^„j  which  said  policy  was  or- 
dered to  be  re-written  by  the  undersigned  insured  on  the  12th  day 
of  October,  1907,  which  said  order  was  made  to  your  agent  G.  B,. 
Flannigan  at  Hot  Springs,  South  Dakota,  on  the  12th  day  of 
October,  1907."  It  was  not  until  January  30,  1908,  that  plaintiffs 
first  sent  proof  of  loss  to  the  appellant  company..  In  their  com- 
plaint, plaintiffs  alleged  a  contract  with  the  German  Alliance  In- 
surance Company  on  October  12,  1907,  through  their  agent, 
whereby  such  agent  agreed  to  renew  the  policy  dated  (October  16, 
1907,  and  further  alleged  that  said  agent,  instead  of  complying 
with  said  contract  or  agreement,  executed  the  policy  in  appellant 
company  in  place  thereof,  and  plaintiffs  prayed  a  joint  judgment 
in  the  sum  of  $2,000. 

The  question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  is  fairly  raised  by  the  assignments  of  error,  and  is  the 
only  question  we  deem  necessary  for  our  consideration,  thus 
leaving  as  the  sole  matter  to  be  determined  the  liability  of  appel- 
lant under  the  facts  proven. 

It  is  the  claim  of  the  respondents  that  by  the  conversation  of 
October   12,   1907,  the  respondents  made  Flannigan   their  special 
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agent  to  renew  their  insurance  in  one  of  his  companies  and  to 
retain  such  policy  until  the  plaintiff,  who  ordered  the  insurance, 
returned  to  the  city.  In  this  respondents  are  clearly  in  error. 
Flannigan  was  in  no  sense  the  agent  of  respondents  for  any  pur- 
pose whatsoever.  This  is  not  a  case  where  an  insurance  agent 
representing  several  companies  was  directed  to  write  insurance  in 
one  of  his  companies,  such  company  to  be  selected  by  him.  He 
was  directed  to  renew  insurance  then  in  force.  It  mattered  not 
that  respondent,  when  talking  to  him,  was  ignorant  of  what  com- 
pany had  written  such  policy,  respondent  was  dealing  with  him 
as  the  agent  only  of  the  company  which  then  held  the  risk,  and  in 
no  sense  as  the  agent  of  any  other  company  or  companies,  and 
Flannigan  had  no  more  authority  to  select  any  other  company 
than  if  respondent  had  specifically  named' the  German  Alliance  In- 
surance Company  in  directing  the  renewal  of  the  insurance.  Flan- 
nigan knew  what  company  was  carrying  this  insurance  even  if 
respondents  did  not.  Suppose  the  property  had  not  burned,  and, 
after  some  time  had  elapsed,  the  agent  had  called  upon  respond- 
ents to  pay  the  premium  named  in  policy,  upon  what  possible 
theory  could  respondents  be  held  liable?  Suppose  that,  after 
Flannigan 'had  returned  appellant's  policy  to  it,  he  had,  on  Octo- 
ber 17,  1907,  issued  a  policy  in  the  German  Alliance  Insurance 
Company,  could  there  be  any  question  of  its  validity?  Certainly 
not.  Respondents  could  not  have  denied  liability  for  premium  on 
•such  policy.  Yet  under  respondents'  theory  of  special  agency,  as 
soon  as  Flannigan  wrote  the  policy  in  appellant  company,  it  be- 
came a  valid  contract  and  remained  in  full  force,  thus  terminating 
any  power  in  Flannigan  to  bind  respondents  for  premium  for  an- 
other policy.  The  same  fundamental  rules  and  principles  underlie 
the  laws  relating  to  insurance  contracts  as  to  other  contracts.  If 
A.  were  an  agent  for  several  periodicals  and  B.  was  a  subscriber 
for  *'Munsey,"  and  A.  should  come  to  him  asking  him  to  renew  his 
subscription  and  B.  should  direct  A.  not  to  let  his  subscription 
expire,  could  it  be  held  for  one  moment  that  A.  would  have  any 
authority  to  select  another  magazine  for  B.,  even  if  the  terms  for 
it  were  the  same  as  for  the  ''Munsey?"     Certainly  not.    And  if  A. 
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should  have  the  right  to  sign  contracts  for  subscriptions  for  the 
various  companies,  and  should  sign  one  to  B.  for  such  other  maga- 
zine and  lay  the  same  in  his  desk,  would  the  same  ever  have  any 
validity  until  in  some  manner  accepted  by  B.  ?  And  if,  before  it 
was  accepted  by  B.,  the  company  canceled  such  order,  could  B. 
recover  of  such  company  in  a  suit  based  upon  such  order?  Cer- 
tainly not.  Flannigan  was  not  instructed  to  retain  such  policy  as 
he  should  issue.  There  is  not  a  word  of  testimony  to  support 
such  a  contention.  While  the  German  Alliance  Insurance  Com- 
pany might  have  been  bound,  if  the  agent  had  written  the  insur- 
ance in  their  company,  even  though  such  agent  had  retained 
possession  of  the  policy,  this  would  have  been  owing  to  the  com- 
plete oral  agreement  entered  into  with  such  company  through  its 
agent.  Nothing,  however,  but  acceptance  by  respondents  of  the 
policy  issued  by  appellant  could  give  it  validity,  which  acceptance 
must  be  by  one  of  the  respondents  or  some  one  duly  authorized. 
Respondents  are  not  in  any  position  to  complain  of  appellant. 
They  saw  fit  to  trust  the  agent  of  the  German  Alliance  Insurance 
Company  to  write  the  insurance  offered,  and,  if  the  agreement 
entered  into  with  him  was  not  sufficient  upon  which  to  recover 
of  the  company  they  were  dealing  with,  they  should  place  the 
cause  of  their  loss,  where  it  belongs,  to  faith  wrongfully  placed  in 
Flannigan  as  agent  of  such  insurance  company. 

For  cases  illustrating  the  principles  underlying  this  cause,  see 
Davis  Lumber  Co.  v.  Scottish  Union  &  National  Ins.  Co.,  94  Wis. 
472,  69  N.  W.  156;  Sheldon  v.  Heckla  Fire  Ins.  Co.,  65  Wis.  436, 
27  N.  W.  316;  16  Ency.  Law,  855;  19  Cyc.  603;  Hartford  Fire 
Ins.  Co.  V.  Whitman,  75  Ohio  St.  312,  79  N.  E.  459.  In  this  last 
case  it  was  said,  citing  Elliott  on  Ins.  31 :  "In  the  absence  of  an 
oral  agreement  for  insurance  prior  to  the  policy,  if  a  policy  has 
been  duly  executed,  but  has  not  passed  out  of  the  possession  of 
the  insurer  or  his  agent  and  no  payment  of  premium  has  been 
made,  the  contract  is  prima  facie  incomplete,  and  it  rests  upon  the 
party  who  asserts  that  there  is  a  contract  to  show  that  the  policy 
became  operative  by  the  intention,  of  both  parties."  In  Davis 
Lumber  Co.  v.  Scottish  Union  &  National  Ins.  Co.,  supra,  it  is 
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well  said:  "An  infallible  test  is  to  determine  whether  both  parties 
^  are  bound.  Unless  the  insured  is  obligated  to  pay  the  premium  on 
tender  of  the  policy,  the  company  is  not  to  deliver  it,  or  to  pay 
the  loss  if  one  occurs."  The  policy  in  appellant  company  never 
having  gone  into  force,  the  provision  therein  to  the  effect  that  it 
could  not  be  canceled  except  on  five  days'  notice  becomes  abso- 
lutely immaterial. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 


In  re  RAMSEY. 

A  judgment  of  disbarment  for  unprofessional  conduct  is  prop- 
erly modified  to  suspension  from  practice  for  one  year,  where  it 
appears  that  respondent  regrets  his  misconduct,  .has  otherwise  borne 
a  good  reputation,  is  generally  respected,  and  that  he  will  probably 
prove  to  be  a  worthy  attorney. 

(Opinion  filed  November  2,  1910.) 
In  the  matter  of  the  disbarment  of  Samuel  A.  Ramsey.     On 
petition    by   respondent    for   reinstatement.     Judginent   of    disbar- 
ment modified. 

•   Samuel  A.  Ramsey,  pro  se. 

WHITING,  P.  J.  This  matter  is  before  the  court  upon  the 
petition  of  Samuel  A.  Ramsey  asking  that  he  be  reinstated  as  a 
member  of  the  bar  of  thi-s  court.  The  opinion  of  this  court  in  the 
disbarment  proceedings  against  Mr.  Ramsey  will  be  found  re- 
ix>rted  in  24  S.  D..  266,  123  N.  W.  726,  which  opinion  was  filed 
December  i,  1909.  Applicant  in  his  petition  for  reinstatement 
admits  the  doing  of  the  acts  for  which  he  was  disbarred,  and  ex- 
presses deep  regret  for  the  commission  of  such  acts  and  appre- 
ciation of  the  seriousness  of  such  misconduct. 

Applicant  was  for  many  years  prior  to  his  disbarment  an 
honored  and  respected  citizen  of  this  state.  He  was  also  an 
honored  and  respected  member  of  the  bar  of  this  state,  and  active 
in  the  practice  of  his  profession.  He  has  at  all  times,  both  after 
and  prior  to  his  disbarment,  borne  himself  with  due  respect  toward 
all  the  courts  of  this  state.  So  far  as  known  to  this  court,  Mr. 
Ramsey   has   never   been   charged   with   wrongdoing   either   as   a 
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citizen  or  lawyer,  other  than  the  charges  preferred  against  him 
upon  which  the  judgment  of  disbarment  was  entered.  That  he 
stood  well  with  his  fellow  attorneys  prior  to  his  disbarment,  and 
that  they  have  confidence  that  he  will  not  again  be  guilty  of  pro- 
fessional misconduct,  is  evidenced  by  the  letters  of  some  of  the 
leading  attorneys  of  the  state,  w^hich  letters  have  been  presented 
lo  us. 

Fully  believing  in  the  sincerity  of  the  words  of  Mr.  Ramsey, 
wherein  he  expresses  regret  for  his  wrongdoing  and  appreciation 
of  the  seriousness  thereof,  and  believing  that,  if  readmitted  as  a 
member  of  the  bar  of  this  court,  he  will  be  in  all  respects  a  worthy 
member,  the  judgment  of  disbarment  herein  is  modified  to  a  judg- 
ment of  suspension  until  the  ist  day  of  December,  1910. 


In  re  SCHULL. 
(Opinion  filed  November  2,  1910.) 
On  rehearing.     Judgment  modified. 
For  former  opinion,  see  25  S.  D.  602,  127  N.  W.  541. 
John  B.  Hanten,  for  petitioner. 

WHITING,  P.  J.  This  matter  comes  before  us  upon  the 
petition  of  Charles  Schull,  asking  for  a  rehearing  in  the  disbar- 
ment proceedings  in  which  this  court  entered  an  order  of  suspen- 
sion, effective  commencing  June  18,  1910,  and  continuing  six 
months  from  such  date.  The  court  having  carefully  considered 
such  petition,  and  being  fully  satisfied  that  there  was  no  error  Jn 
the  decision  of  the  court  rendered  herein,  such  petition  for  re- 
hearing is  in  all  things  denied. 

A  petition  having  been  presented  to  this  court,  signed  by  the 
judge  of  the  circuit  court  of  the  Third  judicial  circuit  of  this 
state,  and  by  nearly  all  the  members  of  the  bar  of  such  circuit,  the 
same  being  the  circuit  wherein  said  Schull  resides  and  where  he 
has  practiced  his  profession,  in  which  petitioners  testify  to  the 
good  record  of  this  petitioner  as  state's  attorney  in  all  matters 
other  than  the  matters  for  which  he  was  suspended,  and  this  court 

Vol.   26   S.   D.   23 
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feeling  that  it  is  justified  in  giving  great  weight  to  such  petition 
coming  from  the  officers  of  this  court,  and  believing  that  good 
cause  exists  why  leniency  should  be  shown  herein,  it  is  the  de- 
cision of  this  court  that  the  judgment  of  this  court  suspending  the 
petitioner  as  a  member  of  this  bar  be  and  the  same  is  modified,  so 
that  such  suspension  shall  expire  November  5,  1910. 


DRAKE  V.  VERNON. 


Bankr.  Act  July  1,  1898.  c.  541,  §  17,  30  Stat.  550  (U.  S. 
Comp.  St.  1901,  p;  3428),  as  amended  by  Act  Feb.  5,  1903,  c.  48/, 
§  5,  32  State.  798  (U.  S.  Comp.  St.  Supp.  1909.  p.  1310),  expressly 
releases  all  liabilities  of  a  discharged  bankrupt  otber  than  those 
excepted  by  the   act. 

A  judfTTient  for  slander  is  within  the  provision  in  Bankr.  Act 
July  1,  1898,  c.  541,  §  17,  subd.  2,  30  Stat.  550  (U.  S.  Comp.  St. 
1901,  p.  3428),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  §  5,  32 
Stat.  798  (U.  S.  Comp.  St.  Supp.  1909,  p.  1310),  which  excepts  from 
liabilities  released  by  a  discharge  in  bankruptcy  those  incurred 
for  malicious  injuries  to  the  person  or  property  of  another,  but  a 
judgment  against  plaintiff  in  slander  for  costs  Is  not  within  the 
exception. 

Liability  for  costs,  whether  in  actions  ex  contratu  or  ex  delicto 
arises  wholly  from  statute  laws. 

To  bring  a  liability  within  the  provision  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  17,  subd.  2,  30  Stat.  550  (U.  S.  Comp.  St.  1901,  p. 
3428),  as  amended  by  Act  Feb.  5,  1903,  c.  4  87,  §  5,  32  Stat.  798 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1310),  excepting  from  liabilities 
released  by  a  discharge  in  bankruptcy  those  incurred  for  willful  or 
malicious  injuries  to  persons  or  property.  Its  gist  must  arise  from 
willful  and   malicious  Injury. 

(Opinion  filed  November  2,  1910.) 

Appeal  from  Circuit  Court.  Lyman  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action. by  W.  R.  Drake  against  Edgar  R.  Vernon.  From  an 
order  setting  aside  execution,  and  staying  proceedings  to  enforce 
a  judgment  previously  recovered  by  defendant,  he  appeals.  Af- 
firmed. 

Chas.  D.  Howe,  for  appellant. 

A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as  are     *     *     *     liabilities  for 
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willful  and  malicious  injuries  to  the  person  or  property  of  an- 
other. Bankruptcy  Law,  1898,  Sec.  17a.  A  judgment  for  slander 
is  not  a  liability  from  which  a  bankrupt  is  discharged  under  th^ 
National  Bankruptcy  Act  of  1898.  Sandersort  v.  Hunt,  116  Ky. 
435,  3  Am.  &  Eng.  Annotated  Cases,  168.  Costs  recovered  in  an 
action  ex  delicto  are  merely  incident  to  the  judgment  and  there- 
fore no  exemption  is  good  against  them.  18  Cyc.  1389;  Stuckey 
V.  McKibbon,  92  Ala.  622,  8  So.  379;  Russel  v.  Cleary,  105  Ind. 
502,  5  N.  E.  414.  An  unsuccessful  plaintiff  in  a  tort  action 
cannot  have  an  exemption  against  the  costs  to  which  the  judg- 
ment renders  him  liable.  18  Cyc.  1389.  Under  a  statute  which 
allows  an  exemption  against  the  debt  growing  out  of  or  founded 
upon  contract,  express  or  implied,  a  judgment  for  costs  of  the 
opposite  party  is  not  within  the  statute,  for  the  obligation  is  one 
which  depends  entirely  upon  the  statute  and  not  upon  any  con- 
tract. 18  Cyc.  1389.  Ross  V.  Banta,  140  Ind.  120,  34  N.  E.  865, 
39  N.  E.  732;  Donald  v.  Banta,  5  Ind.  App.  71;  in  re  Owens,  6 
Biss.   (U.  S.)  432. 

Frank  C.  Wcderath  and  C.  S..  Christophcrson,  for  respondent. 

Costs  are  those  expenses  incurred  by  parties  in  prosecuting 
or  defending  suits  or  proceedings  at  law  or  in  equity,  which  are 
recognized  and  allowed  by  law.  Am.  &  Eng.  Enc.  P.  P.,  vol.  5, 
p.  100.  The  judgment  in  question  was  a  provable  debt  against 
the  estate  of  the  bankrupt,  the  judgment  debtor,  and  not  falling 
within  any  of  the  exceptions  of  the  bankruptcy  act,  having  been 
properly  listed  and  scheduled  in  the  bankruptcy  proceedings,  it  is 
clearly  discharged  by  such  proceedings.  Cyc.  vol.  11,  p.  24.  A 
judgment  of  a  state  court  against  a  bankrupt,  obtained  before  the 
filing  of  his  petition  in  bankruptcy,  for  firtes  and  costs  upon  in- 
dictments, is  provable  against  his  estate,  although  not  entitled  to 
precedence,  and  a  discharge  will  release  therefrom.  In  re  Aider- 
son,  98  Fed.  Rep.  588;  Sec.  17,  Federal  Bankruptcy'  Act  1989; 
Loveland  on  Bankruptcy,  828,  Sec.  289. 

SMITH,  J.  In  the  year  1907  W.  R.  Drake,  who  is  respond- 
ent herein,  brought  an  action  against  Edgar  R.  Vernon,  appellant, 
in   the  circuit   court   of   Lyman   county   to   recover   damages    for 


Digitized  by 


Google 


356  SOUTH   DAKOTA  REPORTS.  [November, 

alleged  false  and  slanderous  statements.  Appellant,  answering  the 
complaint,  alleged  the  truth  of  the  words  spoken.  Upon  the  trial 
the  jury  found  in  favor  of  appellant  on  all  the  issues,  and  on  the 
19th  day  of  May,  1908,  the  court  entered  a  judgment  dismissing 
the  complaint,  and  adjudging  that  appellant  recover  $163.70  costs 
and  disbursements  in  the  action.  On  the  29th  of  June,  1909,  an 
execution  issued  upon  this  judgment,  and  on  the  17th  day  of  July, 
1909,  the  sheriff,  not  finding  ahy  personal  property  of  the  debtor, 
levied  upon  certain  of  his  real  property  to  satisfy  the  execution. 
On  the  i8th  of  August,  1909,  respondent  served  notice  of  a 
motion  for  an  order  recalling  and  setting  aside  the  execution  and 
perpetually  staying  further  proceedings  to  enforce  the  judgment, 
alleging  as  grounds  therefor  that  the  judgment  had  been  dis- 
charged by  proceedings  in  bankruptcy.  The  motion  was  brought 
on  for  hearing  on  the  17th  day  of  September,  1909.  On  the  hear- 
ing it  was  disclosed  that  by  an  order  of  the  United  States  District 
Court  for  the  Southern  Division  upon  proceedings  duly  had  Wm. 
R.  Drake,  the  respondent,  was  discharged  from  all  debts  and 
claims  provable  under  the  bankruptcy  act  against  his  estate  which 
existed  on  the  8th  day  of  April,  1909,  "except  such  debts  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy." 
The  circuit  court  of  Lyman  county  made  and  entered  an  order 
recalling  and  setting  aside  the  execution,  and  perpetually  staying 
all  further  proceedings  to  enforce  said  judgment,  to  which  order 
the  appellant,  Edgar  R.  Vernon,  excepted,  and  thereafter  per- 
fected an  appeal  to  this  court.  Appellant  assigns  as  error  the 
order  recalling  and  setting  aside  the  execution  and  staying  pro- 
ceedings to  collect  the  judgment.  The  lower  court  ruled  that  the 
judgment  for  costs  in  favor  of  defendant  on  the  action  for  slander 
was  discharged  by  the  proceedings  in  bankruptcy. 

Section  17a,  Bankr.  Law  1898,  provides  as  follows:  "A  dis- 
charge in  bankruptcy  shall  release  the  bankrupt  from  all  of  his 
provable  debts  except  such  as  are  *  *  *  liabilities  for  willful 
and  malicious  injury  to  the  person  or  property  of  another.''  Act 
July  I,  1898,  c.  541,  §  17a,  30. Stat.  550  (U.  S.  Comp.  St.  1901, 
p.    3428).      It   is    the    contention   of   appellant   that    slander    is   a 
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"willful  and  malicious  injury  to  the  person  of  another,"  within 
the  provision  of  section  17a,  subd.  2,  supra;  that  a  judgment  for 
such  an  injury  is  not  provable  debt,  and  is  not  released  by  a  dis- 
charge in  bankruptcy:  and  that  a  judgment  for  costs  in  such  an 
action  whether  recovered  by  plaintiff  or  defendant  partakes  of 
the  nature  of  the  action  itself,  and  is  not  released.  In  support  of 
this  contention,  appellant  cites  Winton  v.  Knott,.  7  S.  D.  179,  63 
N.  W.  783,  in  which  this  court  held  that  in  an  action  for  the  re- 
covery of  damages  for  the  wrc«igful  taking  and  conversion  of 
personal  property — the  action  being  one  in  which  the  defendant 
might  have  been  arrested,  if  the  plaintiff  fails — and  a  judgment 
for  costs  is  awarded  against  him,  he  is  subject  to  a  body  execu- 
tion. This  decision  is  fully  sustained  by  the  New  York  authorities 
cited,  which  have  been  approved  by  the  late  case  of  Davids  v. 
B.  H.  R.  Co.,  104  App.  Div.  23,  93  N.  Y.  Supp.  285,  affirmed  in 
182  N.  Y.  526,  74  N.  E.  1 1 16.  In  the  latter  case  the  court  says: 
**Iniprisonment  for  debt  was  the  rule  of  the  common  law,  and  the 
statutes  in  question  are  a  mitigation  of  its  harshness.  They  are 
effective  only  in 'so  far  as  the  Legislature  has  seen  fit  to  make 
them  so."  Section  156,  Code  Civ.  Proc,  provides :  "No  person 
shall  be  arrested  in  a  civil  action  except  as  prescribed  by  this  Code, 
but  this  provision  shall  not  apply  to  proceedings  for  contempt." 
Section  157:  "The  defendant  may  be  arrested  as  hereinafter  pre- 
scribed, in  the  following  cases,"  &c.  An  action  for  the  recovery 
of  damages  for  the  wrongful  taking  and  conversion  of  personal 
property  is  one  of  the  actions  named  under  the  section.  The  con- 
struction of  these  statutes  adopted  by  the  New  York  courts  and 
followed  by  this  court  in  Winton  v.  Knott,  supra,  apparently  pro- 
ceeds upon  the  idea  that  actions  specified  in  section  157  are  ex- 
cepted out  of  the  operation  of  the  general  rule  laid  down  in 
section  156,  Code  Civ.  Proc,  and  in  those  cases  the  rule  as  to 
arrests  in  civil  actions  at  common  law  remains  unchanged.  It  is 
apparent,  therefore,  that  neither  the  New  York  decisions  cited 
nor  the  decision  of  this  court  in  Winton  v.  Knott  can  be  regarded 
as  authority  for  the  proposition  contended  for  by  appellant.  Sec- 
tion 17  of  the  Bankrupt  Law  of  1898,  as  amended  by  the  act  of 
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1903,  reads  as  follows:  "A  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts  except  such  as  *  *  * 
(2)  are  liabilities  for  frauds  or  obtaining  property  by  false  pre- 
tenses or  false  representations  or  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another."  Act  July  i,  1898,  c.  541, 
§  17,  30  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3428),  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  §  5,  32  Stat.  798  (U.  S.  Comp.  St. 
Supp.  1909,  p.  13 10).  The  first  clause  of  subdivision  2  above 
quoted,  relating  to  liabilities  in  actions  for  fraud  or  obtaining 
property  by  false  pretenses  or  false  representations,  has  been  con- 
strued by  the  federal  courts  as  stated  in  Collier  on  Bankruptcy, 
319,  as  follows:  "As  the  law  stands,  the  frauds  which  will  bar 
discharge  are  those  connected  with  the  obtaining  of  property  by 
'false  pretenses  or  false  representations.'  Only  those  liabilities 
strictly  within  subdivision  2  are  now  not  affected  by  a  discharge. 
Such  frauds,  as  well  as  those  included  within  the  original  section, 
are  frauds  in  fact,  involving  moral  turpitude  or  intentional  wrong. 
As  to  what  is  and  what  is  not  fraud  each  case  turns  on  its  own 
facts.  When  a  judgment  has  been  entered,  the  record  considered 
as  a  whole  will  determine  whether  the  debt  is  a  fraud.  In  order 
that  a  judgment  may  be  one  recovered  for  fraud  so  as  to  prevent 
its  discharge,  the  record  in  the  action  must  show  that  fraud  and 
deceij  was  the  'gist  and  gravamen'  of  the  action." 

It  is  apparent  that  the  broad  scope  and  intent  of  the  bank- 
ruptcy act  is  to  release,  and  discharge  the  bankrupt  debtor  from  all 
liabilities  other  than  those  expressly  excepted  by  the  act.  That  a 
judgment  for  plaintiff  as  the  injured  party  in  an  action  of  slander 
is  within  the  exception  contained  in  subdivision  2,  §  17,  Bankr. 
Law,  as  amended,  may  be  conceded  without  discussion.  McDon- 
ald V.  Brown,  23  R.  I.  546,  51  Atl.  213,  58  L.  R.  A.  768,  91  Am. 
St.  Rep.  659;  Sanderson  v.  Hunt,  116  Ky.  435,  76  S.  W.  179,  3 
Am.  &  Eng.  Ann.  Cas.  168,  and  cases  there  cited.  But  it  does 
not  follow,  as  contended  by  appellant,  that  a  judgment  for  costs 
awarded  the  defendant  in  an  action  of  slander  is  a  "liability  for  a 
willful  and  malicious  injury  to  the  person  or  property"  of  the 
plaintiff  who  instituted  but  failed  to  recover  in  the  action.     The 
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liability  for  costs  whether  in  an  action  ex  contractu  or  ex  delicto, 
arises  wholly  from  statute  law.  s  Northern  v.  Manners,  121  Ala. 
587,  25  South.  817,  ^^  Am.  St.  Rep.  74.  To  bring  the  "liability" 
within  the  exception  in  the  bankruptcy  law,  the  "very  gist  and 
gravamen"  of  the  liability  must  arise  from  a  "willful  and  malicious 
injury"  to  person  or  property.  So  far  as  the  plaintiff  is  con- 
cerned in  an  action  for  such  an  injury,  his  expenditures  in  the 
way  of  costs  are  rendered  necessary  and  occasioned  directly  by 
the  "willful  and  malicious  injury,"  redress  for  which  he  is  com- 
pelled to  seek  in  an  action  in  the  courts.  Hence  the  cost  element 
in  a  judgment  for  plaintiff  in  such  an  action  necessarily  partakes 
of  the  nature  of  the  action,  in  that  it  is  a  direct  result  of  the  very 
injury  itself.  But  to  hold  that  a  judgment  awarded  the  defendant 
for  costs  in  such  an  action  "partakes  of  the  nature  of  the  plain- 
tiff's cause  of  action,"  when  the  very  right  to  the  judgment  for 
costs  is  created  by  and  founded  wholly  upon  statute,  and  not  in 
any  sense  upon  a  willful  or  malicious  injury  to  the  person  or 
property  of  the  defendant  in  the  action,  would,  it  seems  to  us,  be 
little  short  of  an  amendment  to  the  bankruptcy  law  by  judicial 
legislation.  The  Alabama  cases  cited  by  appellant — Stuckey  v. 
McKibbon,  92  Ala.  622,  8  South.  379,  and  Northern  v.  Hanners, 
121  Ala.  587,  25  South.  817,  77  Am.  St.  Rep.  74 — are  not  in  point 
in  the  case  at  bar.  The  Constitution  and  statutes  of  Alabama 
exempt  certain  personal  property  from  execution  for  contract 
debts,  and  the  cases  hold  that  an  unsuccessful  plaintiff  in  a  tort 
action  cannot  claim  such  exemptions  against  an  execution  for  de- 
fendant's costs.  It  was  not  necessary  in  those  cases  for  the  court 
to  decide  that  "costs  partake  of  the  nature  of  the  plaintiff's  cause 
of  action."  The  court,  it  seems  to  us,  really  placed  those  decisions 
upon  the  ground  that  the  debts  from  which  exemptions  were 
allowed  by  law  were  such  as  arose  ex  contractu,  and  that  a  judg- 
ment for  costs  was  not  a  contract  debt  within  the  meaning  and 
intent  of  the  law. 

The  order  appealed  from  should  be  affirmed. 
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In  an  action  against  a  surety  on  a  note,  the  defense  of  lack  of 
consideration  being  raised,  it  was  held  under  the  provisions  of  Civ. 
Code,  §  1232,  subsecs.  2,  3,  that  a  written  instrument  is  presumptive 
evidence  of  consideration,  and  the  burden  of  proof  to  show  lack  of 
consideration  is  therefore  upon  the  party  seeking  to  invalidate  It. 

In  an  action  against  a  surety  on  a  note  it  appeared  that  de-> 
f'^ndant  had  been  agent  of  the  plaintiff,  and  that  a  traveling  sales- 
man had  secured  an  order  within  his  territory.  The  order  was 
carried  to  defendant,  who  to  secure  his  commission  was  obliged  to 
see  to  the  delivery  of  the  goods  and  the  payment  therefor,  so  he 
Indorsed  it  and  filled  out  the  guaranty  of  payment.  The  traveling 
salesman  delivered  the  machinery  and  accepted  a  note  from  the  buyer 
which  the  defendant  signed  as  surety.  Held,  as  it  was  his  duty  to 
see  to  the  collection  of  the  price,  and  as  the  transaction  was  in  his 
territory,  that  he  did  not  sign  this  note  without  consideration,  and 
the  rule  that,  when  a  promissory  note  has  been  delivered  to  the 
P'^yee,  the  sole  consideration  therefor  passing  from  the  payee  to  the 
maker,  a  person  who  subsequently  signs  as  surety  is  not  bound  with- 
out a  new  consideration,  does  not  apply. 

In  an  action  against  a  surety  on  a  note,  it  appeared  that  this 
note  was  the  last  of  three  given  in  payment  for  machinery  bought 
from  the  plaintiff,  and  that  the  surety  had  also  guaranteed  payment 
to  the  amount  of  $800.  Held  that,  not  having  raised  the  question  in 
the  lower  court,  he  could  not  on  appeal  claim  that  the  agreement  to 
guarantee  $800  applied  only  to  the  first  money  paid  and  not  to  the 
latter  installment,  thus  making  his  signature,  on  the  note  without 
consideration. 

Where  a  person  is  surety  for  another's  debt  to  the  amount  of 
$800,  his  subsequent  signing  a  note  of  similar  tenor  needs  no  other 
consideration,  under  the  provisions  of  Civ.  Code,  §  1225,  providing 
that  an  existing  legal  obligation  resting  upon  the  promisor  or  a 
moral  obligation  is  good  consideration  for  a  promise  to  a  similar 
extent. 

Where  a  traveling  salesman  sells  machinery  for  a  foreign  cor- 
poration, and  it  appears  that  he  has  no  authority  to  accept  settle- 
ments on  sales,  but  that  he  makes  a  conditional  sale  which  must  be 
accepted  at  the  home  office,  the  delivery  and  acceptance  by  him  of 
certain  notes  in  payment  for  the  machinery  Is  not  an  acceptance  and 
settlement  by  the  corporation. 

(Opinion  filed  November   2,    1910.) 

Appeal  from  Circuit  Court,  Grant  County.  Hon.  Frank  Mc- 
NuLTY,  Judge. 

Action  by  the  Frick  Company,  a  corporation,  against  William 
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Hoff  and  W.  F.  Filbert.     From  a  judgment  for  plaintiff,  defend- 
ants appeal.     Affirmed. 

Wilbur  S.  Glass,  for  appellants.     Thomas  L.  Bonck,  for  re- 
spondent. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Grant  county. 
Action  on  a  promissory  note,  the  complaint  alleging  that  on  or 
about  August  7,  1906,  the  defendants,  Hoff  and  Filbert,  for  value 
received,  executed  and  delivered  to  the  plaintiff  their  promissory 
note,  by  which  they  agreed  to  pay  plaintiff  the  sum  of  $800  on  the 
1st  day  of  January,  1909.  The  defendant  Hoff  made  default.  The 
defendant  Filbert  answered,  admitting  the  execution  of  the  note, 
and  alleging  that  the  same  was  given  on  a  sale  of  certain  machin- 
ery to  his  codefendant,  Hoff,  while  this  defendant  was  acting  as 
agent  for  the  plaintiff.  The  answer  sets  out  in  full  the  written 
agency  contract,  which  is  very  lengthy  and  contains  nothing  ma- 
terial to  the  questions  involved  on  this  appeal,  except  that  on  sales 
from  the  home  office  in  the  agent's  territory  the  agent  is  entitled 
to  his  commission,  provided  he  attends  to  starting  and  settling 
for  machinery  so  sold.  The  answer  pleads  in  full  the  order  given 
by  the  defendant  Hoff  upon  which  the  machinery  was  purchased, 
the  only  material  portion  of  which  relates  to  the  purchase  price 
of  the  property  and  the  amount  and  conditions  of  payment,  in 
which  the  purchaser  agrees  to  pay  to  the  order  of  Frick  Company 
for  said  machinery  the  sum  of  $2,400,  in  three  promissory  notes 
for  $800  each,  due  respectively,  January  i,  1907,  1908,  and  1909. 
This  order  was  signed  by  William  Hoff.  Upon  the  order  is  in- 
dorsed the  following  guaranty:  "For  value  received  the  under- 
signed hereby  guarantees  that  the  purchaser  will  settle  for  the 
machinery  herein  ordered,  according  to  the  terms  of  this  order, 
and  also  that  the  purchase  price  of  same,  or  the  notes  to  be  given 
therefor,  whether  varied  or  not  from  the  terms  herein,  will  be 
paid  at  maturity.  W.  F.  Filbert  [Seal]  will  guarantee  the  amount 
of  $800.00."  The  answer  further  alleges  that,  at  the  time  of  the 
delivery  of  the  property  to  him,  the  purchaser,  Hoff,  executed  and 
delivered  to  the  plaintiff  three  promissory  notes  mentioned  in  the. 
order,  one  of  which  is  the  note  sued  upon;  that  all  three  notes  so 
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executed  were  delivered  to  and  accepted  by  the  plaintiff  in  per- 
formance of  the  conditions  of  the  order,  on  the  1st  day  of  July, 
1906;  that  after  the  execution  and  delivery  of  the  notes  and  the 
acceptance  thereof  by  plaintiff,  and  before  maturity  and  without 
any  new  or  additional  consideration  from  the  plaintiff  to  said 
William  Hoff,  the  plaintiff  requested  this  defendant  to  sign  the 
note  in  suit;  and  that  because  of  such  request,  and  for  no  other 
consideration,  this  defendant  signed  the  same.  Defendant  there- 
fore denies  that  there  was  any  consideration  whatever  for  his 
promise  to  pay  the  sum  mentioned  in  said  note.  At  the  close  of 
the  evidence,  the  court  directed  a  verdict  for  plaintiff,  and.  from 
the  judgment  and  an  order  overruling  motion  for  a  new  trial,  de- 
fendants appeal. 

Appellant  assigns  as  error  the  instruction  directing  a  verdict, 
and  certain  rulings  on  evidence,  which  are  not  referred  to  in  the 
brief,  and  need  not  be  noticed.  An  examination  of  the  evidence, 
therefore,  becomes  necessary.  On  the  trial  plaintiif  offered  in 
evidence  the  deposition  of  one  Deardorf,  who  testified  that  he  was 
assistant  secretary  and  sales  manager  of  the  Frick  Company  since 
1905 ;  that  in  July,  1906,  the  plaintiff  had  a  credit  committee  com- 
posed of  certain  persons  named  whose  duty  it  was  to  pass  upon 
orders  and  determine  the  sufficiency  of  security  before  acceptance 
of  orders;  that  in  July,  1906,  an  order  was  received  from  Mr. 
Hoff  and  acted  upon  by  this  committee,  such  order  being  ac- 
cepted; that  at  the  time  the  order  was  accepted  the  committee  had 
before  it  the  order,  together  with  the  indorsement  thereon,  signed 
by  W.  F.  Filbert,  to  guarantee  the  amount  of  $800,  and  a  -sales 
memorandum,  signed  by  Filbert,  giving  the  names  of  the  pur- 
chaser and  surety  as  "\Vm.  Hoff,  Watertown,  S.  D.,  W.  F.  Filbert, 
Twin  Brooks,  S.  D.,  to  the  amount  of  $800.00,  as  security'';  and 
that  such  order  was  accepted  for  the  reason  that  such  security 
was  deemed  adequate.  The  note  in  suit  was  offered  and  received 
in  evidence  without  objection.  It  is  admitted  that  no  part  of  the 
note  has  been  paid.    Thereupon  the  plaintiff  rested  its  case. 

The  defendant  Filbert,  sworn  as  a  witness,  testified  that  he 
first  saw  the  note  in  suit  about  the  12th  of  August,  1906,  when  it 


Digitized  by 


Google 


1910.]  FRICK  C.  V.   HOFF  et  al.  S63 


was  presented  to  him  by  ]Mr.  Re>Tiolds,  a  sales  agent  of  the 
plaintiff,  already  signed  by  HofF,  and  that  the  witness  thereupon 
signed  the  same  upon  a  request  by  Reynolds  for  the  addition  of 
witness'  name.  The  defendant  testified  that  the  sale  to  HofI  was 
made  through  his  agency,  but  that  he  was  not  present  when  Hoff 
signed  the  order  which  was  taken  by  Reynolds ;  that  he  had  never 
seen  Hoff  at  that  time;  that  the  machine  ordered  arrived  at  Twin 
Brooks,  and  in  the  settlement  with  Hoff  the  $800  note  was  given, 
but  that  he  did  not  see  Hoff  sign  it;  that  the  machine  was  un- 
loaded and  delivered  to  him  as  agent;  that  he  helped  to  unload 
the  machine  from  the  car  and  delivered  it  to  Hoff;  that  Hoff  had 
previously  signed  the  note  and  given  it  to  Reynolds;  and  that 
Reynolds  brought  the  note  along.  The  defendant  admitted  that 
the  note  for  $800  signed  by  him  represented  the  same  indebtedness 
referred  to  in  the  guaranty  indorsed  on  the  order.  The  defendant, 
being  shown  a  copy  of  the  order,  which  copy  had  the  additional 
words  ''the  note  due  1909,"  was  asked  to  state  whether  these 
words  were  there  when  he  signed  the  guaranty,  and  answered 
that  they  were  not,  but  stated  that  he  did  sign  the  original  with- 
out those  words.  The  defendant  further  testified*  that  he  only 
signed  the  one  note,  being  the  note  in  suit. 

The  only  issue  raised  by  the  pleadings,  it  will  be  observed,  is 
whether  there  was  a  sufficient  consideration  for  the  note  which 
appellant  admits  he  signed.  Under  this  defense  the  burden  of 
showing  that  there  was  no  consideration  for  the  note  rests  upon 
defendant;  the  execution  of  the  note  being  admitted.  Subsections 
2  and  3  of  section  1232,  Civ.  Code,  provide:  "(2)  A  written  in- 
strument is  presumptive  evidence  of  a  consideration.  (3)  The 
burden  of  showing  a  want  of  consideration  sufficient  to  support 
an  instrument,  lies  with  the  party  seeking  to  invalidate  or  avoid 
it."  Hermiston  v.  Green,  11  S.  D.  81,  75  N.  W.  819;  Western 
Twine  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L-  R-  A. 
438;  Smith  V.  Gale,  13  S.  D.  162,  82  N.  W.  385;  Fraley  v.  Bent- 
ley,  I  Dak.  25,  46  N.  W.  506;  Gira  v.  Harris,  14  S.  D.  537,  86 
N.  W.  624. 

It  may  be  conceded  that  when  a  promissory  note  has  been 
delivered  to  the  payee,  and  the  only  consideration  therefor  is  one 
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passing  from  the  payee  to  the  maker  of  the  note,  a  person  who 
subsequently  signs  or  guarantees  payment  of  the  note  is  not  bound 
without  a  new  consideration.  But  this  well-settled  ruk  has  no 
application  to  the  case  at  bar.  The  undisputed  evidence  shows 
that  the  order  of  Hoff  was  taken  within  Filbert's  agency  territory 
by  one  Reynolds,  who  was  a  traveling  salesman  for  Frick  Com- 
pany; that  Reynolds  carried  the  order  to  the  defendant  Filbert, 
the  local  agent,  who  signed  the  guaranty  indorsed  on  the  order 
and  became  entitled  to  receive  the  commission  of  $282  on  the  sale, 
upon  payment  for  the  machinery;  that  the  machinery  was  shipped 
to  Filbert  by  plaintiff,  and  by  him  delivered  to  Hoff;  that,  either 
at  the  time  or  immediately  after  the  delivery  of  the  machinery  to 
Hoff,  the  note  in  suit  signed  by  Hoff  was  presented  to  Filbert, 
having  been  previously  signed  by  Ploff,  and  Filbert  signed  it  upon 
Reynolds'  request.  Appellant  admits  that  this  sale  was  made 
through  his  ''agency,''  and,  if  this  be  so,  then  the  acts  of  Reynolds 
in  making  this  sale  and  settlement,  and  making  out  and  turning 
over  to  plaintiff  the  security  thereon,  had  precisely  the  same  legal 
effect  as  though  Filbert  himself  had  made  the  sale,  taken  Hoff's 
note,  delivered  the  machinery  to  Hoff,  signed  the  note,  and  himself 
transmitted  the  settlement  and  note  to  the  plaintiff  company. 
Under  such  conditions,  it  is  wholly  immaterial  whether  Filbert 
chose  to  sign  the  note  before  or  after  the  machinery  was  delivered 
to  Hoff.  The  note  signed  by  Filbert  was  sent  to  and  received  and 
accepted  by  plaintiff  in  fulfillment  of  Filbert's  duty  as  agent  to 
make  settlement  on  the  sale  to  Hoff. 

Appellant  attempted  to  claim  on  the  trial  that  his  agreement 
to  guarantee  $800  referred  to  the  first  of  the  three  notes.  But  no 
such  allegation  is  made  in  the  answer,  nor  is  it  alleged  or  shown 
by  the  evidence  that  the  other  notes  have  been  paid.  Such  con- 
tention cannot  be  considered  upon  this  appeal.  The  written  in- 
dorsement on  the  order  signed  by  appellant  guaranteeing  that  the 
purchaser  would  settle  for  the  machinery  and  pay  the  purchase 
price,  or  the  notes  to  be  given  therefor,  at  maturity,  was  an  exist- 
ing legal  obligation  resting  on  appellant  at  the  time  he  signed  the 
note  in  suit.    Under  the  provisions  of  Civ.  Code,  §  1225,  such  an 
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obligation  is  a  sufficient  consideration  for  the  promise  contained 
in  the  note  to  pay  the  Scune  identical  sum,  at  the  same  identical 
date  named  in  the  guaranty.  It  is  not  contended  that  there  was 
not  sufficient  consideration  for  the  written  guaranty,  and  under 
the  statute  the  same  consideration  becomes  sufficient  to  sustain 
the  promise  contained  in  the  note.  Section  1225  provides:  "An 
existing  legal  obligation  resting  upon  the  promisor,  or  a  moral 
obligation,  originating  in  some  benefit  conferred  upon  the  prom- 
isor,  or  prejudice  suffered  by  the  promisee,  is  also  a  good  con- 
sideration for  a  promise,  to  an  extent  corresponding  with  the 
extent  of  the  obligation,  but  no  further  or  otherwise."  Rankin  v. 
Matthiesen,  10  S.  D.  631,  75  N.  W.  197. 

Appellant's  further  contention  that  the  notes  given  by  Hoff 
were  delivered  to  and  accepted  by  the  plaintiff  in  full  settlement 
on  the  sale  is  not  sustained  by  the  record.  The  order  of  Hoff  was 
taken  by  one  Reynolds,  a  mere  traveling  salesman  of  plaintiff,  in 
defendant's  agency  territory,  and  was  reported  to  defendant  Fil- 
bert and  accepted  or  adopted  by  him,  and  he  thereby  became  en- 
titled to.  the  commission  thereon  according  to  the  terms  of  his 
agency  contract.  There  is  no  evidence  in  the  record  tending  to 
show  that  Reynolds,  a  traveling  salesman  of  plaintiff,  had  any 
authority  to  accept  orders  for  machinery,  or  to  accept  settlements 
on  sales,  and  the  contrary  is  shown  by  the  record,  in  that  the 
agency  contract  shows  that  no  such  authority  existed,  and  the 
order  shows  on  its  face  that  it  was  in  fact  accepted  at  the  home 
office  by  J.  H.  Deardorf,  assistant  secretary,  and  that  the  settle- 
ment, including  the  note  sued  on,  was  accepted  by  the  company. 
Nor  did  appellant  even  attempt  to  show  that  Reynolds,  the  travel- 
ing salesman  who  took  Hoff's  order,  had  any  authority  whatever 
to  accept  the  settlement  on  behalf  of  Frick  Company,  or  to  do 
anything  else  than  report  the  transaction  for  approval  at  the  home 
office.  The  fact,  then,  that  Reynolds  may  have  had  the  note  in 
suit  in  his  possession  signed  by  Hoff  prior  to  plaintiff's  signing 
the  same,  did  not  constitute  a  delivery  to  Frick  Company,  nor  did 
it  constitute  a  completed  settlement  of  the  sale.  The  execution  of 
the  note  by  defendant  Filbert  was  the  final  act  in  the  settlement. 
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all  of  which  was  subsequently  received  and  accepted  by  the  Frick 
Company.  It  is  clear  therefore  that  appellant's  contention  that 
there  had  been  a  complete  settlement  of  the  sale  and  acceptance  of 
Hoff's  note  before  appellant  signed  the  note  in  suit  cannot  be 
sustained. 

We  conclude,  therefore,  that  upon  the  record  there  had  been 
no  delivery  or  acceptance  of  the  note  in  suit  in  settlement  of  the 
sale  to  Hoff,  prior  to  the  signing  of  the  note  by  Filbert,  and  that 
the  note  is  supported  by  a  sufficient  consideration. 

The  order  and  judgment  of  the  trial  court  are  affirmed. 


FANTON  V.  BYRUM. 


An  irregularity  in  the  service  of  summons  issued  out  of  a 
justice's  court  is  waived  by  a  general  appearance  in  the  action. 

Under  the  provisions  of  Justice's  Code,  §  10,  the  court  has  no 
jurisdiction  of  an  action  in  which  there  has  been  no  service  of  sum- 
mons, unless  there  has  been  both  an  appearance  and  a  pleading. 

The  special  appearance  of  the  defendant  on  the  return  day  to 
ask  for  a  continuance,  and  his  consent  in  open  court  that  the  case 
be  set  for  trial  on  a  fixed  day,  constitutes  a  general  appearance. 

Where  a  defendant  appears  specially  on  the  return  day  and 
waives  a  defect  in  the  service  of  the  summons,  he  cannot,  at  a  later 
date  set  by  consent  for  trial,  object  to  the  court's  jurisdiction  on 
the  ground  that  his  former  special  appearance  was  insufficient  to  give 
jurisdiction. 

In  an  action  by  a  father  for  the  earnings  of  his  minor  son, 
evidence  as  to  willful  or  negligent  acts  of  the  minor,  to  show  that  his 
services  were  of  no  value  to  the  defendant,  is  incompetent,  since 
proof  of  such  acts  would  not  affect  the  value  of  the  work  and  labor 
actually  performed  by  the  minor. 

The  act  of  a  minor  in  setting  a  fire  on  land  not  belonging  to  his 
employer,  by  the  spreading  of  which  his  employer  was  damaged, 
done  without  the  direction  of  the  minor's  parent,  and  outside  of  his 
employer's  work,  is  a  willful  tort  for  which  the  parent  Is  not  liable. 

In  an  action  by  the  father  for  the  earnings  of  his  minor  son, 
defendant  cannot  under  a  counterclaim  prove  alleged  negligent  acts 
of  the  minor  by  which  he  claims  to  have  been  damaged,  unless  such 
accS  would  be  in  themselves  a  cause  of  action  against  the  father. 

A  parent  is  not  liable  in  damages  for  the  torts  of  his  child 
committed  without  his  knowledge  and  not  in  the  course  of  his  em- 
ployment of  the  child. 

(Opinion   filed   November    2,    1910.) 
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Appeal  from  Circuit  Court,  Sully  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

Action  by  Edwin  F.  Fanton  against  Charles  Byrum.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals.     Affirmed. 

Matthew  W,  Murphy  and  A.  C.  Byrum,  for  appellant.  Gaffy 
&  Stephens,  for  respondent. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Sully  county. 
Respondent,  Edwin  F.  Fanton,  brought  an  action  in  justices'  court, 
alleging  in  his  complaint  that  on  the  ist  day  of  April,  1907,  he 
entered  into  a  verbal  contract  with  defendant,  appellant  here, 
whereby  the  plaintiff  hired  his  minor  son,  John  Fanton,  to  the 
defendant  for  a  period  of  eight  months  at  the  rate  of  $27  per 
month ;  that  said  John  Fanton  worked  as  a  farm  hand  under  said 
contract  for  the  full  period  of  eight  months;  and  that  there  is  due 
and  remaining  unpaid  for  said  services  the  sum  of  $99.98.  The 
summons  in  said  action  was  personally  served  on  the  defendant 
December  26,  1907,  and  was  returnable  on  the  28th  of  December, 
1907.  On  the  return  day  of  the  summons,  J.  W.  Slater  appeared 
as  attorney  for  plaintiff,  and  James  Temmey,  appearing  specially 
for  defendant,  asked  a  continuance  of  the  trial  until  January  2d, 
and  by  consent  of  both  parties  the  cause  was  set  down  for  trial 
on  that  date.  At  the  time  set,  the  defendant  appeared  specially 
by  his  attorneys,  James  Temmey  and  A.  G.  Brower,  and  "filed 
written  objections  to  the  jurisdiction  of  the  justices,"  and  asked 
that  the  case  be  dismissed,  for  the  reason  that  the  case  was  ad- 
journed without  issue  being  joined  and  for  the  further  reason  that 
the  special  appearance  of  the  defendant  was  not  sufficient  to  give 
the  justices  jurisdiction  of  the  defendant.  Motion  overruled  and 
exception  taken.  The  defendant,  Byrum,  thereupon  filed  his 
answer  to  the  complaint,  admitting  that  "John  Fanton  worked  for 
defendant  for  a  period  after  the  ist  day  of  April,  1907,  but 
alleging  that  he  perfomied  his  work,  labor  and  services  in  such  a 
negligent  and  careless  way  that  his  services  were  of  no  value  to 
this  defendant,  but  were  an  injury.  Defendant,  further  answer- 
ing, denies  each  and  every  allegation  of  the  complaint  except  as 
above  admitted.     The  answer  further  alleges  by  way  of  counter- 
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claim  that  said  John  Fanton  is  the  minor  son  of  plaintiff,  and  per- 
formed the  services  for  which  plaintiff  seeks  to  recover  in  this 
action ;  that  on  the  Sth  day  of  November,  1907,  said  minor  set  on 
fire  certain  prairie  lands,  which  fire  destroyed  sheep,  hay,  and 
straw  belonging  to  the  defendant,  to  his  damage  in  the  sum  of  $95. 
For  a  further  counterclaim  defendant  alleges  that  said  John 
Fanton,  while  in  the  employment  of  defendant,  being  in  charge  of 
defendant's  team  on  two  occasions,  negligently  and  carelessly 
handled  the  same,  allowing  them  to  run  away,  causing  damage  to 
the  team  in  the  sum  of  $5  which  has  not  been  paid.  Plaintiff 
filed  a  demurrer  to  each  of  these  counterclaims,  on  the  ground 
that  the  answer  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  plaintiff  as  to  either  of  the  counterclaims. 
The  justice  sustained  the  demurrer  as  to  the  first  of  the  two 
counterclaims,  to  which  ruling  the  defendant  excepted.  Upon  the 
trial  the  defendant  offered  to  prove  by  witnesses  that  the  minor 
son  of  the  plaintiff,  while  performing  services  under  the  contract 
made  between  plaintiff  and  defendant,  set  on  fire  prairie  land, 
which  fire  destroyed  property  described  in  defendant's  answer  to 
the  defendant's  damage  in  the  sum  of  $100,  "for  the  purpose  of 
showing  that  the  services  were  of  no  value  to  the  defendant." 
Plaintiff  objected  to  this  evidence  for  the  reason  that  it  was  in- 
competent; the  court  having  sustained  the  plaintiff's  demurrer  to 
that  counterclaim.  The  court  sustained  this  objection,  to  which 
defendant  excepted.  So  far  as  the  record  discloses,  no  evidence 
was  offered  by  defendant  under  the  second  counterclaim,  and  the 
jury  returned  a  verdict  for  plaintiff  in  the  sum  of  $99.98,  upon 
which  the  justice  entered  judgment,  together  with  costs,  amount- 
ing to  the  sum  of  $165.03.  Defendant  thereupon  appealed  to  the 
circuit  court  of  Sully  county  upon  a  statement  of  the  case  em- 
bodying substantially  the  foregoing  facts,  and  upon  such  appeal 
the  circuit  court  affirmed  the  judgment  of  the  lower  court.  Appel- 
lant brings  the  action  to  this  court  for  review  upon  the  questions 
raised  upon  the  record,  and  assigns  as  error:  (i)  The  overruling 
of  defendant's  motion  for  a  dismissal  of  the  action  on  January  2, 
1908;  (2)  that  the  justice  erred  in  sustaining  the  demurrer  to  the 
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first  counterclaim  of  defendant;  (3)  that  the  court  erred  in  sus- 
taining plaintiff's  objection  to  proof  of  the  facts  alleged  in  the 
counterclaim,  "for  the  purpose  of  showing  that  the  services  were 
of  no  value  to  the  defendant/' 

The  question  whether  the  service  of*  a  "short-time"  summons 
in  justices'  court  was  sufficient  to  give  the  court  jurisdiction  so 
far  that  a  judgment  founded  upon  such  service  was  voidable 
merely  and  not  void  was  before  this  court  in  Kerr  v.  Murphy,  19 
S.  D.  184,  102  N.  W.  687,  69  L.  R.  A.  499.  It  was  held  in  that 
case  that,  while,  the  provisions  of  the  Code  as  to  service  are  man- 
datory, such  service  is  voidable  only,  and  that  the  judgment,  while 
irregular,  is  not  void.  The  court  there  quotes  with  approval  the 
language  of  Redfield,  C.  J.,  in  Hammond  v.  Wilder,  25  Vt.  343. 
"It  is  but  a  defect  of  service,  and  not  more  important  than  thou- 
sands of  other  defects.  It  was  never  supposed  before  that,  be- 
cause the  proper  time  was  not  given  to  a  defendant  to  prepare  for 
trial,  the  whole  proceedings  were  rendered  utterly  void."  That 
an  irregularity  in  service  of  the  summons  may  be  waived,  and  is 
waived  by  a  general  appearance  in  the  action,  is  settled  law.  Ap- 
pellant's contention  that  under  the  provisions  of  Justice's  Code, 
§  ID,  there  must  be  both  an  appearance  and  a  pleading  to  give  the 
court  jurisdiction,  is  correct  in  a  case  where  there  has  been  no 
service  of  a  summons;  but  such  is  not  this  case.  In  this  case 
there  was  defective  service;  but  the  defect  was  such  that  it  might 
be  waived  by  the  defendant  by  a  general  appearance  in  the  action. 
It  cannot  be  contended  that  the  appearance  of  defendant  by  his 
attorney,  on  the  return  day  of  the  summons  to  ask  for  a  con- 
tinuance, and  his  consent  in  open  court  that  the  case  be  set  down 
for  trial  on  a  day  certain,  which  was  granted,  did  not  then  and 
there  constitute  a  general  appearance  and  a  complete  waiver  of  the 
defect  in  the  service  of  the  summons.  This  waiver  on  the  return 
day  left  the  defendant  without  right  to  object  to  the  sufficiency 
of  the  service  at  the  later  date  set  down  for  the  trial  of  the  cause; 
and  the  trial  court  committed  no  error  in  so  holding. 

Defendant's  third  assignment  of  error  is  without  merit.  The 
evidence  offered  tending  to  show  willful  or  negligent  acts  of  the 

Vol.   26   S.   D.   24 
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minor  to  the  damage  of  the  defendant,  for  the  purpose  of  showing 
that  the  services  of  the  minor  "were  of  no  value  to  the  defendant," 
was  wholly  incompetent.  Such  acts,  if  proved,  would  not  affect 
the  value  of  work  and  labor  actually  performed  by  the  minor.  But 
appellant  contends  that  negligent  or  willful  acts  of  the  minor 
committed  in  the  course  of  his  services  as  an  employee  of  defend- 
ant may  be  proved  upon  a  counterclaim  in  an  action  by  the  father 
to  recover  for  services  of  the  minor  son,  and  insists  that  this  ques- 
tion is  presented  by  the  assignment  of  error  in  sustaining  plain- 
tiff's demurrer  to  defendant's  counterclaim. 

In  determining  this  question  it  becomes  necessary  to  consider 
the  specific  allegations  of  the  counterclaim  demurred  to.  The  act 
of  the  minor  alleged  constitutes  merely  a  willful  tort  on  his  part, 
in  the  setting  of  prairie  fire  on  lands  not  belonging  to  the  em- 
ployer, but  which  fire  spread  over  and  upon  his  employer's  land 
and  caused  the  damage.  It  is  not  alleged  that  this  act  was  done 
under  the  direction  or  with  knowledge  of  the  parent,  nor  that  it 
was  negligently  done  in  the  course  of  work  the  minor  was  per- 
forming for  his  employer.  Under  the  facts  as  alleged  in  the 
counterclaim,  the  act  of  the  minor  was  a  mere  willful  tort,  com- 
mitted during  the  time  he  was  in  the  employment  of  defendant, 
and  which  happened  to  injure  his  employer.  The  willful  act 
bears  no  relation  whatever  to  the  employment,  or  the  contract  to 
pay  for  the  minor's  services,  and  creates  no  other  or  different  lia- 
bility on  the  part  of  the  father  than  would  have  existed  had  the 
contract  of  employment  never  existed.  If  the  defendant  in  this 
action  could  not  maintain  an  action  against  the  parent  for  this 
same  act,  then  defendant  cannot  plead  it  by  way  of  counterclaim. 
Upon  this  question  there  is  no  room  for  discussion.  Section  126, 
Civ.  Code,  provides:  "Neither  parent  nor  child  is  answerable  as 
»uch  for  the  act  of  the  other."  In  Johnson  v.  Glidden,  11  S.  D. 
237,  y6  N.  W.  933,  74  Am.  St.  Rep.  795,  this  court  said :  "It  is  a 
rule  of  the  common  law  that  'a  father  is  not  liable  in  damages  for 
the  torts  of  his  child  committed  without  his  knowledge,  consent, 
participation,  or  sanction,  and  not  in  the  course  of  his  employ- 
ment of  the  child.' " 

The  judgment  of  the  trial  court  must  be  affirmed. 
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KAMMANN  v.  BARTON  et  al. 

Where  plaintiff  seeks  to  foreclose  a  mortgage  and  recover  a 
personal  judgment  for  any  deficiency  against  the  mortgagor  who  has 
conveyed  his  entire  interest  in  the  mortgaged  premises,  the  mortgagor 
has  such  interest  in  the  subject-matter  of  the  suit  as  entitles  him  to 
a  new  trial  after  erroneous  judgment  for  plaintiff. 

The  power  to  foreclose  a  mortgage  by  advertisement  on  default 
is  a  contract  right;  and,  unless  the  power  is  contained  in  the  mort- 
gage and  duly  recorded,  it  cannot  be  exercised. 

The  term  "valid  defense"  in  Code  Civ.  Proc.  §  636,  authorizing 
the  court  to  direct  that  a  foreclosure  begun  by  advertisement  shall 
be  had  in  the  circuit  court  on  the  mortgagor  showing  a  valid  defense, 
includes  any  defense  which  may  reduce  or  extinguish  the  indebted- 
ness secured,  but  does  not  include  a  defense  unavailable  to  the 
mortgagor  at  the  time  of  the  order  transferring  the  foreclosure  to 
the  circuit  court,  and  a  mortgagor  may  not  plead  limitations  in 
defense  to  a  foreclosure  begun  by  advertisement  and  subsequently 
transferred  to  the  circuit  court. 

A  record  of  a  former  trial  to  which  one  made  a  party  to  a  sub- 
sequent trial  was  not  a  party  is  not  evidence  against  him  on  a  point 
tried  and  determined  in  the  former  trial  and  directly  put  in  issue 
in  the  subsequent  trial  by  his  answer. 

(Opinion   filed   November   2,   1910.) 

On  petition  for  rehearing.  Granted  in  part,  and  former  de- 
cision modified  in  part. 

For  former  opinion,  see  23  S.  D.  442,  122  N.  W.  416. 

W,  F.  Corriganv  and  TaubtJian,  Williamson  &  Herreid,  for 
appellants.  A,  W,  Campbell  and  D,  W,  Poindexter,  for  re- 
spondent. 

SMITH,  J.  This  case  is  before  us  on  rehearing.  The  for- 
mer opinion  of  the  court  will  be  found  in  23  S.  D.  442,  122  N.  W. 
416,  where  the  case  is  fully  stated. 

Only  one  proposition  requires  consideration  on  this  rehear- 
ing. The  issue  as  to  the  execution  and  delivery  of  the  notes  and 
mortgage  sought  to  be  foreclosed  in  this  action  was  fully  litigated 
and  decided  as  to  the  defendant  Hunter  in  the  former  action  of 
Hunter  v.  Kammann,  as  is  conclusively  shown  by  the  judgment 
and  record  in  that  action.  The  ground  of  our  former  decision 
awarding  a  new  trial  to  both  defendants  was  that,  while  the  plead- 
ings in  the  former  action  disclose  a  plea  of  the  statute  of  limita- 
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tions  against  the  notes  and  mortgage,  yet  the  record  and  judgment 
in  the  former  action  fail  to  show  that  this  issue  was  in  fact  tried 
and  determined  in  that  action.  And  a  determination  of  that  issue 
on  the  former  trial  not  being  necessary  to  sustain  that  judgment, 
and  there  being  no  evidence  offered  on  the  trial  of  this  action 
showing  that  this  issue  was  in  fact  tried  and  determined  in  the 
former  action,  this  court  holds  that  the  finding  of  the  trial  court 
that  such  issue  was  adjudicated  in  the  former  action  is  not  sus- 
tained by  the  evidence.  On  this  latter  proposition,  as  a  correct 
statement  of  the  rule  of  law  in  our  former  decision,  we  have  no 
doubt.  But  it  is  now  urged  that  as  the  mortgagor  Barton  was 
not  a  party  defendant  in  the  former  action  he  is  not  bound  by  that 
adjudication,  and  may  plead  the  nondelivery  of  the  notes  and 
mortgage.  We  think  there  is  merit  in  this  contention,  and  are  of 
opinion  that  a  new  trial  should  be  awarded  as  to  him.  It  is  con- 
tended that,  as  Barton  has  conveyed  his  entire  interest  in  the 
mortgaged  premises  to  Hunter,  Barton  has  no  interest  in  the 
subject-matter  of  the  action  which  would  entitle  him  to  a  new 
trial.  But  this  contention  cannot  be  sustained  for  the  reason  that 
the  plaintiff  is  seeking  in  this  action,  not  only  a  foreclosure  of  the 
mortgage  as  against  both  Barton  and  Hunter,  but  also  a  personal 
judgment  against  Barton  for  any  deficiency  that  may  remain  after 
a  sale  of  the  mortgaged  premises. 

One  other  question  remains  for  consideration.  The  record 
discloses  that  the  mortgage  sought  to  be  foreclosed  was  duly 
recorded,  and  contains  the  usual  power  of  sale  on  default  of  pay- 
ment; that  Kammann  commenced  foreclosure  by  advertisement, 
but  was  compelled  to  desist  from  that  method  of  enforcing  his 
remedy  by  an  in  junctional  order  issued  under  the  provisions  of 
section  636,  Code  Civ.  Proc.,  directing  that  all  further  proceedings 
be  had  in  the  circuit  court.  This  action  is  therefore  but  a  con- 
tinuation of  the  foreclosure  proceeding  begun  by  advertisement 
pursuant  to  the  power  contained  in  the  mortgage.  The  question 
arises  as  to  what  ^'defenses"  to  the  foreclosure  proceedings  are 
available  to  a  defendant,  under  this  statute,  when  foreclosure  pro- 
ceedings  are  thus   transferred  to  the  circuit  court.     The   power 
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contained  in  a  mortgage  authorizing  a  foreclosure  by  advertise- 
ment upon  default  is  a  valid  and  valuable  contract  right  to  pursue 
a  remedy  authorized  by  statute.  This  remedy  is  made  wholly 
dependent  upon  the  contract  of  the  parties;  for,  unless  the  power 
is  contained  in  the  mortgage  and  duly  recorded,  it  cannot  be 
exercised.  Grant  Co.  v.  C.  &  U.  S.  Mortg.  Co.,  3  S.  D.  390,  53 
N.  W.  746;  Male  v.  Longstaff,  9  S.  D.  389,  69  "N.  W.  577.  It 
was  held  by  this  court  in  Stevens  v.  Osgood,  18  S.  D.  248,  100 
N.  W.  161,  that  the  statute  of  limitations  is  not  available  against 
a  foreclosure  by  advertisement  under  a  power,  and  that  decision 
is  sustained  by  ample  authority.  To  hold  that  the  mortgagor  can 
enjoin  a  foreclosure  by  advertisement  and  compel  the  mortgagee 
to  proceed  in  the  circuit  court,  and  after  getting  into  court  plead 
a  defense  not  theretofore  available,  and  thus  defeat  the  mort- 
gagee's contract  remedy,  would  be  a  perversion  of  the  manifest 
purpose  of  section  636,  Code  Civ.  Proc.  The  term  *'valid  de- 
fense," as  u'sed  in  that  statute,  should  be  construed  to  give  the 
mortgagor  the  right  to  interpose  any  defense  which  may  reduce  or 
extinguish  the  indebtedness  secured  by  the  mortgage,  and  thus 
affect  the  contract  right  to  the  remedy  of  foreclosure  by  adver- 
tisement. But  it  should  not  be  construed  to  authorize  a  defense 
unavailable  to  the  mortgagor  at  the  time  the  injunctional  order  is 
issued  requiring  all  further  proceedings  in  foreclosure  to  be  had 
in  the  circuit  court.  Such  being  the  law  of  this  state,  the  defense 
of  the  statute  of  limitations  is  not  available  either  to  Barton  or 
Hunter  in  this  action.  It  therefore  becomes  immaterial  whether 
or  not  the  plea  of  res  judicata  as  to  the  statute  of  limitations  in 
the  former  action  is  sustained  by  the  record.  It  is  plain  that,  as 
to  the  defendant  Hunter,  the  issue  as  to  delivery  of  the  notes  and 
mortgage  was  fully  tried  and  determined  in  the  former  action, 
that  a  plea  of  the  statute  of  limitations  cannot  defeat  the  plaintiff's 
rights  as  against  Hunter,  and  that,  as  to  that  defense,  Barton 
stands  in  the  same  position  as  Hunter. 

It  is  contended  by  respondent  that  the  evidence  is  sufficient  to 
sustain  the  finding  of  the  trial  court  as  to  delivery  of  the  notes 
and   mortgage   as   against   the    defendant   Barton.     The   abstract 
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shows  that  the  only  evidence  offered  on  the  trial  by  plaintiff  to 
sustain  that  issue  was  the  record  in  the  former  trial  of  Hunter  v. 
Kammann,  in  which  the  question  of  delivery  was  tried  and  deter- 
mined. But,  as  we  have  seen,  Barton  was  not  made  a  defendant 
in  that  action,  and  as  to  him  the  record  is  insufficient  to  prove  the 
delivery  of  the  notes  and  mortgage,  which  is  directly  put  in  is-sue 
by  the  answer  in  this  case,  and  is  denied  by  Barton  in  his  evidence. 

The  former  decision  of  this  court  should  stand  so  far  as  it 
awards  a  new  trial  to  Barton,  but  should  be  modified  to  the  extent 
cjf  denying  a  new  trial  as  to  Hunter. 

WHITING,  P.  J.,  took  no  part  in  this  decision. 


DOWAGIAC  MFG.  CO.  v.  WHITE  ROCK  LUMBER  & 
HARDWARE  CO. 

Where  plaintiff  sold  and  delivered  machinery  to  defendant  for 
resale,  expressly  providing  that  title  to  all  of  it  should  remain  In 
plaintiff  till  sold  by  defendant  in  the  regular  course  of  business  or 
settled  for,  defendant's  sale  of  part  of  it  and  settlement  therefor 
does  not  vest  the  title  to  the  remainder  of  it  in  him,  so  as  to  change, 
as  to  such  part,  the  measure  of  damages  provided  by  Civ.  Code,  § 
2303,  for  breach  of  a  buyer's  agreement  to  accept  and  pay  for  person- 
alty the  title  to  which  is  not  vested  in  him,  where  it  is  not  resold. 

WHITING,  J.,  dissenting. 

(Opinion   filed  November   2,    1910.) 
On  rehearing.     Affirmed. 
For  former  report,  see  i8  S.  D.  105,  99  N.  W.  854. 

SMITH,  J.  This  case  is  before  the  court  upon  a  petition  for 
rehearing.  The  original  decision  will  be  found  reported  in  18 
S.  D.  105,  99  N.  W.  854. 

In  the  petition  for  rehearing,  it  is  strenuously  urged  that  the 
decision  affirming  the  judgment  appealed  from  was  rendered 
under  a  misapprehension  by  the  court  as  to  what  the  evidence  in 
the  record  actually  shows  as  to  a  delivery  of  the  property  in  ques- 
tion by  the  appellant  to  the  respondent.  Appellant  and  respondent 
entered  into  a  written  agreement,  whereby  the  respondent  was 
authorized  to  sell  at  White  Rock,  and  to  the  trade  tributary  there- 
to, seeding  machinery  manufactured  by  appellant.    This  agreement 
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contained  the  following  provision:  "In  consideration  of  above 
covenants,  party  of  the  second  part  does  hereby  agree  to  purchase 
of  said  Dowagiac  Company,  grain  drills  and  geeders  of  its  manu- 
facture, to  supply  all  of  their  entire  trade  in  above  mentioned 
territory  at  prices  shown  by  price  list  on  the  reverse  side  of  this 
contract,  and  to  settle  for  same,  etc.,  accompanied  by  farmer's 
notes  as  collateral."  This  agreement  also  provides,  as  follows: 
"In  all  cases  the  title  and  ownership  of  goods  covered  by  this 
contract  shall  remain  and  be  vested  in  the  party  of  the  first  part 
until  sold  by  the  party  of  the  second  part  in  the  general  course 
of  business  or  settled  for  as  above,  and  all  receipts  arising  from 
the  sale  of  these  goods  shall  belong  exclusively  and  absolutely  to 
the  party  of  the  first  part  until  settlement  is  complete  according  to 
the  terms  of  this  contract."  The  other  provisions  of  the  contract 
need  not  be  referred  to,  as  they  are  immaterial  upon  this  appeal. 
At  the  trial  plaintiff  offered  in  evidence  the  contract  containing 
the  provisions  above  quoted,  together  with  evidence  tending  to 
show  that  the  grain  seeding  machinery  sued  for  was  actually  de- 
livered into  the  possession  of  the  defendant  the  previous  year, 
under  a  commission  contract  then  existing  between  plaintiff  and 
defendant,  and  had  remained  in  defendant's  possession  since  that 
time.  Defendant  offered  certain  evidence  and  the  court  made  cer- 
tain rulings  upon  matters  of  evidence  which  are  assigned  as  error- 
but  in  the  view  we  take  of  this  case  these  assignments  need  not 
be  noticed  further.  At  the  close  of  all  the  evidence,  plaintiff 
moved  for  a  direction  of  a  verdict,  which  motion  was  overruled, 
whereupon  the  defendant  entered  a  like  motion,  which  was  sus- 
tained, and  a  verdict  was  entered  for  the  defendant  upon  which  the 
judgment  was  thereafter  rendered.  The  ruling  of  the  court  direct- 
ing a  verdict  for  the  defendant  is  assigned  as  error,  and  this 
assignment  presents  the  only  question  which  need  be  considered 
upon  this  appeal. 

It  is  the  contention  of  appellant  that  the  measure  of  damages 
for  the  alleged  breach  of  contract  on  the  part  of  the  respondent  is 
the  purchase  price  of  the  machinery  specified  in  the  contract,  while 
it  is  the  contention  of  the  respondent  that,  upon  the  facts  disclosed 
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by  plaintiff's  evidence,  the  contract  price  is  not  the  correct  rule  of 
damages,  and  that  no  evidence  was  offered  by  plaintiff  which 
would  form  a  basis  for  the  true  measure  of  damages,  by  reason 
of  the  alleged  breach  of  contract.  A  solution  of  the  question  pre- 
sented involves  the  construction  of  sections  2302  and  2303  of  the 
Civil  Code.  Section  2302:  "The  detriment  caused  by  th^*  breach 
of  a  buyer's  agreement  to  accept  and  pay  for  personal  property, 
the  title  to  which  is  vested  in  him,  is  deemed  to  be  the  contract 
price."  Section  2303:  "The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal  property,  the 
title  to  which  is  not  vested  in  him,  is  deemed  to  be:  *  *  * 
(2)  If  the  property  has  not  been  resold  in  the  manner  prescribed 
by  section  21 51,  the  excess,  if  any  of  the  amount  due  from  the 
buyer  under  the  contract  over  the  value  to  the  seller,  together  with 
the  excess,  if  any,  of  the  expenses  properly  incurred  in  carrying 
the  property  to  market,  over  those  which  would  have  been  incurred 
for  the  carriage  thereof  if  the  buyer  had  accepted  it."  No  evi- 
dence was  offered  by  plaintiff  and  appellant  as  to  damages  re- 
coverable under  subdivision  2,  §  2303,  and  it  is  the  contention  of 
I'espondent  that  for  that  reason  there  is  no  evidence  upon  which 
the  plaintiff  can  recover.  Under  the  terms  of  the  contract,  it  is 
specifically  stipulated  and  agreed  that  the  title  to  the  property  sold 
"shall  remain  and  be  vested  in  the  party  of  the  first  part  until 
^sold  by  the  party  of  the  second  part  in  the  regular  course  of  busi- 
ness or  settled  for  as  above,  *  *  *  and  it  is  undisputed  that 
the  property  in  question  never  was  sold  by  respondent  in  the 
regular  course  of  business,  nor  has  it  ever  been  settled  for  accord- 
ing to  the  terms  of  the  contract  or  in  any  other  manner.  It  is 
respondent's  contention  therefore  that,  under  the  express  terms  of 
this  contract,  the  title  to  the  property  never  became  vested  in  re- 
spondent. It  is  the  contention  of  appellant  that,  under  the  pro- 
vision of  this  contract,  respondent  became  the  purchaser  of  prop- 
erty then  in  its  possession,  and,  having  sold  certain  of  the  machin- 
ery in  the  ordinary  course  of  business,  no  further  act  was  neces- 
sary to  vest  the  title  to  the  property,  and  respondent  should  be 
held  to  have  accepted  the  whole  thereof  under  the  contract.     In 
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our  judgment  this  contention  is  untenable  for  the  reason  that  the 
undisputed  evidence  shows  that  the  articles  sold  were  actually  paid 
for  by  respc»ident,  in  strict  accordance  with  the  terms  of  the  con- 
tract, and  it  cannot  now  be  contended  that  this  transaction  had  the 
effect  of  vesting  in  respondent  the  title  to  the  unsold  portion  of 
the  machinery.  By  the  express  terms  of  the  contract,  appellant 
retained  title  to  all  of  this  property  ''until  sold  by  party  of  the 
second  part  in  the  regular  course  of  business  or  settled  for  as 
above,"  and  it  cannot  be  contended  that  the  title  to  the  property 
neither  sold  nor  settled  for  became  vested  in  respondent.  The 
contract  in  question  was  made  and  to  be  performed  under  the 
provisions  of  these  statutes,  which  entered  into  and  became  a  part 
of  the  contract  itself.  We  hold  that  buyers  and  sellers  have  an 
absolute  right  to  contract  with  reference  to  the  vesting  of  the 
title  to  the  property  sold,  and  that,  under  these  statutes,  the 
measure  of  damages  for  a  breach  of  a  buyer's  agreement  to  accept 
and  pay  for  personal  property  may  be  absolutely  fixed  by  pro- 
visions of  the  contract  under  wKich  the  title  to  the  property  sold  is 
to  be  vested  in  the  purchaser  or  retained  by  the  seller.  If,  under 
the  contract,  the  title  to  the  property  sold  is  vested  in  the  pur- 
chaser, the  damages  for  the  breach  of  the  buyer's  agreement  to 
accept  and  pay  for  the  property  is  the  contract  price.  But  if, 
under  the  contract,  the  seller  shall  choose,  for  any  reason  which 
seems  good  and  sufficient  to  him,  to  retain  the  title  in  himself,  as 
security  or  otherwise,  the  measure  of  damages  is  the  excess,  if  any, 
of  the  amount  due  from  the  buyer  under  the  contract,  over  the 
value  of  the  property  to  the  seller.  Under  such  a  contract,  the 
measure  of  damages  becomes  a  substantial  part  of  the  contract 
itself,  and  can  no  more  be  changed  by  the  act  or  election  of  one 
party' alone  than  can  any  other  material  provision.  The  mutual 
act  and  consent  of  both  would  be  essential  to  such  a  change. 

It  is  unnecessary  for  this  court  to  attempt  to  explain  the 
reasons  which  may  have  induced  the  lawmakers  to  enact  this  rule. 
It  is  sufficient  that  we  find  it  so  written.  The  provisions  of  these 
sections  of  our  Civil  Code  appear  to  have  been  first  formulated  by 
the  New  York  Code  Commission,  and  were  adopted  and  enacted 
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as  the  law  in  the  early  years  of  our  territorial  government,  and 
have  remained  unchanged  to  this  day.  In  its  report  to  the  Legis- 
lature of  New  York,  in  1865,  the  Commission  say:  "In  all  this 
immense  range  of  subjects,  while  it  has  been  the  general  purpose 
of  the  commissioners  to  give  the  law  as  it  now  exists,  they  have 
kept  in  mind  the  injunction  of  the  Constitution  to  'specify  such 
alterations  and  amendments  therein  as  they  shall  deem  proper.'  In 
obedience  to  this  command  of  the  organic  law,  they  have  specified 
various  alterations  and  amendments  which  they  consider  proper  to 
be  adopted."  Whether  these  sections  were  originally  intended  to 
express  the  law  as  it  then  existed  in  New  York,  or  were  con- 
sidered "alterations  and  amendments"  proposed,  is  not  material; 
nor  would  it  serve  any  useful  purpose  to  attempt  to  discuss  the 
proposition.  Whatever  their  source,  or  origin,  they  are  now 
crystallized  into  fixed  rules  of  law,  which  must  control  the  rights 
of  parties  to  contracts  of  purchase  and  sale  of  personal  property. 
Parties  may  contract  as  they  think  will  best  serve  their  interests, 
with  reference  to  the  vesting  of  title  to  property  made  the  subject 
of  sale.  But  such  contracts,  when  made,  must  be  held  binding 
and  effective,  until  changed  by  mutual  consent  of  the  parties 
thereto. 

Under  this  view  of  the  law,  there  was  no  evidence  offered  at 
the  trial  by  the  plaintiff  warranting  a  recovery  of  substantial 
damages  against  respondent  in  any  sum,  and  the  order  of  the  trial 
court  directing  a  verdict  for  the  defendant  was  not  prejudicial 
error,  which  would  warrant  a  reversal  of  this  judgment. 

The  order  and  judgment  of  the  trial  court  are  therefore  af- 
firmed. 

McCOY,  J.,  took  no  part  in  this  decision.  WHITING,  J., 
dissents. 


POLT  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

Laws  1907,  c.  215,  relating  to  the  liability  of  railroad  corpora- 
tions for  injury  caused  by  fires,  does  not  penalize  them  for  failure  to 
comply  with  any  specific  duties,  but  creates  absolute  liability  for 
actual    damages    when    injury    occurs,    regardless    of    negligence    or 
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violation  of  duty;  the  penalty  of  double  damages  fixed  by  the  statute 
being  Inflicted  for  failure  to  ascertain  and  pay  actual  damages  for 
injuries  after  notice;  and,  so  construed,  the  act  is  a  proper  exercise 
of  the  police  power. 

(Opinion  filed  November  2,   1910.) 

Appeal  from  Circuit  Court,  Aurora  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  J.  F.  Polt  against  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

/.  D,  Elliott  and  H,  C.  Preston,  for  appellant. 

The  statutes  making  railroad  companies  liable  as  insurers  for 
damages  are  purely  remedial,  for  it  makes  railroad  companies 
doing  lawful  acts,  for  their  own  profit,  liable  for  actual  damages, 
and  no  more.  Such  a  statute  is  not  a  penal  one;  the  law  stops 
with  actual  damages.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Matthews,  17 
Sup.  Ct.  Rep.  257 ;  Hart  et  al.  v.  Western  R.  R.  Co.,  46  Am.  Dec. 
719;  Grissell  v.  H.  R.  Ry.  Co.,  i  Am.  St.  138;  St.  Louis  &  S.  F. 
Ry.  V.  Matthews,  17  Sup.  Ct.  Rep.  243;  Rowell  v.  Railroad,  24 
Am.  R.  59.  The  act  in  question  undertakes  to  create  an  absolute 
liability,  without  negligence,  and  also  to  inflict  a  penalty,  thus 
punishing  the  railroad  company  when  doing  a  lawful  act,  and  in 
no  manner  violating  law.  The  Legislature  has  gone  beyond  the 
limit,  in  imposing  an  arbitrary  rule  of  damages  in  excess  of  actual 
compensation,  and  the  enforcement  of  such  penalty,  under  such 
circumstances  violates  and  infringes  both  state  and  federal  Con- 
stitutions. Clerk  V.  Am.  Express  Co.,  106  N.  W.  644;  Current 
Law,  vol.  9,  873;  Bennett  v.  Ry.  Co.,  16  N.  W.  210:  M.  St.  L. 
Ry.  Co.  V.  Beckwith,  9  U.- S.  Sup.  Rep.  207;  Jolliffe  v.  Brown, 
53  Am.  St.  Rep.  872;  Low  v.  Rees  Co.,  43  Am.  St.  Rep.  670; 
Atkinson  &  N.  Ry.  Co.  v.  Baty,  6  Neb.  37 ;  Wilder  v.  C.  &  W.  M. 
Ry.  Co.,  38  N.  W.  290;  St.  Louis,  etc.,  Ry.  Co.  v.  Paul,  62  Am. 
St.  Rep.  154. 

Fellows  &  Fellows,  for  respondent. 

The  adoption  of  the  statute  in  this  and  other  states  making 
railroad  companies  liable  for  damages  by  fire  caused  by  the 
operation  of  their  locomotive  engines,  is  but  the  re-enactment  pro 
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tan  to  of  the  ancient  common  law  for  the  better  protection  of 
property  exposed  to  such  unusual  dangers.  St.  L.  &  S.  F.  R.  Co. 
V.  Mathews,  (U.  S.)  17  Sup.  Ct.  250;  Union  Pac.  Co.  v.  De  Busk, 
3  L.  R.  A.  350;  M.  &  St.  L.  V.  Beckwith,  129  U.  S.  126;  State  v. 
Shevlin-Carpenter  Co.,  103  X.  W.  935;  Dey  v.  Woodworth,  13 
How.  363;  Mo.  Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  512;  A.  T.  & 
S.  F.  Ry.  V.  Mathews,  174  U.  S.  96,  8  Cyc.  801. 

SMITH,  J.  Respondent  commenced  an  action  in  the  circuit 
court  of  Aurora  county  to  recover  damages  under  chapter  215, 
Laws  1907,  requiring  'Vailroad  corporations  to  pay  double  the 
amount  of  damages  incurred  by  fires  communicated  by  locomotive 
engines.''  On  July  22,  1908,  appellant  served  upon  respondent  an 
offer  in  writing  to  pay  him  $500  in  full  for  his  damages.  On. the 
trial  a  verdict  was  returned  in  favor  of  respondent  for  $780. 
Later  respondent  served  a  notice  of  motion  for  judgment,  and  the 
court  directed  a  judgment  in  double  damages,  together  with  costs, 
and  thereupon  a  total  judgment  of  $1,715.35  was  entered  against 
appellant.  The  only  questions  presented  on  this  appeal  relate  to 
the  constitutionality  of  the  act  under  which  the  judgment  for 
double  damages  was  entered. 

It  is  strenuously  urged  by  appellant  that  the  act  of  1907,  at- 
tempting to  impose  double  damages,  is  unconstitutional.  It  is  con- 
ceded by  appellant  that  such  damages  are  penal  in  character,  and 
that  a  railroad  company  may  be  required  to  pay  double  damages 
where  there  has  been  a  violation  of  some  specific  duty.  It  is  con- 
tended, however,  that  the  failure  of  duty  for  which  such  penalty 
may  be  imposed  must  be  one  which  itself  contributes  to  the  injury. 
It  is  urged  that  this  act  of  1907  creates  a  debt,  an  absolute  liability, 
as  soon  as  the  injury  occurs,  with  no  possible  defense  thereto,  and 
the  only  question  which  can  be  litigated  is  the  amount  of  appel- 
lant's damages;  and  that  because  the  parties  may  fail  to  agree  as 
to  the  amounf,  and  suit  is  brought  in  the  courts  to  determine  the 
controversy,  where  the  railroad  company  is  unsuccessful,  and  the 
damages  assessed  are  one  cent  more  than  the  sum  offered  by  the 
company,  then  the  defendant  is  penalized  in  double  the  amount  of 
actual  damages,  and  this  with  no  corresponding  liability  upon  the 
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plaintiff  for  a  failure  to  agree  upon  the  amount,  except  the  im- 
position of  costs. 

It  is  strenuously  urged  that  no  class  of  persons  can  be  singled 
out  and  required  to  pay  a  penalty  for  the  privilege  of  appealing 
to  the  courts,  and  that  the  company  may  escape  double  damages 
only  by  failing  to  exercise  its  privilege  of  resisting  in  a  court  of 
justice  a  debt  which,  in  amount,  it  deems  unjust.  Our  attention 
has  not  been  called  to  any  decision  holding  that  the  violation  of 
duty  for  which  such  a  penalty  may  be  imposed  by  statute  must  be 
a  violation  of  a  duty  which  contributes  directly  to  the  specific  in- 
jury complained  of.  It  is  true  that  in  most  instances  the  duties 
for  a  violation  of  which  double  damages  are  imposed  are  duties 
tending  to  guard  against  injuries  which  may  result  in  some  man- 
ner from  the  operation  of  railroads,  but  no  case  has  been  cited 
which  holds  that  a  failure  on  the  part  of  the  company  to  pay 
actual  damages  may  not  be  penalized  by  statute.  It  is  plain  that 
the  statute  under  consideration  does  not  by  any  of  its  provisions 
attempt  to  penalize  the  railroad  company  because  of  its  failure  to 
comply  with  any  specific  duties  arising  in  the  operation  of  the 
railroad,  but  that  its  liability  for  actual  damages  for  such  injuries 
becomes  absolute  and  fixed  whenever  the  injury  occurs,  irre- 
spective of  whether  the  company  has  been  guilty  of  negligence  or 
of  a  violation  of  any  duty  imposed  upon  it  by  law.  It  would  seem, 
therefore,  that  the  only  duty  the  failure  to  perform  which  is 
penalized  by  this  statute  is  the  duty  to  ascertain  and  pay  actual 
damages  for  injuries  within  60  days  after  notice.  It  may  be  con- 
ceded, as  contended  by  appellant,  that  this  statute  creates  an 
absolute  liability  for  injuries  which  renders  immaterial  all  ques- 
tions as  to  negligence  in  the  operation  of  railroad  trains,  as  well 
as  failure  to  comply  with  statutory  requirements,  such  as  fences, 
cattle  guards,  etc.,  but  it  also  prescribes  and  creates  a  duty  on  the 
part  of  the  company  to  correctly  ascertain  and  tender  the  amount 
of  actual  damages  within  60  days  after  notice  of  the  injury.  The 
penalty  is  not  imposed  because  of  litigation  which  may  follow  the 
injuries,  but  because  it  is  made  the  duty  of  the  company,  both  to 
correctly  ascertain  and  to  offer  to  pay  the  damages.     If  such  a 
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Statutory  requirement  is  a  proper  exercise  of  police  power,  it 
violates  no  constitutional  right.  The  duty  thus  imposed  may  be 
one  of  the  greatest  difficulty  and  may  result  in  injustice  in  many 
instances,  but  this  court  cannot  say  that  it  is  impossible  of  per- 
formance. It  may  be  conceded  that  a  legislative  act  which  should 
attempt  to  create  an  absolute  liability  to  pay  double  the  actual 
damages  in  every  case  of  injury,  where  no  failure  of  any  duty, 
within  the  scope  of  police  power  or  control  is  involved,  might  be 
a  questionable  exercise  of  legislative  power.  But,  if  it  be  conceded 
that  this  duty  to  correctly  ascertain  the  actual  damages  is  one 
which  may  be  imposed  as  an  exercise  of  police  power,  such  an 
enactment  cannot  be  held  to  interfere  with  any  constitutional 
right.  The  weight  of  judicial  opinion  seems  to  us  to  sustain  the 
proposition  that  such  a  requirement  is  a  proper  exercise  of  police 
power.  In  the  case  of  Jensen  v.  South  Dakota  Central  Railway 
Co.,  infra,  this  court  said:  "Another  ground  for  the  exercise  of 
such  police  power  found  in  the  enactments  in  question  is  that  the 
injury  actually  received  in  such  cases  is  often  so  small  that  in 
many  cases  no  effort  would  be  made  by  the  sufferer  to  obtain  re- 
dress, if  the  private  interest  was  not  supported  by  the  imposition 
of  some  punitive  damage.  Such  seem  to  be  the  principles  estab- 
lished by  the  following  authorities:  M.  &  St.  L.  Ry.  Co.  v.  Beck- 
with,  129  U.  S.  26,  9  Sup.  Ct.  207,  32  L.  Ed.  585 ;  Welsh  v.  C,  B. 
&  Q.  Ry.  Co.,  S3  Iowa,  632,  6  N.  W.  13;  Bennett  v.  Wabash 
Ry.  Co.,  61  Iowa,  355,  16  N.  W.  210;  Mo.  Pac.  Ry.  Co.  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  no,  29  L.  Ed.  463;  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct.  609,  43  L.  Ed. 
909;  Freund  on  Pplice  Power,  pp.  630-637.'*  The  proposition 
involved  is  identical  with  that  decided  by  this  court  in  Jensen  v. 
South  Dakota  Central  Railway  Co.,  25  S.  D.  506,  127  N.  W.  650, 
and  that  case  must  be  held  to  be  decisive  of  this  appeal. 

The   order   and    judgment    of    the    trial    court    are    therefore 
affirmed. 
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STATE  V.  FRAZIER. 

The  right  of  appeal  from  a  judgment  of  conviction  is  purely 
statutory,  dependent  on  accused  complying  strictly  with  the  laws  and 
rules  governing  an  appeal. 

An  accused  who  chooses  his  own  counsel  Is  bound  by  all  they 
do  or  fall  to  do,  and  he  must  suffer  the  consequences  of  their  In- 
excusable neglect. 

Where  the  failure  of  the  attorneys  of  accused  appealing  from  a 
conviction  to  prepare  and  serve  the  abstract  and  brief  within  the 
time  fixed  by  the  rules  of  the  Supreme  Court  was  not  excused  except 
as  shown  by  the  affidavit  of  one  of  the  attorneys,  who  avered  that 
he  bad  been  ill  after  the  time  for  the  serving  of  the  abstract  and 
brief,  and  no  abstract  or  brief  was  attempted  to  be  filed  or  served 
until  nearly  nine  months  after  notice  of  appeal,  the  appeal  must  be 
dismissed  for  the  inexcusable  neglect  of  the  attorneys. 

(Opinion  filed  November   2,    1910.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Wm.  G. 
Rice,  Judge. 

William  K.  Frazier  was  convicted  of  crime,  and  he  appeals. 
Dismissed. 

See,  also,  23  S.  D.  304,  121  N.  W.  790. 

Thomas  E.  Harvey,  Hayes  &  Heffron,  and  Chambers  Kellar, 
for  appellant.    S.  E.  Clark,  Atty.  Gen.,  for  the  State. 

WHITING,  P.  J.  This  action  is  before  us  upon  a  motion  to 
dismiss  the  appeal  herein;  said  motion  being  based  upon  the 
ground  that  appellant  has  failed  to  prosecute  such  appeal  with  due 
diligence.  This  motion  was  first  presented  upon  October  5,  1910, 
the  return  day  of  an  order  to  show  cause  why  such  motion  should 
not  be  granted.  The  record  shows  that  such  order  to  show  cause 
was  duly  served  upon  attorneys  for  appellant  upon  the  30th  day  of 
September,  1910,  service  thereof  being  admitted  by  Mr.  Hayes  in 
the  name  of  Thomas  E.  Harvey  and  Hayes  &  Heffron.  No  ap- 
pearance or  answer  was  made  by  any  person  for  appellant,  but, 
before  the  entry  of  a  formal  order  of  dismissal,  a  telegram  was  on 
the  7th  day  of  October  received  by  the  clerk  of  thrs  court  asking 
that  this  matter  be  held  up;  such  telegram  being  signed  in  the 
firm  name  of  Hayes  &  Heffron.  The  clerk,  by  direction,  wired 
said  attorneys  that  the  case  would  be  kept  open  until  the  loth  of 
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October.  Upon  that  day,  Mr.  Harvey  of  counsel  for  appellant 
appeared  and  filed  his  affidavit  upon  behalf  of  appellant.  The 
Attorney  General  being  absent,  the  further  consideration  of  this 
cause  was  continued  until  October  28th,  that  both  parties  might 
appear  and  make  such  further  showing  as  they  might  desire. 
October  28th  Mr.  Harvey  again  appeared  and  filed  another  affi- 
davit, sworn  to  by  himself  and  also  one  by  appellant.  The  Attor- 
ney General  was  not  present  in  person,  but  filed  a  written  state- 
ment giving  the  reasons  why  in  his  opinion  the  case  should  be 
dismissed,  and  calling  attention  to  the  history  of  this  case  upon  a 
prior  appeal  to  this  court. 

The  following  facts  appear  undisputed.  This  appeal  was 
taken  March  11,  1910.  Notice  of  appeal  was  signed  in  names  of 
Chambers  Kellar,  Thomas  E.  Harvey,  and  Hayes  &  Heffron  as 
attorneys  for  appellant.  Such  notice  of  appeal  was  served  on  the 
acting  state's  attorney,  but  was  never  served  upon  the  Attorney 
General  as  required  by  the  rules  of  this  court  then  in  force.  The 
admission  of  service  of  such  notice  of  appeal  seems  to  have  been 
signed  in  the  handwriting  of  Mr.  Hayes  as  was  the  written  notice 
of  appeal  given  and  filed  in  circuit  court  on  December  20,  1909,  to 
stay  execution  of  sentence.  The  signatures  to  the  notice  attached 
to  proposed  bill  of  exceptions  are  in  the  apparent  handwriting  of 
Mr.  Hayes,  and  attached  to  such  notice  are  the  names  of  all  the 
hereinbefore  mentioned  attorneys  for  appellant.  The  motion  for 
new  trial  and  written  assignment  of  errors  presented  upon  motion 
for  new  trial  are  both  apparently  signed  in  the  handwriting  of  Mr. 
Hayes.  All  papers  that  were  prepared  and  filed  by  appellant  in 
connection  with  his  motion  for  new  trial,  settlement  of  bill  of  ex- 
ceptions, and  perfection  of  appeal  herein  were  signed  or  indorsed 
in  the  handwriting  of  Mr.  Hayes ;  it  thus  clearly  appearing  that  he 
was  actively  employed  in  such  case  at  least  until  the  appeal  was 
perfected.  No  abstract  or  brief  was  served  or  filed  by  appellant 
or  attempted  to  be  served  or  filed  until  October  28,  1910.  There 
is  no  claim  made  by  appellant's  counsel  but  that  they  were  familiar 
with  the  rules  of  this  court  requiring  such  abstract  and  brief  to 
be  served  and  filed  within  30  days  after  notice  of  appeal,  where 
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bill  of  exceptions  had  been  settled  prior  to  such  appeal.  The  only 
excuse  offered  by  Mr.  Harvey  in  his  first  affidavit  was  his  own 
sickness  dating  from  May  8,  1910.  While  such  sickness  was 
ample  excuse  for  any  apparent  neglect  of  Mr.  Harvey  after  that 
date,  it  does  not  explain  why  he,  if  he  was  in  charge  of  the  case, 
had  not  prepared  and  served  abstract  and  brief  on  or  before  April 
10,  1910,  the  time  when,  in  accordance  with  the  rules  of  this 
court,  the  same  should  have  been  served  and  filed  where  no  ex- 
tension of  time  had  been  obtained.  Mr.  Harvey  in  such  affidavit 
states  that  he  had  left  this  case  with  Mr.  Hayes  to  attend  to,  and 
that  Mr.  Hayes  was  then,  October  10,  1910,  away  from  home, — 
but  it  appears  by  Mr.  Hayes*  own  signature  that  he  was  at  home 
on  September  30,  19 10,  when  the  order  to  show  cause  was  served 
upon  him.  It  appears  from  the  affidavit  of  appellant  himself  that 
Mr.  Hayes  knew  of  the  sickness  of  Mr.  Harvey,  and  knew  prior 
to  September  23,  1910,  that  the  appeal  herein  had  been  neglected. 
It  clearly  appears  from  all  the  affidavits  as  well  as  from  the 
files  herein  that  Mr.  Hayes,  if  not  Messrs.  Kellar  and  Heffron, 
was  employed  by  the  appellant  and  associated  with  Mr.  Harvey 
as  counsel  upon  this  appeal,  and  it  appears  to  the  satisfaction  of 
this  court  from  all  the  files  herein  that  Mr.  Hayes  was  the  lead- 
ing counsel  for  appellant;  yet  not  a  single  word  explaining  or 
excusing  the  neglect  of  counsel  other  than  Mr.  Harvey  is  pre- 
sented for  our  consideration,  and  all  the  neglect  from  May  10, 
1910,  appears  to  have  been  the  fault  of  counsel  other  than  Mr. 
Harvey  and  to  be  absolutely  unexcusable.  It  appears  undisputed 
that  the  appellant  never  paid  the  fee  necessary  to  have  the  record 
herein  filed  in  this  court  upon  this  appeal.  It  further  appears  that 
upon  a  prior  appeal  of  this  case  taken  by  the  present  appellant 
such  appeal  went  over  the  first  term  of  this  court  at  which  it 
should  have  been  heard,  and  that  this  was  caused  by  neglect  and 
delay  on  the  part  of  this  appellant;  that  upon  such  appeal  appel- 
lant neglected  to  have  the  record  on  appeal  transmitted  from  the 
trial  court  to,  and  filed  in  this  court,  and  such  transmission  was 
obtained  by  the  state.     The  state  moved  for  the  dismissal  of  such 
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former  appeal,  but  this  court  denied  said  motion,  and  it  would 
seem  that  appellant  was  again  relying  upon  the  leniency  of  this 
court  to  excuse  and  overlook  any  and  all  disregard  of  his  duties. 

It  may  seem  hard  that  one  should  suffer  through  the  neglect 
of  his  counsel,  but  it  must  at  all  times  be  borne  in  mind  that 
appellant  has  been  tried  before  a  jury  of  his  peers  and  found 
guilty;  that  such  verdict  and  judgment  entered  thereon  are  pre- 
sumed to  be  just;  that  the  right  to  appeal  to  a  higher  court  is 
purely  a  statutory  right  dependent  upon  the  appellant  complying 
strictly  with  the  laws  and  rules  governing  such  appeal ;  that  an 
appellant  chooses  his  own  counsel  to  act  for  him  and  is  bound 
by  all  they  do  or  fail  to  do;  that  without  rules  of  procedure  it 
would  be  impossible  for  courts  to  transact  business ;  that,  there- 
fore, appellants  must  suffer  the  consequences  of  the  neglect  of 
their  counsel  unless  such  neglect  is  excusable. 

There  appearing  no  excuse  for  the  utter  disregard  of  the 
rules  of  this  court  by  counsel  for  appellant,  other  than  Mr.  Har- 
vey, the  motion  to  dismiss  the  appeal  herein  should  be,  and  the 
same  is,  granted,  and  the  trial  court  directed  to  enforce  the  judg- 
ment of  such  court. 


RITCHIE  et  al.  v.  JENSEN  et  al. 
(Opinion  filed  November  2,  1910.) 
On  rehearing.     Former  opinion  and  judgment  reversed. 
For  former  opinion,  see  22  S.  D.  598,  119  N.  W.  990.     Hon. 
Levi  McGee,  Judge. 

Fcnvler  &  Fowler,  for  appellants.  Charles  M,  Brozvn,  for  re- 
spondents. 

SMITH,  J.  This  case  is  before  us  upon  rehearing,  and  will 
be  found  reported  in  22  S.  D.  598,  119  N.  W.  990.  When  the 
former  decision  was  rendered,  there  was  no  brief  on  file  for  re- 
spondents. Subsequently  respondents  petitioned  for  a  rehearing, 
which  was  granted.  One  ground  upon  which  such  petition  was 
based  was  that  through  inadvertence  of  their  former  counsel  re- 
spondents were  not  informed  of  any  proceeding  in  this  court  prior 
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to  the  rendition  of  its  decision,  and  thus  were  deprived  of  an 
opportunity  to  be  heard.  In  preparing  the  decision  for  publica- 
tion in  our  stat^  reports,  the  brief  of  counsel  for  respondents  on 
rehearing,  wherein  it  is  contended  this  court  was  without  juris- 
diction to  review  that  part  of  the  judgment  of  the  court  below 
directing  defendant  Christian  L.  Jensen  to  pay  the  telephone  com- 
pany the  sum  of  $183.33  ^^^  ^^^  use  and  benefit  of  the  company's 
stockholders,  and  that  this  court  erred  in  basing  its  decision  upon 
a  finding  of  fact  not  pleaded,  was  inserted,  as  if  such  brief  had 
been  on  file  when  such  decision  was  rendered.  In  fact,  there  was 
no  brief  on  file  of  any  description  on  behalf  of  respondents,  and 
such  contentions  were  not  then  considered  by  this  court.  How- 
ever, in  the  view  we  take  at  this  time,  these  matters  become 
immaterial,  and  need  not  be  further  noticed.  This  appeal  is  be- 
fore the  court  upon  the  judgment  roll  alone,  consisting  of  plead- 
ings, findings  of  fact,  conclusions  of  law,  and  the  judgment.  The 
pleadings  .are  very  voluminous,  and  only  certain  portions  thereof 
need  be  referred  to  for  the  purpose  of  such  matters  as  we  deem 
decisive  of  the  appeal.  The  complaint,  among  other  things, 
alleges  that  said  Jensen  converted  the  funds  of  the  company  to 
his  private  use;  that  the  books  of  the  company  have  been  imper- 
fectly kept,  falsified,  altered,  changed,  and  rewritten  by  the  de- 
fendants,, in  consummation  of  a  fraudulent  plan  and  design  to 
misappropriate  the  property  and  income  of  the  corporation  to  the 
detriment  of  its  stockholders;  that  one  of  the  original  books  of 
the  company  has  been  removed  or  destroyed,  and  further  alleges 
that,  by  reason  of  such  fraud,  mismanagement,  and  dishonesty  of 
the  defendants,  the  property,  franchises,  and  business  of  the  de- 
fendant company  are  being  lost,  destroyed,  and  damaged  for  the 
express  purpose  of  wrecking  the  business  of  the  company,  and 
depreciating  the  value  of  its  stock  in  order  to  deprive  the  stock- 
holders and  particularly  these  plaintiflBs  thereof,  and  to  enable  the 
defendant  Christian  L.  Jensen  to  appropriate  the  property  and 
income  thereof  to  his  own  use  and  personal  advantage.  All  these 
allegations  of  the  complaint  and  numerous  others  of  a  similar 
character  are  specifically  denied  by  the  answer.     No  findings  of 
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fact  appear  to  have  been  made  by  the  trial  court  with  reference  to 
these  alleged  fraudulent  acts  of  the  defendants,  but,  as  no  ques- 
tion i's  raised  in  appellants'  brief  as  to  the  failure  of  the  court 
to  make  findings  upon  the  various  charges  of  fraudulent  conduct, 
they  will  be  deemed  abandoned  by  appellants,  as  well  as  for  the 
reason  that  the  findings  are  entirely  silent  upon  them ;  and,  no 
evidence  having  been  preserved  in  the  record  tending  to  prove 
such  allegations,  it  will  be  presumed  that  none  was  offered. 

No  question  is  raised  as  to  the  sufficiency  of  the  evidence  to 
support  the  findings  of  fact.  From  the  findings  it  appears  that 
the  People's  Telephone  &  Telegraph  Company  was  a  corporation 
organized  under  the  laws  of  this  state  in  the  month  of  October, 
1895 ;  that  the  defendant  Christian  L.  Jensen  has  at  all  times 
since  been  the  president,  general  manager,  and  one  of  the  directors 
thereof ;  and  that  the  defendant  Lillie  M.  Jensen,  wife  of  Christian 
L.  Jensen,  was  elected  treasurer  of  said  company  in  December, 
189s,  and  has  been  such  treasurer  since  that  time ;  that  the  shares 
of  stock  owned  by  the  plaintiffs  were  purchased  from  the  defend- 
ant Christian  L.  Jensen  subsequent  to  the  organization  of  the 
corporation,  upon  Jensen's  representation  that  he  was  constructing 
a  telephone  plant  at  Hot  Springs  which  was  about  completed ;  that 
the  corporation  was  out  of  debt;  that  he  would  have  the  manage- 
ment thereof;  and  that  he  promised  and  represented  to  the 
plaintiflFs  that  the  cost  of  running  and  operating  the  plant  would 
be  no  more  than  $50  per  month,  and  that  that  sum  would  cover 
all  expenses,  including  his  own  compensation  as  manager.  The 
court  further  finds  that  Jensen  and  his  wife  at  all  times  have  had 
entire  control  and  management  of  the  business  of  the  defendant 
company;  that  no  election  of  officers  or  directors  has  been  held 
since  the  organization  of  the  company ;  and  that  no  notice  of  any 
regular  or  special  meetings  of  the  stockholders  or  directors  has 
been  given  the  plaintiffs;  that  only  two  meetings  of  the  directors 
have  been  held  since  December  i,  1895;  that  the  by-laws  require 
the  treasurer  of  the  company  to  furnish  a  bond  in  the  sum  of 
$2,000,  which  has  never  been  furnished ;  that  the  funds  of  the  de- 
fendant corporation  have  never  been  regularly   deposited   in  any 
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bank,  btit  have  been  mingled  with  the  personal  funds  of  the  de- 
fendant Christian  L.  Jensen,  and  paid  out  by  him  as  treasurer, 
and  the  books  of  the  company  have  been  kept  by  Lillie  M.  Jensen, 
his  wife;  that  no  trial  balance  has  ever  been  made;  and  that  the 
books  were  never  closed  or  balanced  to  show  the  amount  of  money 
on  hand  at  any  given  time,  except  that  the  receipts  and  disburse- 
ments were  computed  up  to  the  date  of  the  trial,  April  17,  1902, 
and  show  a  balance  on  hand  of  $570.70.  The  findings  further 
show  that  a  large  portion  of  the  receipts  of  the  corporation  were 
collected  by  the  defendant  Jensen  in  merchandise,  goods,  and 
'Services,  instead  of  cash,  all  of  which  were  charged  against  his 
account  on  the  books  of  the  company,  but  the  findings  do  not 
show  that  the  books  of  the  corporation  were  falsely  or  fraudu- 
lently kept,  nor  that  any  of  the  charges  made  therein  were  fraudu- 
lent or  excessive,  or  that  any  act  of  the  defendants  was  done  with 
fraudulent  intent.  The  findings  further  disclose  that  the  earnings 
and  receipts  of  the  company  from  January  20,  1896,  to  April  i, 
1902,  were  $8,129.60  and  the  total  disbursements  during  said  time 
were  $7,55945.  The  corporation  is  not  shown  to  be  insolvent. 
The  findings  further  show  that  the  defendant  Christian  L.  Jensen 
charged  for  his  services  as  manager  the  sum  of  $60  per  month  up 
to  June  12,  1897,  and  from  June  12,  1897,  to  the  26th  day  of 
June,  1 901,  charged  the  sum  of  $75  per  month  for  such  services, 
which  the  court  finds  to  be  a  reasonable  compensation ;  also,  that 
the  defendant  charged  the  sum  of  $320  for  fuel  and  $140  for  rent 
from  the  12th  day  of  June,  1897,  to  the  26th  day  of  June,  1901, 
but  the  court  does  not  find  that  the  items  so  charged  were  ex- 
cessive or  fraudulent  in  character,  nor  is  there  any  finding  that  the 
defendant  Jensen  acted  dishonestly  or  fraudulently  in  any  respect 
in  the  discharge  of  his  duties  as  general  manager  of  the  business 
of  the  corporation,  nor  that  the  books  were  altered,  falsified,  or 
fraudulently  kept. 

The  question  upon  this  record  is  whether  these  plaintiffs  as 
stockholders  have  any  right  in  themselves  to  maintain  this  action, 
the  purpose  of  which  is  to  require  the  defendant  Christian  L. 
Jensen  to  return  to  the  corporation  all  moneys  alleged  to  have 


Digitized  by 


Google 


390  SOUTH  DAKOTA  REPORTS.  [November, 

been  paid  out  by  him  as  manager  in  excess  of  the  sum  of  $50  per 
month.  Under  these  findings  of  fact,  the  right  of  plaintiffs  to 
maintain  this  action,  if  it  exists  at  all,  must  be  founded-  solely 
upon  the  alleged  promises  or  representations  made  by  the  defend- 
ant Jensen  to  them  at  the  time  they  became  purchasers  of  stock. 
I  do  not  know  of  any  rule  of  law  which  would  authorize  these 
plaintiffs  to  maintain  an  action  of  this  character  in  the  absence  of 
a  finding  of  dishonest  or  fraudulent  conduct  or  mismanagement 
of  the  affairs  of  the  corporation  on  the  part  of  the  defendants  in 
the  discharge  of  their  duties  as  officers  and  manager  of  the  cor- 
poration. By  the  judgment  of  the  court  the  defendant  Christian 
L.  Jensen  was  required  to  pay  over  to  the  defendant  corporation 
the  sum  of  $183.33,  being  the  amount  charged  by  him  as  com- 
pensation for  his  services  prior  and  up  to  June  12,  1897,  while  as 
to  the  other  alleged  overcharges  the  complaint  is  adjudged  to  be 
dismissed.  Neither  the  plaintiffs  nor  the  defendants  have  appealed 
from  the  judgment  awarding  the  recovery  of  $183.33,  but  the 
plaintiffs  are  here  contending  that  the  defendant  Christian  L. 
Jensen  upon  these  facts  should  have  been  required  to  pay  over  to 
the  defendant  corporation  a  sum  largely  in  excess  of  the  amount 
of  this  judgment,  to-wit,  the  sum  of  $2,205.33.  While  it  is  con- 
ceded that  this  court  cannot  modify  a  portion  of  a  judgment  from 
which  no  appeal  has  been  taken,  and  waiving  the  contention  that 
there  is  no  appeal  before  this  court  as  to  the  balance  of  the  sum 
claimed,  yet  the  question  as  to  the  right  of  the  plaintiffs  to  main- 
tain this  action  in  equity  for  the  purpose  of  requiring  the  defend- 
ant Jensen  to  pay  over  to  the  corporation  the  additional  sum 
claimed  may  be  assumed  to  be  before  this  court  upon  this  appeal. 
As  has  been  observed,  the  corporation  was  completely"  organized, 
its  officers  elected,  and  stock  being  issued  at  the  time  these  plain- 
tiffs became  stockholders.  It  is  apparent,  therefore,  that  the 
defendant  Christian  L.  Jensen  in  no  sense  bears  the  relation  of  a 
promoter,  either  to  the  corporation  or  the  purchasers  of  stock. 
Under  these  conditions,  the  plaintiffs  as  stockholders  cannot  main- 
tain an  action  in  equity  in  the  absence  of  evidence  or  findings  sup- 
porting   the    allegations    of    fraudulent    mismanagement    or    mis- 
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conduct  of  the  affairs  of  the  corporaticaa.  For  that  reason  alone, 
and  without  regard  to  other  questions  raised  upon  this  appeal,  the 
judgment  of  the  trial  court  should  be  affirmed. 

IIANEY,  J.  (concurring  specially).  The  judgment  appealed 
from  (omitting  its  formal  parts)  is  as  follows:  "It  is  ordered  and 
adjudged  that  the  defendant  Christian  L.  Jensen  pay  to  the  de- 
fendant People's  Telephone  &  Telegraph  Company,  a  corporation, 
the  sum  of  $183.33,  for  the  use  and  benefit  of  said  company,  that 
the  plaintiffs'  complaint  herein  be  dismissed,  except  as  to  said 
recovery  on  the  part  of  the  plaintiffs  from  the  defendant  Jensen; 
and  it  is  further  ordered  and  adjudged  that  each  party,  plaintiffs 
and  defendants,  pay  one-half  of  the  costs  of  this  action."  As  to 
plaintiffs'  appeal,  the  record  reads  thus:  "Thereafter  and  within 
the  time  allowed  by  law,  the  plaintiffs  duly  took  and  perfected  an 
appeal  from  said  judgment,  except  the  portion  thereof  whereby  it 
is  adjudged  that  the  defendant  Christian  L.  Jensen  pay  to  the 
defendant  the  People's  Telephone  &  Telegraph  Company,  a  cor- 
poration, the  sum  of  $183.33  for  the  use  and  benefit  of  said  com- 
pany by  serving  and  filing  a  proper  notice  of  appeal  and  under- 
taking on  appeal  duly  approved  by  the  judge  of  said  court  as  to 
form  and  sufficiency  of  sureties."  Thus  it  appears  that  the 
plaintiffs  did  not  appeal  from  the  portion  of  the  judgment  which 
determined  the  amount  of  company  funds  which  had  been  mis- 
appropriated by  the  defendant  Christian  L.  Jensen,  though  con- 
tending such  amount  should  have  been  $2,205.33,  instead  of 
$183.33,  the  amount  adjudged  to  be  due  to  the  corporation.  And 
it  now  is  contended  by  respondents,  in  effect,  that  plaintiffs  acqui- 
esced in  and  consented  to  such  adjudication  by  expressly  excepting 
that  portion  of  the  judgment  in  their  notice  of  appeal;  that,  by 
reason  of  such  exception,  they  cannot  be  heard  to  question  the 
correctness  of  such  adjudication ;  and  that  this  court  is  without 
authority  to  reverse  or  modify  the  same.  I  think  respondents  are 
right  in  this  contention.  Our  statute  provides  as  follows:  "Upon 
an  appeal  from  a  judgment  or  order,  or  upon  a  writ  of  error,  the 
Supreme  Court  may  reverse,  affirm  or  modify  the  judgment  or 
order,  and  as  to  any  or  all  of  the  parties;  and  may,  if  necessary, 
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or  proper,  order  a  new  trial;  and  if  the  appeal  is  from  a  part  of 
the  judgment  or  order,  may  reverse,  affirm  or  modify  as  to  the 
part  appealed  from."    Rev.  Code  Civ.  Proc.  §  464. 

Appellants  concede  that  the  portion  of  a  judgment  not  ap- 
pealed from  cannot  be  reversed  or  modified,  but  they  contend  that 
the  sum  stated  in  the  judgment  in  this  case  represents  only  one 
item  in  the  accounting,  and  that  the  judgment  is  not  conclusive  as 
to  other  items  claimed  to  be  due  the  corporation.  The  contention 
is  not  tenable.  It  rests  on  a  misconception  of  the  legal  effect  of 
the  judgment.  The  complaint  stated  only  one  cause  of  action. 
The  object  of  the  action  was  to  compel  the  restoration  to  the  cor- 
poration of  certain  sums  alleged  to  have  been  misappropriated  by 
defendant  Christian  L.  Jensen.  The  principal  issue  was  the 
amount  of  such  misappropriations,  if  any.  As  means  to  effect  the 
object  of  the  action  plaintiffs  demanded  an  accounting,  the  issuing 
of  a  restraining  order,  and  the  appointment  of  a  receiver.  By  its 
judgment  the  trial  court  determined  (i)  that  the  amount  to  be 
restored  to  the  corporation  was  $183.33;  (2)  that  a  restraining 
order  should  not  issue;  (3)  that  a  receiver  should  not  be  ap- 
pointed; and  (4)  that  the  costs  and  disbursements  should  be 
divided.  It  was  adjudged  by  the  part  of  the  judgment  not  ap- 
pealed from  that  no  sum  in  excess  of  the  amount  named  had  been 
misappropriated.  Neither  party  having  appealed  from  such  ad- 
judication, it  must  stand  as  the  law  of  this  case.  It  is  as  con- 
clusive against  the  plaintiffs'  claim  that  a  greater  sum  should  be 
restored  as  it  is  against  the  defendants  that  the  amount  named  is 
due  the  corporation.  The  amount  to  be  restored  being  so  small, 
there  was  no  abuse  of  discretion  in  refusing  to  issue  a  restraining 
order,  nor  any  abuse  of  discretion  in  refusing  to  appoint  a  re- 
ceiver. In  view  of  the  conclusion  reached  by  the  trial  court 
regarding  the  amount  of  recovery,  it  did  not  err  in  dividing  the 
costs  and  disbursements. 

Therefore,  adhering  to  the  views  expressed  in  the  former  de- 
cision of  this  court,  upon  the  issues  then  considered,  I  concur  in 
the  conclusion  that  the  judgment  of  the  circuit  court  should  be 
affirmed. 

CORSON,  J.,  dissenting. 
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COCKRAN  V.  RICE. 

One  employed  under  an  entire  contract  for  a  groas  sum  to  do 
a  specified  thing,  and  who  is  not  subject  to  the  direction  of  his  em- 
ployer, is  an  ''independent  contractor." 

Where  the  person  employed  by  defendant  to  plow  a  field  was 
not  hired  to  plow  any  specific  number  of  acres  at  the  rate  per  acre 
fixed  upon,  but  could  quit  when  he  chose,  and  defendant  could 
terminate  the  employment  at  any  time,  the  plower  was  not  an  In- 
dependent contractor. 

Where,  in  an  action  for  damages  done  by  a  fire  set  out  by  one 
employed  by  defendant  to  plow  a  field,  the  undisputed  evidence 
showed  that  such  person  was  not  an  independent  contractor,  but 
was  employed  to  plow  at  so  much  an  acre  at  defendant's  will,  errors 
in  receiving  or  excluding  evidence  predicated  upon  the  defense  of 
independent  contractor  were  not  reversible. 

An  agent,  who  contracts  in  his  own  name  with  one  unaware  of 
the  agency,  becomes  liable  as  principal,  so  that  where  defendant, 
in  employing  another  to  plow  a  field  for  the  company,  of  which  he 
was  managing  agent,  did  not  disclose  his  agency  to  the  person  em- 
ployed, who  did  not  know  thereof,  defendant  was  liable  as  principal 
for  the  negligence  of  such  person  in  setting  out  a  fire  which 
destroyed  plaintiff's  property. 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Roberts  County.  TTon.  J.  H. 
McCoy,  Judge. 

Action  by  Samuel  Cockran  against  Carl  J.  Rice.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.     Affirmed. 

/.  IV.  Barrington,  for  appellant.  /.  /.  Batterton  and  D,  7. 
Leary,  for  respondent. 

SMITH,  J.  Appeal  from  the  circuit  court  of  Roberts  county. 
Defendant,  appeals  from  a  judgment  and  an  order  denying  a 
motion  for  a  new  trial.  The  complaint  alleges,  in  substance,  that 
the  plaintiff  was  the  owner  of  certain  hay  and  a  granary  contain- 
ing a  large  quantity  of  wheat,  of  the  aggregate  value  of  $912, 
situated  on  premises  owned  by  the  plaintiff;  that  on  or  about  the 
23d  day  of  October,  1907,  defendant  intentionally,  negligently, 
and  carelessly  kindled  and  set  a  fire  in  grass  and  stubble  on  lands 
adjoining  plaintiff's  land,  and  permitted  the  same  to  burn  and 
spread   over   and  across   the   plaintiff's   land,   consuming   and   de- 
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stroying  the  said  granary,  hay,  and  wheat,  to  the  plaintiff's  dam- 
age in  the  sum  of  $912.  The  answer  is  a  general  denial.  The 
facts  are  practically  undisputed  that  in  the  month  of  October, 
1908,  the  Western  Land  &  Investment  Company  owned  a  40-acre 
tract  in  Roberts  county,  adjoining  premises  owned  by  the  plaintiflF 
on  which  was  situated  the  property  described  in  the  complaint ; 
that  the  Western  Land  &  Investment  Company  was  a  corporation 
of  which  the  defendant,  Carl  J.  Rice,  was  secretary  and  general 
manager;  that  the  defendant,  Carl  J.  Rice,  employed  one  Stevens 
to  plow  on  the  40-acre  tract  of  land  owned  by  the  corporation  at 
an  agreed  compensation  of  $1.25  per  acre;  that  Stevens  sent  his 
two  boys  to  do  the  plowing;  that,  while  plowing  the  land,  the 
boys  set  a  fire  to  burn  off  stubble  on  the  ground,  and  in  so  doing 
permitted  the  fire  to  spread  across  the  plaintiff's  land,  consuming 
his  granary  and  grain  and  certain  stacks  of  hay.  There  was  no 
fire  break  about  the  stubble  in  which  the  fire  was  set. 

Appellant  relies  upon  two  propositions  of  law :  First,  that  he 
is  not  responsible  for  damage  caused  by  fire  set  by  the  Stevens 
boys,  for  the  reason  that  Stevens  was  an  independent  contractor. 
Second,  that  the  Western  Land  &  Investment  Company  was 
owner  of  the  land  upon  which  Stevens  was  employed  to  perform 
work;  that  the  defendant,  Rice,  was  the  managing  agent,  and  the 
Western  Land  &  Investment  Company,  and  not  Rice,  would  be 
liable  for  such  damages.  Appellant  also  refers  in  his  brief  to  cer- 
tain alleged  errors  in  the  admission  and  exclusion  of  evidence,  and 
alleges  error  of  the  court  in  his  instruction  to  the  jury.  The  testi- 
mony as  to  the  conversation  or  contract  between  Stevens  and  Rice 
with  reference  to  the  plowing  is  very  brief.  Stevens,  called  as  a 
witness  for  plaintiff,  testified:  *The  bargain  I  had  with  Mr.  Rice 
was  to  do  this  plowing  by  the  acre.  Mr.  Rice,  the  defendant  in 
this  case,  hired  me.  My  contract  or  agreement  with  liim  was  to 
plow  by  the  acre.  I  think  I  told  Mr.  Rice  at  the  time  he  hired 
me  to  do  the  plowing  that  I  was  going  to  have  the  boys  do  the 
plowing  for  me,  *  *  *  jf  they  could  do  it  satisfactorily.  I 
believe  the  defendant  told  me  to  go  ahead.  I  was  to  have  so  much 
an  acre  for  the  plowing."     Defendant,  Carl  J.  Rice,  testified:  "I 
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had  some  conversation  with  Mr.  Stevens  relative  to  the  plowing 
of  this  land.  *  *  *  I  do  not  know  as  it  was  much  of  any 
conversation.  He  wanted  to  do  plowing,  and  I  told  him  we  were 
paying  $1.25  per  acre,  and  he  said  he  would  plow  it."  The  de- 
fendant, Rice,  was  asked  whether,  in  the  conversation  between 
himself  and  Stevens  in  which  he  hired  Stevens  to  do  the  plowing, 
anything  was  said  as  to  whom  he  (Rice)  was  acting  for  in  doing 
the  hiring,  and  answered:  "I  do  not  know  as  there  was  anything 
said  about  that.  When  I  hired  any  one,  I  did  not  usually  say,  1 
am  acting  for  the  company.'  I  told  him  that  we  wanted  a  man 
to  work,  and  whether  they  were  working  for  the  company  or  any 
one  else  does  not  cut  any  figure  so  they  get  their  pay.  I  do  not 
know  whether  I  said  to  Mr.  Stevens  whether  the  company  em- 
ployed him  or  not." 

That  the  boys  set  the  fire,  and  that  the  property  was  de- 
stroyed, is  wholly  undisputed.  The  defendant  offered  in  evidence 
a  quitclaim  deed  from  Carl  J.  Rice  to  the  Western  Land  & 
Investment  Company,  acknowledged  and  recorded,  conveying  the 
40  acres  of  land  to  the  corporation,  which  was  received  in  evi- 
dence. The  defendant.  Rice,  was  permitted  to  testify  that  this 
land  was  owned  by  the  Western  Land  &  Investment  Company,  a 
corporation ;  that  he  had  no  interest  in  the  land  except  as  an  officer 
and  agent  of  the  corporation;  and  that  the  corporation  itself  was 
farming  the  land.  So  far  as  the  record  discloses,  no  contention 
was  made  at  the  trial  that  Stevens,  in  the  performance  of  his  con- 
tract to  plow  the  lands  in  question,  was  acting  as  an  independent 
contractor;  nor  was  any  request  made  for  an  instruction  submit- 
ting that  question  to  the  jury.  The  claim  appears  first  to  have 
been  urged  on  the  motion  for  a  new  trial.  At  the  close  of  the 
evidence,  defendant  moved  the  court  for  direction  of  a  verdict, 
for  the  reason  that  the  undisputed  evidence  shows  that  the  defend- 
ant did  not  set  or  authorize  to  be  set  the  fire  m  question;  that  he 
did  not  own  the  land  upon  which  the  fire  was  set  and  had  no  in- 
terest therein,  except  that  he  was  agent  of  the  corporation  owning 
the  same;  and  there  was  no  evidence  tending  to  show  that  it  was 
necessary  for  the  plowing  of  the  land  that  the  fire  be  set;  and 
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that  the  fire  was  set  by  persons  not  in  the  employ  of  the  defend- 
ant, for  the  purpose  of  facilitating  the  doing  of  work  in  which  the 
defendant  w-as  not  interested,  which  motion  was  denied  and  an 
exception  entered.  Presumably,  under  this  exception,  appellant 
urges  the  insufficiency  of  the  evidence  to  sustain  the  verdict: 
First,  in  that  it  fails  to  show  that  the  Stevens  boys  were  the 
servants  of  the  defendant  or  were  acting  for  or  under  his  direc- 
tion; second,  that  the  evidence  is  insufficient  to  show  that  thp 
relation  of  master  and  servant  existed  between  the  defendant  and 
the  parties  who  started  the  fire;  third,  that  the  evidence  is  wholly 
insufficient  to  show  that  Carl  J.  Rice  was  the  owner  of  the  land 
upon  which  the  fire  was  started. 

There  is  no  evidence  in  the  record  to  show  that  the  defendant, 
Rice,  pretended  or  purported  to  be  acting  for  the  corporation,  at 
the  time  he  employed  Stevens  to  do  this  work;  nor  is  there  any 
evidence  showing  that  Stevens  had  any  knowledge  of  the  actual 
ownership  of  the  land  at  the  time  the  conversation  was  had  with 
Rice.  The  question  of  ownership  of  the  land  therefore  is  wholly 
immaterial  to  any  issue  of  fact  arising  under  the  evidence  offered 
on  the  trial.  Assuming  that,  under  the  issue  in  this  case,  the 
defendant  might  defeat  plaintiff^s  cause  of  action  by  showing  in 
evidence  that  Stevens  was  an  independent  contractor,  and  assum- 
ing that  the  defendant  has  not  waived  his  right  to  urge  this  par- 
ticular line  of  defense  by  his  failure  to  request  an  instruction 
submitting  that  question  to  the  jury,  we  shall  consider  the  evi- 
dence to  determine  whether  the  record  presents  evidence  tending 
or  sufficient  to  establish  such  defense. 

It  is  conceded  that  the  persons  who  caused  the  injury  to 
plaintiff's  property  were  employees  of  the  defendant,  Rice,  or  of 
his  principal.  These  persons  were  performing  labor  either  as 
servants  or  independent  contractors.  Section  1476,  Civ.  Code, 
defines  the  term  "servant" :  "A  servant  i$  one  who  is  employed  to 
render  personal  service  to  his  employer,  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and  who  in  such  service  re- 
mains entirely  under  the  control  and  direction  of  the  latter,  who 
IS  called  his  master."    The  distinction  between  servants  and  inde- 
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pendent  contractors  is  very  clearly  stated  by  Justice  Haney  in 
McCarrier  v.  Hollister,  15  S.  D.  366,  89  N.  W.  862,  91  Am.  St. 
Rep.  695:  "While  the  master  is  liable  for  the  negligrence  of  tht- 
servant,  yet  when  the  person  employed  is  engaged  imder  an  entire 
contract  for  a  gross  sum  in  an  independent  operation,  and  is  not 
subject  to  the  direction  and  control  of  his  employer,  the  relation 
is  not  regarded  as  that  of  master  and  servant,  but  as  that  of  con- 
tractor and  contractee;  and  in  such  case  the  general  rule  is  that 
the  negligence  of  the  contracting  party  cannot  be  charged  upon 
him  for  whom  the  work  is  to  be  done :  and  this  rule  is  applicable 
even  w^here  the  owner  of  the  land  is  the  j>erson  who  hires  the 
contractor,  and  for  whose  benefit  the  -work  is  done."  "The  test 
of  the  relationship  is  the  right  to  control.  It  is  not  the  fact  of 
actual  interference  with  the  control,  but  the  right  to  interfere,  that 
makes  the  difference  between  an  independent  contractor  and  a 
servant  or  agent."  26  Cyc.  1547.  To  constitute  an  ''independent 
contractor,"  the  contract  itself  must  be  one  the  performance  of 
which  will  produce  a  certain  understood  and  specified  result — a 
contract  which  contemplates  a  definite  beginning,  continuance,  and 
ending.  A  test  of  the  relationship  between  the  employer  and  the 
employee  is  the  right  of  the  employer  under  the  contract  to  con- 
trol the  manner  and  continuance  of  the  particular  service  and  the 
final  result.  No  single  fact  is  more  conclusive  as  to  the  effect  of 
the  contract  of  employment,  perhaps,  than  the  unrestricted  right 
of  the  employer  to  end  the  particular  service  whenever  he  chooses, 
without  regard  to  the  final  result  of  the  work  itself.  Under  the 
evidence  in  this  case,  there  was  no  contract  to  plow  any  specified 
number  of  acres.  Under  the  employment  shown,  Stevens  could 
plow  at  a  specified  rate  per  acre  and  quit  when  he  chose,  or  Rice 
could  terminate  such  service  at  any  time,  without  a  breach  of  the 
contract  to  be  performed.  At  most,  the  contract  was  merely  to 
pay  for  such  plowing  as  might  be  done  by  Stevens  at  the  rate  of 
$1.25  per  acre.  Such  contract  did  not  constitute  Stevens  an  inde- 
pendent contractor.  The  evidence  being  wholly  undisputed  as  to 
the  contract  itself,  and  the  contract  being  for  personal  services 
only,  the  defense  of  independent  contractor  cannot  exist,  and  the 
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defendant  cannot  assign  reversible  error  upon  rulings  of  the  trial 
court  in  receiving  or  excluding  evidence  predicated  upon  such 
defense. 

Appellant's  contention  that  he  cannot  be  held  liable  because 
he  acted  only  as  agent  of  the  corporation  cannot  be  sustained.  His 
own  evidence  affirmatively  shows  that  his  agency  was  not  disclosed 
to  Stevens,  nor  is  it  shown  that  Stevens  had  any  knowledge  of 
the  facts.  Having  assumed  to  act  as  principal,  no  reason  is  appar- 
ent why  he  should  not  be  held  to  have  assumed  the  responsibilities 
of  a  principal  toward  third  persons  for  the  act  of  a  servant  or 
employee.  In  31  Cyc.  1555,  the  rule  is  very  dearly  and  concisely 
stated:  "An  agept  who  enters  into  a  contract  in  his  own  name 
without  disclosing  the  identity  of  his  principal  renders  himself 
personally  liable,  even  though  the  third  person  knows  that  he  is 
acting  as  agent,  unless  it  affirmatively  appears  that  it  was  the 
mutual  intention  of  the  parties  to  the  contract  that  the  agent 
should  not  be  bound.  With  stronger  reason,  an  agent  who,  with- 
out disclosing  his  agency,  enters  into  contractual  relations  in  his 
own  name  with  one  who  is  unaware  of  the  agency,  binds  himself 
and  becomes  subject  to  all  liabilities,  express  and  implied,  created 
by  the  contract  and  transaction,  in  like  manner  as  if  he  were  the 
real  principal,  although  in  contracting  he  may  have  intended  to 
act  solely  for  his  principal.  U  the  agent  would  avoid  personal 
liability  on  a  contract  entered  into  by  him  in  behalf  of  his  prin- 
cipal, he  must  disclose  not  only  the  fact  that  he  is  acting  in  a 
representative  capacity,  but  also  the  identity  of  his  principal, 
although,  if  the  other  party  has  actual  knowledge  of  the  prin- 
cipal's identity,  it  would  have  the  same  effect  to  relieve  the  agent 
as  a  disclosure  by  the  latter.  The  disclosure  of  the  principal's 
identity  need  not  be  made  at  the  inception  of  the  transaction;  it 
is  sufficient  if  it  is  made  before  liability  is  incurred  on  either  side; 
but  a  disclosure  made  after  liability  is  incurred  comes  too  late  to 
relieve  the  agent  from  liabiHty."  31  Cyc.  1560,  says:  "While  an 
agent  is  not  liable  to  third  persons  for  injury  resulting  from  his 
omission  to  perform  a  duty  owed  to  the  principal  alone,  he  is 
liable  to  them  for  injury  resulting  from  his  misfeasance  or  mal- 
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feasance,  meaning  by  those  terms  the  breach  of  duty  owed  to 
third  persons  generally,  independent  of  the  particular  duties  im- 
posed by  his  agency.  Accordingly,  an  agent  may  be  held  liable 
in  damages  to  third  persons  for  conversion,  fraud,  and  deceit,  and 
even  for  negligence.  In  an  action  against  an  agent  for  misfeas- 
ance or  malfeasance,  it  is  no  defense  that  he  acted  as  agent  or  by 
the  authority  or  direction  of  another,  for  no  one  can  lawfully 
authorize  the  commission  of  a  tort." 

Appellant  also  contends  that  the  evidence  fails  to  show  that 
the  act  of  Stevens  in  starting  the  fire  was  done  as  a  necessary  part 
of  the  services  rendered  under  his  employment.  This  question 
was  fully  and  fairly  submitted  to  the  jury  under  instructions  de- 
cidedly favorable  to  the  defendant,  upon  evidence  disclosing  all 
the  surrounding  conditions,  and  their  verdict  cannot  be  disturbed 
upon  appeal. 

A  full  and  careful  consideration  of  the  entire  record  before  us 
discloses  no  reversible  error. 

The  order  and  judgment  of  the  trial  court  are  affirmed. 

McCOY,  J.,  took  no  part  in  this  case. 


ROCK  ISLAND  PLOW  CO.  v.  BALDERSON. 

Possession  of  a  note  by  the  maker  after  Its  maturity  raises  a 
presumption  of  payment  which  may  he  rebutted  by  evidence  that 
the  possession  was  acquired  without  payment. 

One  suing  on  a  note  In  the  possession  of  the  maker  has  the 
burden  of  proving  nonpayment  by  overcoming  the  presumption  of 
payment  arising  from  ench  possession. 

In  an  action  on  a  note  In  the  possession  of  the  maker,  evidence 
held  not  to  overcome  the  presumption  of  payment  arising  from  such 
possession. 

A  presumption  is  generally  only  a  rule  of  law  as  to  which  party 
shall  first  proceed  and  go  forward  with  the  evidence  to  prove  an 
issue. 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Miner  County.  Hon.  Charles  S. 
Whiting,  Judge. 

Action  by  the  Rock  Island  Plow  Company  against  A.  W. 
Balderson.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

7.  //.  Null,  for  appellant. 
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An  attorney  who  has  received  a  claim  for  collection,  has  no 
power  to  receive  anything  but  money  on  behalf  of  his  client.  Sub. 
Div.  3,  Sec.  699,  Political  Code.  And  upon  payment  thereof  and 
not  otherwise  to  discharge  the  claim.     Cyc,  vol.  4,  948. 

No  brief  on  file  for  respondent.  , 

McCOY,  J.  Plaintiff,  the  appellant,  brought  suit  to  recover 
upon  a  promissory  note.  Defendant  answered,  admitting  the 
execution  of  the  note,  and  alleging  that  the  same  had  been  fully 
paid.  On  the  trial  the  jury  returned  a  verdict  in  favor  of  de- 
fendant, and  judgment  was  rendered  thereon.  Plaintiff  brings  the 
cause  to  this  court  on  appeal. 

The  principal  assignment  of  error  is  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict,  in  that  there  was  no  evidence 
admitted  tending  to  show  that  the  note  sued  upon  had  ever  been 
paid.  It  appeared  on  the  trial  that  the  note  sued  on  was  not  at 
the  time  of  the  trial  in  the  possession  of  plaintiff,  but  in  possession 
of  defendant,  the  maker  thereof.  This  circumstance  alone  was 
sufficient  to  sustain  a  verdict  for  defendant  on  the  ground  that 
the  note  had  been  paid.  Possession  of  a  note  by  the  maker,  after 
its  maturity,  raises  the  presumption  of  payment,  but  one  that  may 
be  rebutted  by  evidence  that  such  possession  was  acquired  without 
payment.  Dan.  Neg.  Insts.  §  1228;  Jones,  Ev.  §  43;  Turner  v. 
Turner,  79  Cal.  565,  21  Pac.  959;  Potts  v.  Coleman,  67  Ala.  221; 
Callahan  v.  Bank,  82  Ky.  231.  In  Turner  v.  Turner  it  is  held 
that  where  the  note  sued  on  is  in  possession  of  the  defendant,  the 
maker  thereof,  at  the  time  of  the  trial,  and  where  the  presumption 
arising  from  such  possession  is  denied,  the  burden  is  on  plaintiff 
to  prove  nonpayment.  When  the  evidence  in  the  case  at  bar  was 
introduced  showing  the  note  in  controversy  to  be  in  the  possession 
of  the  defendant,  the  maker  thereof,  the  burden  then  devolved 
upon  plaintiff  to  overcome  by  evidence  the  presumption  of  pay- 
ment arising  from  the  defendant's  possession.  The  defendant  in 
this  case  kindly  undertook  to  furnish  the  proof  for  plaintiff  to 
overcome  this  presumption  of  payment.  Rut  we  are  of  the  opinion 
that  the  showing  made  by  defendant  was  insufficient.  The  cir- 
cumstances as  to  how  defendant  became  possessed  of  the  note  are 
only  partially  and  very  meagerly  shown  by  the  record. 
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It  does  appear,  however,  that  defendant  formerly  lived  in  the 
state  of  Iowa  and  executed  and  delivered  the  note  sued  upon  to 
plaintiff  in  that- state;  that  a  firm  by  the  name  of  Hayes  &  Sulli- 
van of  Creston,  Iowa,  had  possession  of  said  note  and  delivered 
the  same  to  Mrs.  Balderson,  the  wife  of  defendant,  in  exchange 
for  another  note  of  one  Terry ;  that  the  wife  of  defendant  paid  no 
money  to  Hayes  &  Sullivan,  but  only  delivered  the  Terry  note; 
that  Mrs.  Balderson  in  receiving  the  note  was  acting  for  her  hus- 
band, the  respondent.  Now,  who  Hayes  &  Sullivan  were  or  what 
connection,  if  any,  they  sustain  towards  plaintiff,  or  that  Hayes  & 
Sullivan  had  no  authority  to  deliver  said  note  to  Mrs.  Balderson, 
does  not  appear.  On  what  agreement  or  under  what  circum- 
stances the  Terry  note  w^as  delivered  to  Mrs.  Balderson  does  not 
appear.  If  the  burden  was  on  plaintiff  to  overcome  the  presump- 
tion of  payment  arising  from  defendant's  possession  of  the  note, 
then  it  was  incumbent  on  plaintiff  to  show  what  relation,  if  any, 
existed  between  it  and  Hayes  &  Sullivan,  and  that  Hayes  & 
Sullivan  were  not  authorized  to  deliver  possession  of  said  note  to 
Mrs.  Balderson  in  exchange  for  the  Terry  note.  If  we  are  to 
indulge  the  presumption  of  payment  arising  from  the  presumption 
of  defendant's  possession  of  said  note,  this  prestimption  would 
necessarily  carry  with  it  the  necessary  inference  that  Hayes  & 
Sullivan  were  authorized  by  plaintiff'  to  deliver  the  note  in  ques- 
tion to  Mrs.  Balderson  in  exchange  for  the  Terry  note,  and  that 
the  Terry,  note  was  given  in  full  payment  and  satisfaction  of  the 
note  sued  on.  The  burden  of  proof  being  upon  plaintiff  to  over- 
come the  presumption  of  payment  arising  from  the  possession  of 
said  note  by  defendant,  it  was  therefore  incumbent  on  plaintiff  to 
show  what  relation,  if  any,  existed  between  it  and  Hayes  &  Sulli- 
van, and  that  Hayes  &  Sullivan  were  not  authorized  to  deHver 
possession  of  said  note  to  Mrs.  Balderson  in  exchange  for  the 
Terry  note.  Plaintiff  has  failed  to  overcome  the  presumption  of 
payment  arising  from  the  circumstance  of  defendant's  possession 
of  the  note.  Presumptions  not  generally  being  regarded  as  evi- 
dence to  be  placed  in  the  balance  and  weighed,  but  only  a  rule  of 

Vol.    28   S.   D.   26 
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law  as  to  which  party  shall  first  proceed  and  go  forward  with  the 
evidence  to  prove  an  issue,  the  defendant  in  this  case  could  rest 
behind  the  presumption  of  payment  until  it  was  overcome  by  evi- 
dence from  plaintiff. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 

WHITING,  J.,  took  no  part  in  this  decision. 


MULLEN  V.  NORTHERN  ACCIDENT  INS.  CO. 

Under  Code  Civ.  Proc.  §  101,  as  amended  by  Laws  1909,  c.  283, 
providing  that  the  action  shall  be  tried  in  the  judicial  subdivision  in 
which  defendant  resides  at  the  commencement  of  the  action,  the 
venue  of  an  action  against  a  domestic  corporation  is  not  any  place 
where  it  happens  to  transact  business,  but  in  the  county  of  its  "prin- 
cipal place  of  business,"  the  place  where  its  president,  secretary,  and 
board  of  directors  meet  to  transact  the  governing  business  of  the 
corporation  proper,  where  its  books  are  kept;  that  is,  where  its  gov- 
erning power  is  exercised  and  controlled  by  its  board  of  directors 
and  officers  (citing  6  Words  and  Phrases,  5559.) 

An  action  on  a  policy  insuring  against  accident  to  human  beings 
is  not  within  Code  Civ.  Proc.  §  99„  subd.  5,  declaring  the  venue  of 
an  action  on  a  policy  of  insurance  to  recover  loss  or  damage  to 
property  insured  to  be  the  county  where  the  property  was  situated 
at  the  time  of  the  loss  or  damage. 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Rice:,  Judge. 

Action  by  Bernard  Mullen  against  the  Northern  Accident 
Insurance  Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed,  with  directions  for  change  of  venue. 

Samuel  C.  Policy,  Jason  \V.  Baker,  and  Taubman  &  William- 
son, for  appellant. 

A  corporation  for  the  purposes  of  being  sued  is  a  resident 
of  the  county  where  its  principal  office  and  place  of  business  is 
located,  and  suits  against  it  should  be  brought  in  such  county. 
Jenkins  v.  Stage  Co.,  22  Cal.  538;  Cohn  v.  Railroad  Co.,  12  Pac. 
498;  Crookston  v.  Mining  Co.,  44  Pac.  714;  Easley  v.  New  Zea- 
land Ins.  Co.,  38  Pac.  405;  Ilolgate  v.  Oregon  Pacific  Ry.  Co.,  17 
Pac.  859;  McSherry  v.  Gold   ■Mining  Co.,  32  Pac.  711;  Krogh  v. 
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Pac.  Gateway  &  Development  Co.,  104  Pac.  698;  Grocers*  Fruit 
Growing  Co.  v.  Land  Co.,  89  Pac.  120;  Thomas  v.  Placeville,  4 
Pac.  641 ;  Frenso  et  al.  v.  Court,  24  Pac.  157;  State  v.  Milwaukee, 
45  Wis.  574;  Korr  Cyc.  Code  of  Cal.,  vol.  3;  Civil  Code  of  Pro- 
cedure, Sec.  395. 

Hayes  &  Heffron,  for  respondent. 

In  the  absence  of  a  statute  governing  the  subject,  the  appel- 
lant corporation  is  a  resident,  for  the  purpose  of  suit,  of  any 
county  in  which  it  transacts  business  and  establishes  an  office. 
U.  S.,  St.  Clair  v.  Cox,  106  U.  S.  350;  Neb.,  Fremont  Butter  & 
Egg  Co.  V.  Snyder,  58  N.  W.  149;  N.  Y.,  Pond  v.  Hudson  River 
R.  Co.,  17  Howard  Practice  Rep.  543;  N.  C,  Cline  v.  Bryson  City 
Mfg.  Co.,  21  S.  E.  791 ;  Mo.,  City  of  St.  Louis  v.  Wiggins  Ferry 
Co.,  40  Mo.  586;  Mo.,  Slavens  v.  So.  Pac.  R.  R.,  51  Mo.  308; 
Locomotive  Truck  Co.  v.  Erie  R.  Co.,  10  Blatchf.  292 ;  la.,  Rich- 
ardson V.  Burlington  R.  R.  Co.,  8  la.  260;  S.  C,  Tobin  v.  Narrow 
Gauge  R.  Co.,  25  S.  E.  283;  Ga.,  Davis  v.  Banking  Co.,  17  Ga. 
323;  Minn.,  Schoch  v.  Winona  R.  Co.,  55  Minn.  479;  Minn., 
Taylor  v.  Grand  Lodge,  107  N.  W.  545. 

McCOY,  J.  This  action  w^as  instituted  for  the  purpose  of 
recovering  upon  an  accident  insurance  policy  issued  by  appellant 
to  respondent.  The  venue  was  laid  in  Lawrence  county  and 
summons  was  served  upon  defendant,  the  appellant,  in  Brown 
county.  Defendant  in  due  time  demanded  a  change  of  place  of 
trial  and  made  application  to  the  circuit  court  of  Law^rence  county 
for  an  order  changing  the  place  of  trial  from  Lawrence  to  Brown 
county.  The  application  was  denied,  and  exception  taken,  which 
ruling  of  the  court  is  now  assigned  as  error. 

Section'  loi,  Code  Civ.  Proc,  as  amended  by  chapter  283, 
Laws  1909,  provides  that  the  suit  shall  be  tried  in  the  judicial 
subdivision  in  which  the  defendant  shall  reside  at  the  commence- 
ment of  the  action.  The  appellant  is  a  domestic  corporation  or- 
ganized under  the  laws  of  this  state  and  is  transacting  an  accident 
insurance  business  in  the  city  of  Aberdeen,  Brown  county.  By 
its  '^principal  place  of  business''  is  meant  the  place  where  its 
president,  secretary,  and  board  of  directors  meet  to  transact  the 
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governing  business  of  the  corporation  proper,  where  the  books  of 
the  corporation  are  kept;  that  is,  where  the  governing  power  of 
the  corporation  is  exercised  and  controlled  by  the  l)oard  of  direct- 
ors and  officers  of  such  corporation,  and  does  not  mean  every 
place  where  such  corporation  may  happen  to  transact  business. 
6  Words  &  Phrases,  §  5559;  Standard  Oil  Co.  v.  Commonwealth, 
no  Ky.  821,  62  S.  \V.  897;  :Middletown  Ferry  Co.  v.  City  of 
Middletown,  40  Conn.  65;  Milwaukee  Steamship  Co.  v.  City  of 
•Milwaukee,  83  Wis.  590,  53  N.  W.  839,  18  L.  R.  A.  353.  Unless 
otherwise  prescribed  by  statute,  a  domestic  corporation  for  the 
purpose  of  being  sued  is  a  resident  of  the  county  where  its  prin- 
cipal place  of  business  is  located,  and  suits  against  it  should  be 
brought  in  such  county,  subject  to  the  power  of  the  court  to 
change  the  venue  to  some  other  county  for  the  reasons  mentioned 
in  section  102,  Code  Civ.  Proc,  as  amended  by  chapter  283,  Laws 
1909.  There  being  no  showing  made  by  respondent  as  to  the  con- 
venience of  witnesses  or  otherwise  that  would  authorize  the  court 
to  retain-  the  cause  for  trial  in  Lawrence  county,  the  application 
for  change  of  place  of  trial  by  defendant  should  have  been 
granted,  and  the  court  therefore  erred  in  not  granting  the  appli- 
cation. Subdivision  5,  §  99,  Code  Civ.  Proc,  providing  that  "all 
actions  brought  on  a  policy  of  insurance  to  recover  for  loss  or 
damage  to  property  insured,  shall  be  tried  in  .the  "county  or 
judicial  subdivision  where  such  property  is  situated  at  the  time  of 
such  loss  or  damage,"  docs  not  api)ly  to  suits  on  accident  policies 
insuring  against  accidents  to  human  beings.  There  is  nothing  in 
the  statute  of  this  state  requiring  actions  of  this  character  to  be 
brought  in  the  county  where  the  cause  of  action  arose  as  exists  in 
some  of  the  states.  Cases  holding  that  domestic  corporations  have 
a  right  to  trial  in  the  county  where  their  principal  place  of  busi- 
ness is  located:  Jenkins  v.  Stage  Co.,  22  Cal.  538;  Colin  v.  Rail- 
way Co.,  71  Cal.  488,  12  Pac.  498;  Crookston  v.  ]\Iining  Co.,  13 
Utah,  117,  44  Pac.  714;  Easley  v.  New  Zealand  Ins.  Co.,  4  Idaho, 
205,  38  Pac.  405;  Ilolgate  v.  Oregon  Ry.  Co.,  16  Or.  123,  17  Pac. 
859;  Krogh  v.  Pacific  I^evelopment  Co.,  11  Cal.  App.  237,  104 
Pac.  698;  12  Cent.  Digest,  tit.  "Corporations,"  §  1955;  22  Rncy. 
Pleading  and  Practice,  802. 
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The  judgment  of  the  circuit  court  is  reversed  and  the  circuit 
court  of  Lawrence  county  is  directed  to  enter  an  order  changing 
the  place  of  trial  from  Lawrence  to  Brown  county. 


NIELSKN  V.   MERCHANTS'   MUT.   INS.   ASSN. 

On  appeal  the  recitals  of  a  judgment  must  be  taken  as  a  true 
statement  of  the  facts  as  they  existed  when  it  was  rendered. 

Where,  after  a  case  w^as  called  for  trial  and  a  jury  secured,  a 
demurrer  to  certain  defenses  was  sustained,  and  defendant  thereupon 
announced  its  waiver  of  all  the  other  defenses  and  its  election  to 
stand  upon  the  defenses  held  by  the  court  insufficient  in  law,  its 
action  was  equivalent  to  a  statement  that  if  the  demurrer,  in  so  far 
as  sustained,  was  good,  plaintift  was  entitled  to  recover,  and  was  an 
admission  that  there  was  no  issue  for  a  jury,  and  judgment  could 
properly  be  rendered  for  plaintiff. 

Laws  1905,  c.  126,  §  2,  prescribes  a  standard  form  of  fire  in- 
surance policy,  and  provides  penalties  and  regulations  pertaining 
thereto.  Laws  1907,  c.  170,  §  1,  amended  the  previous  statute  by 
providing  that,  where  a  company  incorporated  under  the  South 
Dakota  laws  as  a  mutual  insurance  company  has  special  regulations, 
lawfully  applicable  to  its  organization,  membership,  policies,  or  con- 
tracts of  insurance,  such  regulations  and  its  by-laws  shall  apply  to 
and  form  a  part  of  the  policy,  providing  they  are  Indorsed  on  or 
attached  to  such  policy  or  contract  of  insurance  so  as  to  form  a  part 
thereof.  Held,  that  it  was  not  the  legislative  intent  that  a  home 
mutual  insurance  company  by  merely  designating  some  regulations 
adoi)ted  by  it  as  "special"  could  overthrow  the  provisions  of  law 
otherwise  binding  upon  all  insurance  companies,  but  that  such  special 
regulations  should  be  limited  to  those  lawful  regulations  in  relation 
to  the  organization,  membership,  or  policies  of  mutual  companies, 
which  are  special  or  peculiar  to  such  mutual  organizations,  and  the 
acts  does  not  authorize  such  a  company  to  attach  to  the  prescribed 
standard  policy  the  so-called  "iron-safe  clause"  or  the  "standard  per- 
centage valuation  clause";  neither  being  a  regulation  specially  appli- 
cable to  mutual  companies.  « 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Alva  E. 
Taylor,  Judge. 

Action  by  Peter  Nielson  against  the  Merchants'  Mutual  In- 
surance Association.  From  a  judgment  for  plaintiff  and  an  order 
sustaining  a  demurrer  to  certain  defenses,  defendant  appeals.  Af- 
firmed. 
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Sterling  &  Clark,  for  appellant.  Wm,  Issenhuth,  for  re- 
spondent. 

WHITING,  P.  J.  This  action  was  brought  to  recover  on  two 
certain  policies  of  insurance  issued  to  the  plaintiff  by  the  defend- 
ant corporation.  The  complaint  is  in  the  usual  form,  and  sets 
forth  the  fact  that  said  defendant  is  a  mutual  insurance  company, 
organized  under  the  laws  of  this  state;  that  the  plaintiff  was  the 
owner  of  certain  personal  property  situate  in  this  state;  that  in 
P'ebruary,  1908,  such  defendant  issued  its  two  policies  of  insur- 
ance upon  such  property,  copies  of  which  are  attached  and  made 
a  part  of  the  complaint;  that  the  property  described  in  the  policies 
was  destroyed  by  fire  during  the  life  of  such  policies;  that  plain- 
tiff's loss  thereunder  exceeded  the  amount  covered  by  such  poli- 
cies; that  plaintiff  made  due  proof  of  loss;  and  that  defendant  has 
failed  and  refused  to  pay  the  amount  due  under  such  policies, 
to-wit,  $1,500;  and  judgment  was  demanded  for  such  amount. 
The  policies  in  question  are  in  accordance  with  tlie  standard  fonn 
provided  for  by  chapter  126  of  the  Session  Laws  of  the  year  1905, 
except  that  certain  additional  paragraphs  were  inserted  therein  and 
there  was  attached  to  each  of  said  policies  a  *'rider"  designated  as 
the  *'iron-safe  clause."  Printed  on  the  back  of  said  policies,  and 
forming  a  part  thereof,  were  copies  of  certain  by-laws  of  said  cor- 
poration. To  this  complaint  the  defendant  interposed  an  answer, 
alleging  five  separate  and  distinct  defenses,  the  first  four  of  which 
were  in  the  nature  of  pleas  in  confession  and  avoidance,  the  fifth 
being  in  substance  a  general  denial.  The  plaintiff  demurred  to 
the  whole  of  said  answer,  and  each  part  thereof.  Such  demurrer 
was  sustained  as  to  the  second  and  third  defenses  pleaded,  but 
overruled  as  to  the  remainder  of  the  answer. 

The  record  shows  that,  immediately  after  the  oral  announce- 
ment of  the  court  upon  the  demurrer,  the  court,  over  the  objection 
of  the  defendant,  rendered  the  following  judgment:  "This  action 
being  duly  brought  on  for  trial  at  this,  the  regular  May  term  of 
the  circuit  court  within  and  for  said  county  of  Spink,  on  this,  the 
2d  day  of  June,  A.  D.  1909,  before  the  Honorable  Alva  E.  Taylor, 
the  presiding  judge  of  said  court,  and  a  jury  having  been  secured. 
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and  the  demurrer  interposed  by  said  plaintiff  to  the  amended 
answer  of  said  defendant,  and  the  court  having  sustained  said  de- 
murrer as  to  two  of  the  defenses  set  forth  by  said  defendant,  and 
said  defendant  having  elected  to  stand  upon  said  two  defenses  and 
waiving  all  others,  and  having  given  oral  notice  in  open  court  of 
its  intent  to  appeal  to  the  Supreme  Court  from  the  order  of  this 
court  sustaining  said  demurrer  in  part,  and  all  of  said  matters  being 
of  record  in  said  action,  now  on  motion  of  Wm.  Issenhuth,  the 
attorney  for  said  plaintiff,  demanding  that  said  plaintiff  have 
judgment  against  said  defendant  (or  that  said  cause  proceed  and 
trial  be  had  upon  the  remaining  issues) :  It  is  considered  and 
adjudged  by  the  court.  *  *  *  Done  in  open  court  this  2d  day 
of  June,  A.  D.  1909.  By  the  Court,  Alva  E.  Taylor,  Judge."  The 
record  is  entirely  silent  as  to  upon  what  ground,  if  any,  defendant 
objected  to  the  rendition  of  judgment.  From  the  above  judgment 
and  the  order  sustaining  the  demurrer  to  the  said  second  and  third 
answers,  the  defendant  appeals  to  this  court,  and  assigns  the 
rulings  on  such  demurrer  and  the  rendition  of  such  judgment  as 
error.  The  assignments,  so  far  as  they  relate  to  the  rendition  of 
the  judgment,  are  in  words  as  follows:  *The  court  erred  in  ren- 
dering judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant." 

There  is  certainly  no  merit  in  appellant's  contention  that  the 
court  erred  in  rendering  judgment.  The  allegations  of  such  judg- 
ment must  be  taken  as  a  true  statement  of  the  facts  as  they  existed 
when  such  judgment  was  rendered.  It  thus  appears  that  this 
cause  was  called  for  trial  and  a  jury  secured  when  the  demurrer 
was  interposed ;  that,  upon  the  sustaining  of  such  demurrer  to  the 
two  defenses,  the  said  defendant  announced  its  waiver  of  all  the 
other  defenses,  and  of  its  election  to  stand  upon  the  two  defenses 
held  by  the  court  insufficient  in  law.  This  was  the  equivalent  of 
defendant's  stating  to  the  trial  court  that,  if  the  demurrer  to  the 
second  and  third  defenses  was  good,  the  plaintiff  was  entitled  to 
recover  in  accordance  with  the  prayer  of  his  complaint.  There 
was  left,  therefore,  no  issue  to  submit  to  a  jury;  and  the  only 
question  before  the  court  was  whether  or  not  it  should  stay  the 
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entry  of  judgment  until  the  determination  of  the  appeal  from  its 
ruling  on  the  demurrer.  Appellant  in  its  brief  complains  that  the 
cause  was  not  submitted  to  the  jury,  that  no  testimony  was  given, 
no  verdict  rendered,  and  no  findings  made,  and  asks,  "What  is 
there  to  support  the  judgment?"  What  we  have  said  above 
ansv/ers  these  complaints  and  question.  The  waiver  of  the  de- 
fendant was  an  admission  that  there  was  no  issue  for  a  jury.  If 
appellant  did  not  desire  to  concede  that  it  had  no  other  defenses 
it  relied  upon — excepting  those  to  which  the  demurrer  was  sus- 
tained— all  it  needed  to  have  done  was  to  have  allowed  the  case 
to  stand  on  the  issues  as  made  by  the  remaining  defenses  pleaded, 
and  the  court  would  have  been  compelled  to  have  proceeded  w'ith 
the  trial  of  the  cause  or  continued  same. 

Defendant,  as  its  second  defense,  set  forth  the  provision  of 
the  "iron-safe  clause"  attached  to  the  policies  sued  on,  which 
clause  provided  that  the  assured  should  take  an  inventory  of  the 
property  covered  by  the  insurance  at  least  once  a  year,  and  that  he 
should  keep  books  of  account  correctly  detailing  all  purchases  and 
sales  of  said  stock,  and  keep  such  inventory  and  books  in  a  fire- 
proof safe.  Defendant  alleged  that  it  was  one  of  its  special  regu- 
lations that  no  policies  of  insurance  should  be  issued  on  stocks  of 
merchandise  or  goods,  or  fixtures,  w^ithout  incorporating  the 
above-mentioned  clause  therein,  and  alleged  further  that  such 
regulation  is  lawfully  applicable  to  its  organization  and  its  policies 
of  insurance.  Defendant  further  alleged  the  failure  of  assured  to 
comply  with  the  provisions  of  such  clause.  Defendant,  as  its  sec- 
ond defense,  set  forth  a  paragraph  of  the  policies  sued  upon,  and 
which  paragraph  is  not  found  in  the  standard  form  of  policy  pro- 
vided for  by  said  chapter  126,  Laws  1905,  supra,  said  paragraph 
being  designated  as  "standard  percentage  valuation  clause,"  and 
which  provides  that  if,  at  time  of  fire,  the  whole  amount  of  the 
insurance  on  the  property  covered  shall  exceed  75  per  cent,  of  the 
actual  cash  value  thereof,  the  company,  in  case  of  loss,  should  not 
be  liable  to  pay  more  than  its  pro  rata  share  of  the  said  75  per 
cent,  of  the  actual  cash  value  of  the  property.  Defendant  alleged 
that  such  clause  was  lawfully  applicable  to  its  policies  of  insur- 
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ance;  that  the  whole  amount  of  insurance  did,  at  time  of  los5, 
exceed  75  per  cent,  of  the  cash  value  of  the  property  insured ;  and 
that  defendant  corporation,  under  such  clause,  was  not  liable  for 
a  greater  sum  than  $350  under  both  policies. 

Appellant  claims  these  provisions  of  the  policies  to  be  valid 
under  the  provisions  of  chapter  170,  Sess.  Laws  1907,  reading  as 
follows:  '\Section  i.  That  section  2  of  chapter  126,  of  the  Session 
Laws  of  Kjos,  prescribing  a  standard  form  of  fire  insurance 
policy,  and  providing  penalties  and  regulations  pertaining  thereto, 
be  and  the  same  is  hereby  amended,  by  adding  thereto  the  follow- 
ing: *Any  company  incorporated  under  the  laws  of  South  Dakota, 
as  a  mutual  insurance  company,  or  association,  having  special 
regulations  lawfully  applicable  to  its  organization,  membership, 
policies  or  contracts  of  insurance,  such  regulations  and  its  by-laws 
shall  apply  to  and  form  a  part  of  the  policy.  Providing  the  same 
are  indorsed  on  or  attached  to  such  policies  or  contracts  of  insur- 
ance so  as  to  form  a  part  thereof.' " 

Respondent  contends  that  the  1907  amendment  is  unconstitu- 
tional; at  least  so  if  it  must  be  construed  so  as  to  give  mutual  in- 
surance companies  organized  within  this  state  privileges  which 
are  not  granted  other  mutual  companies  that  are  permitted  to  do 
business  within  this  state.  Under  the  view  we  take  of  the  mean- 
ing of  the  1907  amendment,  it  becomes  unnecessary  for  us  to 
consider  the  question  of  the  constitutionality  of  such  law.  It  will 
be  noticed  that  the  clauses  under  consideration  are  not  parts  of 
the  "by-laws"  of  defendant  company,  so  no  question,  as  to  whether 
a  by-law  inconsistent  with  or  in  conflict  with  the  terms  of  a 
standard  policy  can  affect  such  policy,  need  be  determined.  These 
clauses  are  alleged  to  be  "special  regulations,''  and  it  is  appel- 
lant's contention  that  as  such  "special  regulations"  they  are  ren- 
dered effective  by  said  1907  law,  supra.  We  think  appellant  has 
entirely  misconstrued  the  effect  of  the  word  "special"  as  used  in 
such  law.  It  was  not  the  intent  of  the  Legislature  that  a  home 
mutual  insurance  company  by  merely  designating  some  regula- 
tions adopted  by  it  as  "special"  could  overthrow  the  provision  of 
law    otherwise    binding    upon    all    insurance    companies,    but    the 
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Legislature  recognizing  that  mutual  companies,  because  of  their 
mutuality,  must  of  necessity  have  regulations  pertaining  to  their 
organization,  membership,  policies,  etc.,  peculiar  to  such  mutual 
companies,  yet  entirely  consistent  with  the  provisions  of  such 
standard  policies  as  prescribed  by  the  1905  law — which  regulations 
should  be  binding  upon  the  members  of  such  company  if  brought 
to  their  actual  notice — and  recognizing  that  under  the  1907  law 
such  regulations  could  not  be  inserted  in  the  policies,  that,  in  fact, 
it  would  be  a  misdemeanor  to  so  insert  them,  and  desiring  to 
remedy  such  defect  in  the  1905  law,  enacted  the  amendment.  It 
seems  clear  to  us  that  it  was  the  intent  to  limit  such  regulations 
to  those  lawful  regulations  in  relation  to  the  organization,  mem- 
bership, or  policies  of  mutual  companies,  which  are  special  or 
peculiar  to  such  mutual  organization,  to  such  regulations  as  are 
specially  ^'applicable  to  its  [a  mutual  company  as  distinguished 
from  others]  organization,"  etc.  To  give  to  the  1907  law  the 
meaning  and  effect  claimed  by  appellant,  and  hold  it  constitutional, 
would  be  the  equivalent  of  adding  to  the  fpos  law  a  clause :  "Pro- 
viding that  no  part  of  the  foregoing  law  shall  in  any  manner  be 
binding  upon  a  mutual  insurance  company  incorporated  under  the 
laws  of  South  Dakota." 

The  so-called  "iron-safe  clause"  or  "standard  percentage 
valuation  clause"  are  neither  of  them  in  any  sense  a  regulation 
specially  applicable  to  mutual  companies,  and  such  clauses  are  in- 
valid under  the  express  provisions  of  the  1905  law.  The  trial 
court  therefore  committed  no  error  in  sustaining  the  demurrer  to 
the  defenses  based  upon  -such  clauses. 

Respondent,  in  his  brief,  urges  that  tliis  "is  a  proper  case  for 
this  court  to  add  the  additional  penalty  permitted  by  law  when  an 
appeal  is  taken  evidently  for.  such  purpose  [of  delay]  only."  It  Is 
not  clear  to  us  that  such  was  the  apparent  purpose  on  the  part  of 
appellant. 

The  judgment  of  the  trial  court  and  order  sustaining  the 
demurrer  are  affirmed. 
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DILGER  V.  GRIFFITH. 

Assignments  of  error  not  referred  to  in  appellant's  brief  will  be 
disregarded  on  appeal. 

Since  a  statement  in  defendant's  motion  for  a  directed  verdict 
in  an  action  for  commissions,  that  the  evidence  does  not  show  that 
plaintiff  found  a  purchaser  willing  and  able  to  purchase,  was  not 
sufficient  to  call  the  court's  attention  to  any  variation  as  to  the  terms 
of  payment  between  the  instructions  given  plaintifC  and  the  terms 
agreed  upon  with  the  prospective  purchaser,  that  question  will  not  be 
considered  on  appeal. 

In  an  action  for  commissions  for  procuring  a  purchaser  for  land, 
evidence  held  to  show  plaintiff's  agency. 

In  an  action  for  commissions  under  a  contract  to  procure  a 
purchaser,  any  error  in  an  instruction  in  assuming  that  plaintiff  was 
agent  to  sell  the  land,  when  he  only  had  authority  to  find  a  pur- 
chaser on  defendant's  terms,  was  not  prejudical  to  defendant;  the 
instructions  as  a  whole  clearly  stating  that  plaintiff  was  entitled 
to  recover  if  he  found  a  purchaser,  ready,  willing,  and  able. to  pur- 
chase on  the  terms  fixed  by  defendant. 

(Opinion  filed  November   16,   1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  John  E.  Dilger  against  John  Griffith.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.     Affirmed. 

Wood  &  Edwards,  for  appellant.  Buell  &  Gardner,  for  re- 
spondent. 

WHITING,  P.  J.  This  action  vt^as  brought  by  the  plaintiff 
to  recover  of  defendant  the  sum  of  $i,ioo,  which  he  claimed  to  be 
due  him  from  defendant.  Plaintiff  claimed  he  entered  into  a  con- 
tract with  defendant  under  and  by  virtue  of  which  defendant 
listed  with  him,  to  find  a  purchaser,  8oo  acres  of  land  in  Penning- 
ton county,  S".  D. ;  that  afterwards  he  found  a  purchaser  for  said 
lands  ready,  able,  and  willing  to  purchase  the  same  in  accordance 
with  the  terms  fixed  by  the  defendant;  and  that  under  the  terms 
of  said  contract  he  was  entitled  to  said  $i,ioo.  The  cause  was 
tried  to  the  court  with  a  jury,  and  verdict  and  judgment  having 
been  entered  therein  in  favor  of  plaintiff,  and  a  new  trial  having 
been  denied,  the  defendant  appealed  to  this  court  from  said  judg- 
ment and  order  denying  a  new  trial. 
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Numerous  assignments  of  error  are  saved  in  the  record  here- 
in; but  a  large  part  thereof  are  in  no  manner  discussed  in  appel- 
lant's brief,  and  the  same  will,  under  the  rule  frequently  an- 
nounced by  this  court,  be  disregarded. 

Appellant,  in  his  brief,  contends  that  the  evidence  was  not 
•sufficient  to  support  the  verdict,  and  that,  for  that  reason,  defend- 
ant's motion  made  at  the  close  of  all  the  evidence  (in  which  said 
motion  the  appellant  asked  for  an  instructed  verdict)  should  have 
been  sustained.  Appellant,  in  his  discussion,  calls  attention  to 
numerous  points  wherein  he  contends  that  the  evidence  fails  to 
show  that  the  alleged  purchaser  was  ready,  able,  and  willing  to 
purchase  the  property  upon  the  terms  fixed  by  the  appellant;  and 
appellant  claims  that  the  evidence  clearly  shows  the  terms  entered 
into  by  respondent  with  such  alleged  purchaser  varied  materially 
from  the  terms  fixed  by  appellant.  A  serious  question  would  be 
presented  under  the  evidence  herein  providing  the  record  was  in 
condition  to  require  our  determination  of  the  same.  In  appellant's 
brief  there  is  no  reference  whatever  to  any  assignment  as  to  in- 
sufficiency of  the  evidence,  which  assignment  it  is  claimed  pre- 
sented to  the  trial  court  for  determination  the  question  now  raised ; 
the  only  claim  of  appellant  being  that  the  following  words  (found 
in  a  long  paragraph  stating  appellant's  grounds  of  motion  for 
directed  verdict)  are  sufficient  to  present  the  error  now  claimed, 
to-wit:  "That  the  evidence  does  not  disclose  nor  establish  the 
fact  that  plaintiff  found  a  purchaser  who  was  willing  and  able  to 
pay  any  price  for  the  land."  Inasmuch  as  the  evidence  showed 
beyond  dispute  that  a  purchaser  was  found,  who  entered  into  a 
written  contract  to  pay,  half  in  cash  and  half  by  secured  notes, 
more  than  the  price  which  the  jury  must  have  found  appellant 
agreed  to  sell  the  land  for,  it  will  readily  be  seen  that  there  was 
nothing  to  support  this  part  of  the  motion  for  directed  verdict; 
and  it -needs  no  argument  to  show  that  such  statement  made  to 
the  trial  court  was  insufficient  to  call  such  court's  attention  to  any 
variation  as  to  the  terms  of  payment  between  the  instructions 
given  respondent  by  appellant  and  the  terms  agreed  upon  by  re- 
spondent with  the  prospective  purchaser. 
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Appellant  next  contends  that  the  evidence  in  this  case  does 
not  establish  the  relation  of  principal  and  agent .  between  the 
parties  herein.  The  respondent  testified  to  the  listing  of  this  land 
with  him  for  sale;  to  the  fixing  of  a  certain  price  per  acre  if  sale 
was  made  prior  or  on  a  certain  date,  and  he  to  have,  as  his  com- 
mission, all  that  he  obtained  above  the  price  fixed,  together  with 
certain  hay  then  stacked  upon  said  premises;  to  his  taking  parties 
to  examine  said  land;  and  to  his  entering  into  a  contract  for  sale 
of  same.  This  evidence,  so  far  as  it  relates  to  the  agreement  with 
the  appellant,  was  corroborated  in  part  by  a  party  who  claimed  to 
have  been  present  during  part  of  the  time  such  agreement  was 
being  negotiated.  Appellant  himself  concedes  that  a  conversation 
took  place  in  which  there  was  talk  relating  to  the  sale  of  this 
land ;  he  testifying  that  at  first  he  supposed  the  respondent  desired 
to  purchase  the  land,  and  that,  when  he  found  respondent  did  not 
wish  to  purchase,  he  then  fixed  a  price  on  said  land  at  which  it 
could  be  sold  if  sold  prior  to  a  certain  date,  and  another  price  at 
which  respondent  might  sell  it  after  that  date.  Among  other 
things,  the  appellant  testified  in  relation  to  said  conversation:  "I 
had  told  Dilger  down  there  that  I  had  listed  this  land,  and  who- 
ever sold  it  first  was  the  man  that  made  the  deal,  and  if  he  sold  it 
before  somebody  else  it  was  his  deal."  At  another  place  he  testi- 
fied :  "Dilger  said  he  thought  he  had  some  buyers  that  would 
probably  be  interested  in  the  property,  and  I  told  him  I  w^ould  be 
glad  to  see  him  make  a  sale,  and  I  told  him  when  we  got  to  talk- 
ing about  the  $12.50  per  acre  to  March  ist,  that  $15  per  acre 
w'ould  prevail  after  that  date,  and  I  told  him  I  would  allow  him  a 
dollar  an  acre  commission  at  $15  per  acre.  Nothing  was  said 
about  commission  at  the  $12.50  per  acre  net  cash  until  March  ist. 
That  w^as  net  cash  to  me,  and  he  was  to  get  above  that  price 
whatever  price  he  could  get,  and  the  $12.50  per  acre  was  for  that 
day  only."  The  evidence  clearly  established  the  agency  of  re- 
spondent. 

Appellant  complains  of  certain  instructions  given  the  jury, 
and  alleges :  'The  particular  vice  of  these  instructions  is  that  the 
court  assumed   that  the   evidence   established   a   contract  between 
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plaintiff  and  defendant,  whereby  the  plaintiff  was  made  the  special 
agent  of  the  defendant  to  find  a  purchaser  for  his  land."  While 
there  may  be  parts  of  said  instructions  which  seemed  to  assume 
that  respondent  was  the  agent  of  appellant,  there  was  no  assump- 
tion of  '^special*'  agency,  whatever  may  be  intended  by  the  word 
''speciar* ;  and,  under  the  undisputed  evidence  in  the  case,  the 
court  was  fully  justified  in  assuming  that  there  was  a  contract 
of  agency,  the  one  question  in  dispute  in  relation  thereto  being  the 
terms  under  which  the  agent  might  make  sale  and  the  time  such 
terms  would  be  recognized.  Appellant  complains  of  one  instruc- 
tion wherein  the  court  inadvertently  used  in  one  place  the  i)hrase 
*'$I2  per  acre,'*  where  it  should  have  used  *'Si2.50  per  acre/'  It 
is  quite  apparent  that,  through  inadvertence,  the  court  did  use  the 
wrong  phrase;  but  it  is  apparent  that  it  could  not  have  been,  and 
was  not,  in  any  manner  misleading,  and  was  not  prejudicial  to 
the  appellant.  Appellant  contends  that  the  instructions  were 
erroneous  in  assuming  that  the  respondent  was  an  agent  to  sell 
this  land,  when,  it  is  claimed,  the  evidence  at  best  merely  showed 
authority  in  him  to  find  a  purchaser  on  the  terms  fixed  by  the 
appellant.  Conceding  that  the  respondent  had  no  authority  to 
enter  into  a  contract  of  sale  binding  upon  the  appellant,  yet  such 
assumption  could  not  have  been  detrimental  to  appellant;  but  the 
instructions  were  clear  to  the  effect  that  respondent  was  entitled 
to  recover  if  he  found  a  purchaser  ready,  able,  and  willing  to 
make  a  purchase  on  the  terms  fixed,  and  there  was  nothing  in  the 
instructions  liable  to  mislead  the  jury.  We  are  unable  to  find  any 
question  raised  by  the  brief  and  supported  by  a  proper  assignment 
that  presents  to  us  a  reversible  error. 

The  judgment  and  order  denying  new  trial  are  therefore  af- 
firmed. 


BOWER  v.  JONES  et  al. 

Where  both  parties  moved  for  a  directed  verdict,  the  issues 
were  taken  from  the  Jury. 

Where  a  replevin  suit  was  suc^essfuUy  prosecuted  by  a  third 
party    against    the    purchaser   of    property,    and    on    his    agreeing    to 
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refrain  from  suing  his  vendor  the  vendor  and  another  executed   to 
him  an  indemnity  agreement,  such  other  was  a  surety. 

A  consideration  moving  to  the  principal  alone  contemporaneous 
with  or  subsequent  to  the  promise  of  the  surety  ia  sufficient. 

After  a  sale  of  property,  a  third  person  recovered  judgment  in 
replevin  against  the  purchaser.  The  seller  was  a  nonresident  of  the 
state,  but  was  present  at  the  trial  of  the  action,  and,  on  the  agree- 
ment of  the  purchaser  not  to  immediately  sue  him,  and  to  permit 
the  replevin  action  to  proceed  to  an  appeal,  executed  an  agreement 
Indemnifying  the  purchaser.  Held,  that  the  indemnity  contract  was 
supported  by  sufficient  consideration. 

Where  a  surety  read  the  contract  before  signing  it,  he  could  not 
say  that  he  thought  he  was  signing  an  instrument  of  another  nature. 

Where,  in  an  action  on  an  indemnity  agreement,  defendant  did  , 
not   allege   fraud  or   mistake,   but   only  failure   of   consideration,   he 
could   not   vary   the   terms   of   the   written   agreement  by   parol    evi- 
dence. 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Stanley  County.  Hon.  Lyman  T. 
Bouche:r,  Judge. 

Action  by  Leonard  Bower  against  Squier  Jones  and  another. 
From  a  judgment  in  favor  of  defendant  Elbert  Jones,  plaintiff 
appeals.     Reversed,  and  judgment  directed  for  plaintiff. 

James  Brown,  for  appellant. 

It  is  not  necessary  to  the  validity  of  a  contract  the  considera- 
tion should  pass  directly  to  the  promisor.  If  the  consideration 
passes  from  the  promisee,  it  is  equally  the  relinquishment  of  a 
right,  whether  the  right  accrues  to  the  promisor  or  to  a  third 
party,  at  his  request.  It  is  not  necessary  that  the  consideration 
should  move  to  both  of  them.  It  is  sufficient  if  it  move  to  either. 
6  Am.  &  Eng.  Enc.  of  Law,  686.  Forbearance  to  sue  upon  any 
legal  demand  is  a  valuable  consideration  for  a  promise  either  by 
the  party  liable  or  by  a  third  party.  6  Am.  &  Eng.  Ency.  of  Law, 
748;  Atherton  v.  Marcy,  13  N.  W.  759;  Aultman,  etc.,  v.  Gorham, 
49  N.  W.  486;  Union  Banking  Co.  v.  Martin,  71  N.  VV.  867; 
Nichols  v.  Dedrick,  63  N.  W.  11 10;  Peterson  v.  Russell,  64  N.  W.  * 
555;  Germania  Bank  v.  Michaud,  65  N^  W.  70;  Matthew  v. 
Seaver,  52  N.  W.  283 ;  Pa.  Coal  Co.  v.  Parker,  85  N.  Y.  226. 
Where  lx)th  parties  move  for  a  directed  verdict  and  the  court 
denies  one  and  grants  the  other  when  it  should  have  ruled  vice 
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versa,  the  Supreme  Court,  on  appeal,  will  reverse,  and  direct 
judgment  to  be  entered  for  the  opposite  party,  notwithstanding 
the  verdict,  where  there  is  no  reason  to  expect  that  a  new  trial 
will  disclose  any  different  -state  of  facts.  Satterlee  v.  Modern 
Brotherhood  of  America,  io6  N.  W.  561. 
Philip  &  Waggoner,  for  respondent. 
■  When  a  promise  is  given  for  a  promise,  the  contract  is  said 
to  be  made  upon  an  executory  consideration,  the  obhgation  created 
by  it  rests  equally  upon  both  parties,  each  is  bound  to  a-  future 
act.  Anson  on  Contracts,  ^2]  Brshop  on  Contracts,  sec.  624,  also 
76-79,  9  Cyc.  244;  Civil  Code  1903,  sec.  1228. 

McCOY,  J.  At  the  close  of  all  the  testimony  on  the  trial  of 
this  case  in  the  circuit  cnurt,  both  parties  moved  for  a  directed 
verdict,  thereby,  under  a  well-established  rule  of  this  court,  taking 
the  issues  from  tlic  jury.  The  court  directed  a  verdict  in  favor 
of  the  defendant,  the  respondent  lUbcrt  Jones,  to  which  ruling  of 
the  court  the  plaintiff  excepted  and  now  assigns  the  same  as  error. 
There  is  no  disputed  question  of  fact  in  the  case.  The  following 
facts  arc  divsclosed  by  the  record :  That  Leonard  Bower,  the 
plaintiff  and  appellant,  in  June,  1904,  bought  17  head  of  cattle 
from  the  defendant  Squier  Jones.  That  said  Squier  Jones  sold 
said  cattle  to  the  plaintiff  as  his  own.  Thereafter  the  First 
National  Bank  of  Pierre,  under  a  claim  of  title  superior  to  that  of 
Squier  Jones,  instituted  a  replevin  action  against  the  appellant  as 
defendant  in  said  action  to  recover  the  possession  of  said  cattle. 
Immediately  upon  the  commencement  of  said  replevin  action,  ap- 
pellant notified  Squier  Jones  thereof  and  demanded  that  he  defend 
the  title  to  said  cattle  in  said  action.  Squier  Jones  acquiesced  in 
this  demand  and  took  charge  of  the  defense  in  said  replevin 
action.  On  the  trial  of  said  replevin  action  in  the  circuit  court  of 
Lyman  county,  the  bank's  title  to  13  head  of  'said  cattle  w-as  found 
to  be  superior  to  that  of  Squier  Jones,  or  appellant,  and  judgment 
was  given  against  the  apjxdlant  in  favor  of  said  bank  for  the 
recovery  of  the  possession  of  said  cattle*  or  the  value  thereof,  to- 
gether with  damages  and  costs,  amounting  in  the  whole  to  the 
sum  of  $327.74.     This  judgment  was  rendered  on  the  14th  day  of 
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June,  1906.  At  the  time  of  the  rendition  of  said  judgfment,  Squier 
Jones  was  a  resident  of  the  state  of  Nebraska,  but  was  in  South 
Dakota  at  the  time  attending  the  trial  of  said  cause.  Immediately 
after  the  trial  was  over  and  the  rendition  of  the  judgment  in  said 
replevin  action,  api^ellant  demanded  of  Squier  Jones  that  he 
satisfy  the  'said  judgment  and  costs  obtained  against  appellant  in 
such  replevin  action.  Squier  Jones  desired  to  apply  for  a  new 
trial,  and,  if  that  was  denied,  to  take  an  appeal  to  the  Supreme 
Court  of  the  state;  but  appellant  insisted  that  he  be  protected 
against  the  said  judgment,  and  insisted  that  in  case  he  was  not 
indemnified  again'st  said  judgment  he  would  immediately  com- 
mence suit  against  Squier  Jones  for  the  amount  of  said  judgment. 
Thereupon  Squier  Jones  requested  appellant  not  to  begin  suit,  but 
to  allow  the  case  to  be  carried  further  in  appellant's  name,  to  let 
a  motion  for  a  new  trial  be  made,  and  let  the  case  be  carried  to 
the  Supreme  Court,  if  such  motion  for  a  new  trial  were  denied. 
Squier  Jones  agreed  to  indemnify  appellant  against  such  judgment 
if  appellant  would  desist  and  refrain  from  then  commencing  suit 
against  him.  Appellant  agreed  to  accept  respondent,  a  brother  of 
Squier  Jones,  residing  in  South  Dakota,  as  surety  on  the  in- 
demnity. Thereupon  Squier  Jones  and  Elbert  Jones,  the  respond- 
ent, executed  and  delivered  to  the  api>ellant  the  following  written 
agreement  of  indemnity :  "Oacoma,  S.  D.,  June  14,  1906.  I  hereby 
promise,  undertake  and  guarantee  to  hold  harmless  and  indemnify 
Leonard  Bower  against  all  costs,  expenses,  loss  or  damage  which 
may  be  now  or  hereafter  incurred  against  him  by  reason  of  a 
certain  suit  in  claim  and  delivery  of  17  head  of  cattle  in  the 
circuit  court  of  Lyman  county,  South  Dakota,  and  in  Supreme 
Court  of  said  state,  in  which  action  the  First  National  Rank  of 
Pierre  is  plaintiff  and  the  said  Leonard  Bower  is  defendant,  in 
which  said  action  judgment  was  rendered  on  the  14th  day  of  June, 
A.  D.  1906,  in  the  circuit  court  of  the  said  Lyman  county,  in. the 
Fourth  judicial  circuit,  in  favor  of  plaintiff  and  against  said 
Leonard  Bower,  defendant,  for  the  possession  of  13  head  of  said 
cattle,  and  for  $135.00  damages,  and  the  costs  of  said  action,  the 
measure  of  indemnity  for  said  cattle  to  be  $32.00  per  head,  and  to 
pay  interest  on  said  sum  from  this  date  at  10  per  cent,  annum.'' 

Vol.  26  S.  D.  27 
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Upon  receiving  such  instrument,  appellant  refrained  and  de- 
sisted from  commencing  action  against  Squier  Jones  to  recover  the 
amount  of  the  said  judgment  rendered  against  him  in  said  replevin 
suit,  and  agreed  to  appeal  the  cause  to  the  Supreme  Court,  and 
Squier  Jones  thereupon  returned  to  his  hom^  in  the  state  of 
Nebraska.  The  motion  for  new  trial  was  made  in  said  replevin 
action  and  denied.  Subsequently,  by  direction  of  Squier  Jones, 
further  proceedings  •in  such  replevin  action  were  abandoned,  and 
no  appeal  taken,  and  appellant  was  compelled  to  pay  the  judgment 
therein,  amounting  to  $327.74.  After  repeated  demands  on  Squier 
Jones  and  respondent  for  reimbursement  of  said  amount,  appellant 
commenced  this  action  against  Squier  Jones  and  Elbert  Jones,  but 
failed  to  obtain  service  of  the  summons  upon  Squier  Jones,  who 
still  resided  in  Nebraska,  but  service  was  obtained  on  Elbert 
Jones,  the  respondent,  who  appeared  and  answered  in  said  action 
denying  the  allegations  of  plaintiff's  complaint,  and  further  alleg- 
ing as  a  defense  that  the  execution  and  delivery  of  the  indemnity 
contract  set  forth  in  appellant's  complaint  wajs  wholly  without 
consideration  of  any  kind  whatever  on  the  part  of  defendant  Elbert 
Jones.  Respondent,  Elbert  Jones,  moved  the  court  for  a  directed 
verdict  on  the  ground  that  the  evidence  introduced  by  plaintiff 
wholly  fails  to  establish  a  cause  of  action  against  the  defendant 
Elbert  Jones,  and  for  the  reason  that  the  evidence  discloses  that 
the  contract  sued  upon  is  without  valid  or  binding  consideration 
as  to  this  defendant,  Elbert  Jones. 

As  indicated  by  his  motion  for  a  directed  verdict,  respondent 
contends  that  the  said  indemnity  contract  was  wholly  without  con- 
sideration as  to  him.  In  this  contention  we  are  of  the  opinion  that 
respondent  is  in  error.  Respondent,  by  the  written  contract,  under 
the  circumstances  of  this  case,  became  surety  for  Squier  Jones  in 
the  performance  of  the  indemnity  contract.  If  there  was  suffi- 
cient consideration,  between  Squier  Jones,  the  principal  in  said 
contract,  and  appellant,  passing  and  existing  at  the  time  respond- 
ent executed  said  contract,  then  there  was  sufficient  consideration 
as  to  respondent  also.  A  consideration  moving  to  the  principal 
alone  contemporaneous  with  or  subsequent  to  the  promise  of  the 
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surety  or  the  guarantor  is  sufficient,  ferandt  on  Sureiyship,  §  23. 
The  forbearance  of  appellant  to  bring  suit  against  Squier  Jones 
while  he  was  present  within  the  jurisdiction  of  the  South  Dakota 
courts  was  sufficient  present  consideration  for  the  indemnity  con- 
tract as  between  Squier  Jones  and  appellant.  32  Cyc.  55 ;  6  Am.  & 
Eng.  Ency.  of  Law,  748.  The  agreement  to  permit  tlie  replevin 
action  to  proceed  after  judgment  to  a  motion  for  new  trial  and 
appeal  to  the  Supreme  Court  was  also  sufficient  present  considera- 
tion to  make  the  indemnity  contract  valid  and  binding  as  against 
respondent  as  surety.  Respondent's  testimony  shows  that  he  read 
the  contract  before  signing  and  executed  the  same  freely  and 
voluntarily.  He  testified  that  appellant  would  not  accept  his 
brother  Squier  Jones,  and  that  they  asked  him  to  sign  the  bond. 
The  instrument  itself  is  plain  in  its  terms  that  the  signers  thereof 
would  guarantee  to  hold  harmless  and  indemnify  appellant  agamst 
all  costs,  expenses,  loss,  or  damage,  which  may  be  now  or  here- 
after incurred  by  appellant  by  reason  of  the  replevin  action  in- 
stituted by  the  bank  against  him;  and  also  to  pay  interest  at  10 
per  cent,  per  annum  on  the  damages  and  costs  which  make  up 
the  judgment  in  the  replevin  suit.  Having  read  this  contract  be- 
fore signing,  respondent  would  not  now  be  permitted  to  say  that 
he  thought  he  was  signing  only  a  cost  bond  for  costs  on  the 
appeal  to  the  Supreme  Court.  Respondent  in  his  answer  does  not 
allege  either  fraud  or  mistake  in  the  making  or  execution  of  the 
contract,  or  any  other  defense,  save  and  except  failure  of  con- 
sideration. Under  the  answer  in  this  case,  respondent  would  not 
be  permitted  to  vary  the  terms  of  the  written  agreement  by  parol 
testimony.  No  possible  defense,  or  other  reason,  has  been  shown 
why  the  respondent  should  not  pay  appellant  the  amount  of  the 
judgment  he  was  compelled  to  pay  in  said  replevin  suit. 

It  is  conceded  by  both  parties  that  a  new  trial  of  this  case 
would  be  unavailing,  as  the  facts  would  be  no  different  than  as 
shown  by  the  record  on  this  appeal. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  circuit 
court  is  directed  to  enter  judgment  in  favor  of  plaintiff  for  the 
sum  of  $390.19,  with  interest,  according  to  said  indemnity  con- 
tract, and  circuit  court  costs. 
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JOSUN  V.  UNDER  et  al. 

A  purchaser  from  a  landlord  with  notice  cannot  claim  fixtures 
which  the  tenant  has  a  right  to  remove,  but  a  purchaser  without  no- 
tice takes  them  as  part  of  the  realty. 

The  provisions  of  section  899,  Civ.  Code,  giving  tenants  the 
right  to  remove  property  placed  on  leased  land,  etc.,  are  incorporated 
in  the  lease  by  relation,  and  has  the  same  effect  on  a  purchaser 
from  the  lessor  that  a  covenant  in   a  lease   would  have. 

Defendant  removed  a  certain  fence  placed  by  him  on  land  to 
which  he  had  a  lease,  but  which  had  been  subsequently  leased  to  the 
plalntifC  who  took  it  without  actual  or  constructive  notice,  the  prior 
lease  not  being  recorded.  Neither  plalntifiC  nor  defendant  lived  on 
the  land.  Held  that,  although  section  899,  Civ.  Code,  permits  a 
tenant  to  remove  fixtures,  defendant's  lease,  not  being  recorded,  was 
void  under  sections  986,  987,  Civ.  Code,  as  against  plaintifC,  and 
hence  that  defendant  had  no  right  to  remove  the  fence. 

In  an  action  for  damage  for  the  loss  of  a  horse  occasioned  by 
tefendant's  unlawful  removal  of  a  fence  from  plaintifF's  land,  the 
ourden  of  proof  rests  upon  the  plalntifC  to  establish  tbat  the  loss  of 
*b.e  horse  was  the  proximate  result  of  defendant's  unlawful  act. 

Proximate  <cause  of  an  injury  is  the  immediate  cause,  it  is  the 
statural  and  continuing  sequence,  unbroken  by  any  Intervening  cause, 
preceding  the  injury  which  could  not  have  happened.  "Proximate 
cause"  means  probable  cause. 

In  an  action  for  the  loss  of  a  horse,  evidence  held  insufficient 
to  show  that  the  removal  of  a  fence  was  the  proximate  cause  of  the 
loss. 

(Opinion  filed  November  16,   1910.) 

Appeal  from  Circuit  Court,  Stanley  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

xA^ction  by  Peter  Joslin  against  Emma  Linder  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Gaffy  &  Stephous,  for  appellants.  John  F.  Hughes,  for  re- 
spondent. 

McCOY,  J.  Plaintiff  brought  suit  against  defendants  to  re- 
cover, as  damages,  the  value  of  a  certain  mare  alleged  to  have 
become  lost  by  reason  of  the  unlawful  and  negligent  acts  of  de- 
fendants in  tearing  down  and  removing  a  certain  pasture  fence. 
There  was  a  verdict  and  judgment  in  favor  of  plaintiff.  Defend- 
ants appeal.     It  appeared  on  the  trial  that  one  Robertson  was  the 
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owner  of  and  resided  upon  certain  real  estate  in  Stanley  county. 
In  December,  1907,  Robertson,  by  written  instrument,  leased  said 
land  to  plaintiff  for  the  period  of  one  year.  During  the  winter  of 
1907-08  plaintiff  had,  in  a  fenced  pasture  on  said  land,  four  head 
of  horses.  Plaintiff  resided  on  other  land  in  the  same  vicinity. 
In  April,  1908,  plaintiff  also  placed  in  said  fenced  pasture  two 
other  horses,  making  a  total  of  six  horses  therein.  Plaintiff,  im- 
mediately after  placing  the  two  head  of  horses  in  said  pasture,  left 
his  home  and  went  to  the  agency,  being  absent  about  ten  day.s. 
Plaintiff  testified  that  he  examined  the  fence  around. said  pasture 
the  night  before  going  to  the  agency,  rode  the  fence  and  stapled 
it  up  and  left  all  in  good  shape.  Part  of  the  fence  had  three 
wires,  and  part  tw-o  wires,  on  posts,  varying  from  one  to  two  rods 
apart.  At  the  time  plaintiff  placed  said  two  horses  in  said  pasture 
he  was  informed  that  defendant  Emma  Linder  also  had  a  lease 
to  the  same  land,  and  that  the  fence  around  said  pasture  had  been 
placed  there  by  defendants ;  and  defendants  were  then  also  notified 
that  plaintiff  had  a  lease  of  said  land.  Defendants  also  resided  on 
other  lands  in  the  same  vicinity.  Some  three  or  four  days  after 
plaintiff  went  to  the  agency,  defendants,  under  claim  of  right, 
took  down  and  removed  a  portion  of  said  wire  fence.  In  1903 
Robertson  also  by  written  instrument  leased  to  defendant  Emma 
Linder  the  said  lands  for  the  purpose  of  pasturage ;  that  the  term 
of  said  lease  expired  on  the  22(1  day  of  October,  1908;  that  in 
1907  said  defendants  constructed  said  fence  upon  said  leased 
premises,  and  that  the  said  lease  was  never  recorded.  Plaintiff 
had  no  knowledge  of  defendants'  said  lease  at  the  time  Robertson 
executed  and  delivered  to  him  the  second  lease.  When  plaintiff 
returned  from  the  agency  the  two  head  of  horses,  last  placed  in 
said  pasture  by  him,  were  gone.  One  he  subsequently  found,  the 
other  he  never  found.  The  defendant  Alfred  Linder  (a  son  of 
Emrha  Linder)  and  one  Jameson,  who  assisted  him  in  taking 
down  and  removing  said  fence,  each  testified  that  at  the  time  of 
the  taking  down  of  said  fence  they  rode  over  said  pasture  and 
searched  the  same  for  the  horses  of  plaintiff;  that  only  four 
horses  were  in  said  pasture  at  that  time;  that  these  four  horses 
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were  placed  in  defendants'  pasture  and  subsequently  returned  to 
plaintiff.  •  Alfred  Linder  also  testified  that  at  one  place  on  the 
east  side  of  said  pasture  there  was  a  \vashout  at  a  place  where  the 
fence  crossed  a  creek,  and  that  the  bottom  wire  was  from  three  to 
four  feet  from  the  ground.  Plaintiff  also  testified  that  the  two 
mares,  which  were  lost,  were  the  animals  last  placed  in  said 
pasture  by  him  the  evening  before  he  went  to  the  agency,  and 
that  they  were  what  was  termed  **bunch  quitters" — that  is,  mares 
that  would  not  stay  with  the  bunch  of  strange  horses  with  which 
they  were  placed  in  the  pasture,  but  were  always  quitting  the 
bunch  and  trying  to  go  back  to  where  they  had  raised  colts  the 
year  previous.  At  the  close  of  all  the  evidence  defendants  moved 
the  court  to  direct  a  verdict  in  their  favor  on  the  grounds  that  the 
evidence  fails  to  show  that  at  the  time  defendants  removed  their 
fence  from  the  said  land  that  plaintiff  had  any  more  than  four 
head  of  horses  within  said  pasture;  and  for  the  reason  that  the 
undisputed  evidence  shows  that  in  1907  defendants,  under  a 
written  lease,  took  possession  of  the  land  in  controversy  and  in- 
closed the  same  with  a  good  and  substantial  fence  and  the  evidence 
fails  to  show  that  they  were  dispossessed  by  any  person.  Defend- 
ants also  moved  for  a  new  trial  on  the  ground  of  error  in  not 
directing  a  verdict  in  favor  of  defendants,  and  also  on  the  ground 
that  the  evidence  was  insufficient  to  justify  the  verdict,  and  that 
the  verdict  was  contrary  to  the  evidence,  in  that  the  evidence 
failed  to  show  that  the  property,  claimed  to  have  been  lost,  was 
lost  by  reason  of  any  act  or  omission  of  defendants.  The  motion 
to  direct  a  verdict  and  motion  for  a  new  trial  was  overruled,  and 
to  which  rulings  of  the  court  the  defendants  duly  excepted,  and 
now  urge  the  same  as  error. 

As  against  the  landlord  Robertson,  under  section  899,  Civ. 
Code,  the  fence  in  question,  placed  on  said  land  by  defendants, 
remained  the  personal  property  of  defendants  and  might  have  been 
removed  by  them  at  any  time  before  the  expiration  of  the  said 
lease  to  Emma  Linder;  but,  Emma  Linder,  not  having  recorded 
her  lease,  under  sections  986  and  987,  Civ.  Code,  said  lease  was 
void  as  against  the  lease  to  plaintiff  who  stood  in  the  position  of 
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a  subsequent  purchaser  without  notice  of  defendants'  lease,  or 
that  defendants  had  any  interest  in  said  fence.  The  rule  seems  to 
be  well  settled  that  as  between  the  landlord  and  tenant  and  those 
claiming  under  the  landlord  with  notice,  such  fixture  would  re- 
main the  personal  property  of  the  tenant,  removable  by  the  tenant 
during  his  term,  and  would  not  pass  by  a  conveyance  of  the  title 
of  the  realty  by  the  landlord  to  a  purchaser  with  such  notice. 
Myrick  v.  Bill,  3  Dak.  284,  17  N.  W.  268;  Sweet  v.  Myers,  3 
S.  D.  324,  S3  N.  W.  187;  Coombs  v.  Jordan,  3  Bland  (Md.)  284, 
22  Am.  Dec.  246;  23  Cent.  Digest,  Title  Fixtures,  §§  i  to  25; 
Parker  v..  Redfield,  10  Conn.  496;  MacDonough  v.  Starbird,  105 
Cal.  15,  38  Pac.  510;  Trust  Co.  v.  Mill  Co.,  99  Cal.  636,  34  Pac. 
321;  Brown  v.  Lillie,  6  Nev.  244;  Tifft  v.  Horton,  53  N.  Y.  377, 
13  Am.  Rep.  537;  Teaff  v.  Hewitt,  i  Ohio  St.  511,  59  Am.  Dec. 
634;  Gray  v.  Holdship,  17  Serg.  &  R.  (Pa.)  413,  17  Aai.  De... 
680,  and  see  note  at  end  of  the  case;  Merritt  v.  Judd,  14  Cal.  on 
pp.  67  and  68.  The  great  weight  of  authority  .seems  to  hoi  J, 
although  with  some  exceptions,  that  when  the  landlord  transfers 
the  real  estate  to  an  innocent  purchaser,  without  notice,  that  he 
takes  such  fixtures  as  a  part  and  parcel  of  the  real  estate,  and  is 
not  affected  by  the  agreement  between  the  landlord  and  tenant 
permitting  the  tenant  to  remove  the  article  annexed  to  tlie  realty 
during  his  term.  The  provisions  of  section  899,  permi  ting  a 
tenant  to  so  remove  his  property  annexed  to  the  landlord's  realty 
would  have  the  same  effect  as  though  written  in  the  lease  by  the 
agreement.  Under  the  evidence  in  this  case  there  were  no  at- 
tending circumstances  that  would  tend  to  give  plaintiff  any  notice 
or  put  him  upon  inquiry  as  to  defendants'  claim  to  the  fence  in 
question.  Defendants,  as  well  as  plaintiff,  never  actually  resided 
on  this  pasture  land  in  question,  both  residing  on  other  adjacent 
lands.  Ostensibly  and  on  the  face  of  things  the  fence  was  a  part 
and  parcel  of  this  pasture  land  on  which  Robertson,  the  real 
owner,  resided.  Therefore,  we  are  of  the  opinion  that  the  defend- 
ants had  no  lawful  right  to  remove  said  fence  as  against  the 
plaintiff.  James  Leo  Co.  v.  Jersey  City  Bill  Posting  Co.  (N.  J. 
Sup.)   73  Atl.  1046;  Rowand  v.  Anderson,  33  Kan.  264,  6  Pac. 
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255,  52  Am.  Rep.  529;  Myrick  v.  Bill,  3  Dak.  284;  Porter  v. 
Pittsburg  Steel  Co.,  122  U.  S.  267,  7  Sup.  Gt.  1206,  30  L.  Ed. 
1210;  Prince  v.  Case,  10  Conn.  375,  27  Am.  Dec.  675;  Binkley  v. 
Forkner,  117  Ind.  183,  19  N.  E.  753,  3  L.  R.  A.  33;  Bringholff  v. 
Munzenmaier,  20  Iowa,  513;  Ridgeway  Stove  Co.  v.  Way,  141 
Mass.  557,  6  N.  E.  714;  Stevens  v.  Rose,  69  Mich.  ^59,  37  N.  VV. 
205;  Climer  v.  Wallace,  28  Mo.  556,  75  Am.  Dec.  135:  Arling- 
ton Mill  Co.  v.  Yates,  57  Neb.  286,  yj  N.  W.  677;  Breiman  v. 
Wihitaker,  15  Ohio  St.  446;  Muir  v.  Jones,  23  Or.  332,  31  Pac. 
646,  19  L.  R.  A.  441 ;  Wade  v.  Brewing  Co.,  10  Wash.  284,  38 
Pac.  1009 ;  2  Tiff.  Landlord  &  Tenant,  §  246. 

The  burden  of  proof  being  on  plaintiff,  it  was  incumbent  on 
h^'m  to  establish  by  evidence,  not  only  the  unlawful  act  of  defend- 
ants, but  also  that  the  loss  of  said  horse  was  the  proximate  result 
of  said  act  of  defendants  in  removing  said  fence.  If  said  horse 
escaped  from  said  pasture  and  was  not  therein  at  the  time  defend- 
ants removed  said  fence,  then  it  necessarily  follows  that  the 
removal  of  said  fence,  however  unlawful  and  negligent  the  same 
might  have  been,  was  no  part  of  the  proximate  cause  which  pro- 
duced the  loss  of  said  horse.  We  are  of  the  opinion  that  the 
evidence  is  wholly  insufficient  to  show  that  the  loss  of  the  horse  in 
question  was  the  result  of  the  removal  of  said  fence.  The  evi- 
dence of  Alfred  Linder  and  witness  Jameson  that  they  searched 
•said  pasture,  and  that  there  were  only  four  horses  therein  at  the 
time  the  fence  was  removed,  stands  undisputed.  The  evidence  of 
Alfred  Linder  that  on  the  east  side  of  the  pasture  where  the  fence 
crosses  the  creek  there  had  been  a  washout,  and  the  bottom  wire 
was  from  three  to  four  feet  from  the  ground  is  also  undisputed. 
The  evidence  that  the  lost  horse  was  a  "bunch  quitter"  is  also 
undisputed.  That  a  large  portion  of  the  fence  was  constructed  of 
tw^  wires,  on  posts,  in  places  two  rods  apart,  is  undisputed.  The 
evidence  of  plaintiff  that  he  rode  the  fence  the  evening  before  he 
went  to  the  agency  and  stapled  and  left  it  all  in  good  shape  does 
not  tend  to  show  the  condition  of  the  fence  at  any  point.  It  is 
only  his  conclusion.  It  is  a  matter  of  common  knowledge  that  a 
two  wire  fence  on  posts  two  rods  apart,  where  the  bottom  wire  is 
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from  three  to  four  feet  from  the  ground,  will  not  prevent  horses 
from  escaping  that  are  inclined  to  be  "bunch  quitters''  with  a  de- 
sire to  escape.  Giving  full  force  and  effect  to  plaintiff's  evidence 
it  shows  that  the  lost  horse  was  placed  in  the  pasture  the  evening 
before  he  left  for  the  agency,  some  three  or  four  days  before  the 
removal  of  the  fence.  When  he  returned  some  ten  days  later  the 
fence  had  been  removed  and  the  horses  gone.  This  is  the  sum 
total  of  plaintiff's  evidence  to  connect  the  loss  of  his  horse  with 
the  removal  of  the  fence.  If  the  fence  inclosing  said  pasture  had 
been  shown  to  be  a  good,  solid,  substantial  fence,  from  which 
horses  could  not  naturally  or  ordinarily  escape,  then,  if  there 
were  no  other  circumstances  sliowing  any  other  intervening  cause 
for  the  lass  of  said  horse,  it  might  naturally  be  concluded  that  the 
loss  was  in  consequence  of  the  removal  of  the  fence.  But  that  is 
not  this  case.  Where  the  injury  complained  of  is  not  known  by 
compion  experience  to  be  the  natural  and  usual  sequence  of  the 
act  complained  of,  and  the  injury  does  not,  accordmg  to  the  ordi- 
nary course  of  events,  necessarily  follow  from  the  act,  then  they 
are  not  sufficiently  connected  to  make  the  act  a  proximate  cause. 
24  Cyc.  528.  Proximate  cause  of  an  injury  is  the  immediate 
cause;  it  is  the  natural  and  continuing  sequence,  unbroken  by  any 
intervening  cause,  preceding  the  injury,  and  without  which  it  could 
not  have  happened.  Elliff  v.  O.  R.  &  N.  Co.,  53  Or.  66y  99  Pac. 
76;  Hull  V.  Thomson  Transfer  Co.,  135  Mo.  App.  119,  115  S.  W. 
1054;  I  Thompson,  Neg.  §§  42  to  52.  Proximate  cause  means 
probable  cause.  Remote  cause  means  improbable  cause,  i  Thomp- 
son, Neg.  §  50.  Under  the  evidence  in  this  case  it  is  so  improb- 
able that  the  horse  in  question  was  lost  in  consequence  of  the 
removal  of  the  fence,  that  as  a  matter  of  law,  the  evidence  was 
insufficient  to  show  that  the  removal  of  the  fence  was  the  proxi- 
mate cause  of  plaintiff's  injury,  and  defendants'  motion  for  a  new 
trial  should  have  been  granted. 

The  judgment  of  the  circuit  court  is  reversed  and  a  new  trial 
ordered. 
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STATE  V.  WHITMARSH. 

Assignments  of  error  not  discussed  in  appellant's  brief  will  be 
considered  waived. 

Where    an    indictment    charged    that    defendant    did    "willfully, 

etc.,  make  an  assault  on  one  ,  a  boy  six  years  of  age  with  the 

intent  then  and  there  to  commit  on  the  person  of  the  said  -,  the 

detestable  and  abominable  crime  against  nature,  in  violation/'  it  was 
sufficient    without    alleging    the    details    of    the    offense. 

Where  accused  complained  that  the  state  was  allowed  to  ask 
him  certain  questions  on  cross-examination,  but  the  abstract  failed 
to  show  what  witness  was  asked  the. questions,  and  there  was  nothing 
to  show  what  was  elicited  from  the  witness  on  the  direct  examina- 
tion, the  record  did  not  show  error. 

Error  was  not  shown  in  the  court's  refusal  to  permit  a  witness 
to  answer  whether  accused  in  a  prosecution  for  sodomy  had  been 
a  good  boy  while  he  worked  for  the  witness;  it  not  appearing , who 
th3  witness  then  being  examined  was,  or  that  he  was  qualified  to 
state. 

A  sentence  is  not  objectionable  because  without  giving  credit 
for  good  time  it  would  terminate  between  November  and  March,  in 
violation  of  Pen.  Code,  §  799,  since,  if  accused  conducted  himself 
properly,  the  sentence  would  not  expire  in  the  winter  time. 

Pen.  Code,  §  351,  relating  to  sodomy,  provides  that  every  per- 
son who  is  guilty  of  the  detestable  and  abominable  crime  against 
nature,  committed  with  mankind  or  with  a  beast,  is  punishable  by 
imprisonment,  etc.  Held,  that  the  words  "crime  against  nature," 
as  used  in  such  section,  were  not  limited  to  the  common-law  crime 
of  sodomy,  which  included  only  an  act  committed  per  anum,  but 
covered  unnatural  carnal  copulation  by  means  of  the  mouth. 

(Opinion  filed  November   18,   1910.) 
Appeal  from  Circuit  Court,  Beadle  County.     Hon.  Lyman  T. 
Boucher,  Judge. 

Louis  Whitmarsh  was  convicted  of  an  assault  on  a  boy  with 
intent  to  commit  the  crime  against  nature,  and  he  appeals.  Af- 
firmed. 

C.  A.  Kelley  and  James  Byrnes,  for  appellant.  S.  W.  Clark, 
Atty,  Gen.,  and  O.  S.  Hagen,  State's  Atty.,  for  the  State. 

WHITING,  P.  J.  Appellant  was  tried  uix)n  an  information 
charging  that  he  did  *'wMllfully,  unlawfully,  and  feloniously  make 
an  assault  upon  one  *  *  *  g^  ]^y  ^^f  gj^  years  of  age,  with 
the  intent  then  and  there  to  commit  in  and  upon  the  person  of 
the  said     *     *     *     ^-j^g  detestable  and  abominable  crime  against 
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nature,  in  violation  of  section  351  of  the  Penal  Code  of  the  state 
of  South  Dakota  and  contrary  to  the  statute.*  *  *"  The  jury 
returned  a  verdict  of  guilty,  the  court  rendered  judgment,  and 
appellant  was  sentenced  on  February  i,  1909,  to  imprisonment  in 
the  state's  prison  for  a  period  of  three  years  commencing  that 
date.  Appellant  appealed  from  the  judgment  and  from  the  order 
of  the  trial  court  denying  a  new  trial. 

Numerous  assignments  of  error  are  set  forth  in  the  abstract 
upon  appeal,  but,  under  the  established  rule  of  this  court,  we  will 
consider  all  abandoned  except  such  as  are  discussed  in  appellant's 
brief. 

Appellant  assigns  as  error  the  overruling  of  a  demurrer  to 
the  information.  Appellant  in  his  brief  claims  that  the  state's  at- 
torney stated  to  the  lower  court  that  by  such  information  he  in- 
tended to  charge  defendant  with  having  committed  the  crime  of 
sodomy,  and  appellant  contends  that  such  information  only  pur- 
ports to  charge  **an  assault  with  intent  to  commit  crime  against 
nature."  There  is  nothing  in  the  abstract  to  show  that  the  state's 
attorney  made  any  such  statement,  and  the  charge  of  the  court  to 
the  jury  shows  that  the  appellant  was  tried  on  the  charge  of  "an 
assault  with  intent,"  etc.  Appellant  further  contends  that  such 
information  is  not  specific  enough — that  it  does  not  call  attention 
to  the  particulars  of  the  offense,  the  acts  done  in  consummation 
thereof.  The  information  is  not  subject  to  this  objection.  It  has 
been  universally  held  that,  in  informations  or  indictments  charging 
crimes  of  the  nature  of  the  one  with  the  intention  of  committing 
which  appellant  was  charged,  it  is  unnecessary  to  go  into  the 
loathsome  and  disgusting  details  thereof.  Even  in  the  time  of 
Blackstone  this  rule  was  applied  to  the  common-law  crime  of 
sodomy  as  is  evidenced  by  the  following  quotation  from  4  Black- 
stone,  Commentaries,  215:  "I  will  not  act  so  disagreeable  a  part 
to  my  readers  as  well  as  myself  as  to  dwell  any  longer  upon  a 
subject  the  very  mention  of  which  is  a  disgrace  to  human  nature. 
It  will  be  more  eligible  to  imitate  the  delicacy  of  our  English  law, 
which  treats  it,  in  its  very  indictments,  as  a  crime  not  to  be 
named."     Bradford  v.  State,  104  Ala.  68,  16  South.  107,  53  Am. 
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St.  Rep.  24;  Commonwealth  v.  Dill,  160  Mass.  536,  36  N.  E.  472; 
20  Ency.  P.  &  P.  275 ;  State  v.  Williams,  34  La.  Ann.  87. 

Appellant  complains  because,  as  he  claims,  the  state  was  al- 
lowed to  ask  him  upon  cross-examination  a  certain  question.  An 
examination  of  the  abstract  fails  to  show  what  witness  was  asked 
the  question  referred  to.  The  objection  interposed  was  that  the 
evidence  was  ''incompetent,  immaterial,  and  not  proper  cross- 
examination.''  There  is  nothing  to  show  what  was  elicited  from 
the  witness  upon  direct  examination.  The  record  is  insufficient  to 
present  the  error  to  the  court,  even  if  there  were  error. 

Appellant  contends  that  the  trial  court  erred  in  not  allowing 
"defendant's  witness  in  whose  employ  the  defendant  had  been  for 
more  than  a  year  immediately  prior  to  the  commencement  of  this 
case  to  answer  the  following  question :  'Q.  Has  Louis  been  a  good 
boy  while  he  worked  for  you?'  "  Even  if  it  were  to  be  conceded 
that  a  question  so  general  in  nature  was  proper  upon  defense  of 
the  crime  charged  here,  yet  we  are  again  confronted  with  the 
condition  of  the  abstract.  This  question  follows  directly  the 
answer  to  the  question  above  discussed,  and  it  would  appear  that 
both  questions  were  asked  of  one  witness.  There  is  absolutely 
nothing  to  show  who  was  asked  this  question;  nothing  to  show 
wdien,  where,  or  for  how  long  witness  had  known  the  appellant; 
nothing  to  show  that  appellant  had  ever  worked  for  the  witness, 
whoever  such  witness  may  have  been. 

Appellant  complains  of  the  period  of  sentence,  alleging  that  it 
would  terminate  between  November  and  March,  and  that  this  is 
forbidden  by  section  799,  Rev.  Pen.  Code.  Appellant  has  over- 
looked the  provisions  of  our  Code  allowing  time  for  good  be- 
havior. If  the  court  had  fixed  a  term  which  after  allowing  time 
that  might  be  earned  by  good  behavior  would  expire  during  the 
winter  period,  the  appellant  might  have  some  cause  for  complaint, 
but  it  lies  solely  with  appellant  to  say  whether  or  not  by  wrong- 
ful conduct  his  sentence  shall  extend  so  as  to  expire  during  the 
winter. 

Appellant  complains  in  his  brief  of  several  portions  of  the 
charge   to  the   jury.      An   examination   of   the    record,   however. 
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shows  that  but  one  part  of  such  charge  was  excepted  to,  being 
that  portion  of  the  judge's  charge  "wherein  he  states  that  the  act 
described  by  the  prosecuting  witness,  if  true,  would  constitute  the 
crime  charged  in  the  information."  Inasmuch  as  the  act  described 
by  such  witness  was  one  made  clear  by  the  evidence  of  the  wit- 
ness, so  clear  that  there  could  be  no  possibility  of  a  misunderstand- 
ing by  the  jury,  as  to  the  act  that  was  referred  to  by  the  court, 
the  only  question  for  this  court  to  determine  is  whether  the  act 
described  by  the  prosecuting  witness  was  an  act  constituting  the 
consummation  of  the  crime  against  nature.  If  such  an  act,  it 
proved  both  the  assault  and  the  intent  cfharged.  If  not  such  an 
act,  while  it  was  an  assault  most  detestable  in  nature,  yet  it  would 
be  absolutely  no  proof  of  an  intent  to  commit  the  crime  against 
nature,  and  there  was  no  other  proof  of  such  intent.  A  deter- 
mination of  this  question  also  determines  the  correctness  of  the 
trial  court's  ruling  upon  a  motion  made  by  appellant  for  a  directed 
verdict. 

We  regret  that  the  importance  of  this  question,  covering  as 
it  does  a  matter  wherein  the  courts  of  other  states  are  in  conflict, 
renders  it  necessary  to  soil  the  pages  of  our  reports  with  a  dis- 
cussion of  a  subject  so  loathsome  and  disgusting  as  the  one  con- 
fronting us.  The  question  presented  is  whether  or  not  the  crime 
against  nature  when  committed  by  one  male  person  upon  another 
male  person  can  be  committed  through  the  mouth,  or  whether  it 
can  only  be  committed  through  the  anus.  It  must  be  conceded 
that  under  the  common  law  sodomy  could  not  be  committed  by 
means  of  the  mouth ;  the  reason  given  by  all  the  authorities  being 
that  given  in  Russell  on  Crimes  *937 :  "To  constitute  this  offense, 
the  act  must  be  in  that  part  where  sodomy  is  usually  committed."* 
The  mere  statement  of  the  above  reason  shows  the  unsoundness  of 
such  a  distinction.  It  concedes  that  the  act  is  sometimes  com- 
mitted in  some  other  part,  and,  by  conceding  that  the  act  com- 
mitted in  such  other  part  is  not  the  usual  offense,  the  statement 
concedes  that  the  aCt,  if  committed  in  such  other  part,  would  be 
still  more  unnatural,  because,  if  not  more  unnatural,  it  would  not 
be  more  unusual.     Certainly  this  unusual  act  is  many  times  more 
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"detestable  and  abominable"  than  that  made  criminal  at  common 
law.  As  was  well  said  by  the  court  in  State  v.  Vicknair,  52  La. 
Ann.  1921,  28  South.  273:  **But  why  in  the  common-law  courts 
the  use  of  the  mouth  should  not  have  been  considered  as  much 
against  nature  as  though  the  act  were  committed  per  anum  is  in- 
comprehensible." If  it  should  be  conceded  that  our  statute,  which 
refers  to  the  crime,  not  by  the  use  of  word  *''sodomy,"  but  by  the 
use  of  the  phrase  ^'detestable  and  abominable  crime  against  na- 
ture," does  not,  by  such  words,  include  more  than  is  included  in 
the  one  word  "sodomy,"  yet  should  we  feel  bound  by  a  con- 
struction based  upon  no  sounder  reasoning?  What  would  we 
think  of  the  reasoning  of  a  court  that  should  hold  that  the  killing 
of  a  human  being  in  some  peculiar  and  practically  unheard  of 
manner  was  not  murder  simply  because  such  killing  was  com- 
mitted in  an  unusual  way?  It  would  certainly  be  as  sensible  as  to 
say  that  sodomy  is  not  sodomy  when  committed  in  an  unusual 
•way  of  committing  sodomy.  What  is  sodomy  according  to  mod- 
em lexicographers?  Webster  defines  it  as  "carnal  copulation  in  a 
manner  against  nature."  Such  definition  is  certainly  broad  enough 
to  include  the  act  proven  in  this  case.  Texas,  California,  and 
Nebraska  have  held  that  their  statutes  include  simply  those  acts 
that  were  sodomy  under  the  common  law.  The  Texas  court  en- 
ters into  no  discussion  of  the  question,  but  merely  bases  its  de- 
cision upon  Russell  on  Crimes  and  the  case  of  Rex  v.  Jacobs, 
Russ.  &  R.  C.  C.  331,  saying  that,  the  oflfense  "being  undefined, 
we  must  look  to  the  common  law  for  the  elements  of  this  crime." 
Prindle  v.  State,  31  Tex.  Cr.  R.  551,  21  S.  W.  360,  37  Am.  St. 
Rep.  833.  It  is  quite  possible  that  the  Texas  court  was  influenced 
in  its  decision  by  the  use  of  the  word  "sodomy"  in  the  statute  of 
t^at  state  which  reads :  "If  any  person  shall  commit  with  man- 
kind or  beast  the  abominable  and  detestable  crime  against  nature, 
he  shall  be  deemed  guilty  of  sodomy.  *  *  *"  In  California, 
however,  the  offense  is  stated  in  the  language  of  our  statute  (sec- 
tion 351,  Rev.  Pen.  Code  S.  D.),  and  is  similar  to  the  Texas 
statute  omitting  from  such  statute,  "he  shall  be  deemed  guilty  of 
sodomy."     In  the  case  of  People  v.  Boyle,  116  Cal.  658,  48  Pac. 


Digitized  by 


Google 


1910.]  STATE   V.    WHITMARSH.  431 

800,  the  California  court  followed  the  above  Texas  decision  with- 
out any  discussion  whatsoever,  simply  saying:  "It  has  been  so 
h^ld  in  at  least  two  cases" — and  citing  the  Texas  case  and 
I  Wharton,  Cr.  Law,  §  575.  The  Nebraska  court  in  Kinnan  v. 
State,  86  Neb.  234,  125  N.  W.  594,  discusses  the  question  before 
us  quite  fully,  and  inasmuch  as  their  statute  is  similar  to  ours, 
and,  like  ours,  does  not  use  the  word  "sodomy,"  we  should  ordi- 
narily give  their  decision  great  weight.  It  will  be  seen,  however, 
that,  after  citing  the  old  common  law  and  the  California  and 
Texas  decisions  in  support  of  their  position,  they  attempt  to 
strengthen  their  position  by  reference  to  decisions  in  Indiana, 
Iowa,  Ohio,  and  Kentucky,  stating:  "In  Commonwealth  v.  Poin- 
dexter  [133  Ky.  720]  118  S.  W.  943,  the  Supreme  Court  of  Ken- 
tucky considered  this  question,  and  in  a  very  able  opinion  reached 
the  same  conclusion.  This  view  of  the  question  was  adopted  by 
the  Supreme  Court  of  Ohio  in  Davis  v.  Brown,  2.y  Oftio  St.  326, 
and  thereafter  the  Legislature  of  that  state  enacted  a  statute  to 
cover  such  a  case.  In  Estes  v.  Carter,  10  Iowa,  400,  a  like  con- 
struction of  a  similar  statute  was  adopted,  and  thereupon  the 
Legislature  passed  an  act  to  -supply  the  defect  in  the  criminal  law. 
Code  Supp.  Iowa  1907,  §  4937a.  The  Supreme  Court  of  Indiana 
in  Ausman  v.  Veal,  10  Ind.  355,  71  Am.  Dec.  331,  adopted  this 
rule,  and  such  has  always  been  the  understanding  of  the  text- 
writers."  The  only  one  of  these  cases  bearing  in  the  remotest 
degree  upon  the  question  before  the  Nebraska  court  is  Common- 
wealth V.  Poindexter,  133  Ky.  720,  118  S.  W.  943,  and  the  statute 
of  Kentucky  is  not  similar  to  that  of  this  state  or  of  Nebraska. 
The  Kentucky  statute  (section  91,  c.  182,  Laws  1893)  reads: 
"Whoever  shall  be  convicted  of  the  crime  of  sodomy  or  buggery 
with  man  or  beast,  shall  be,  *  *  *"  The  Indiana  case  (Aus- 
man V.  Veal,  10  Ind.  355,  71  Am.  Dec.  331)  was  one  where  the 
defense  attempted  to  raise  the  question  whether  it  were  possible 
for  the  crime  of  beastiality  to  be  committed  with  a  certain 
domestic  animal.  The  Iowa  case  (Estes  v.  Carter,  10  Iowa,  400) 
involved  simply  whether  the  courts  of  that  state  could  take  cogni- 
zance of  and  punish  the  common-law  offense  of  sodomy,  it  not 
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having  been  made  a  crime  by  statute.  There  was  not  a  syllable  as 
to  what  acts  might  or  might  not  constitute  sodomy.  The  Ohio 
case  (Davis  v.  Brown,  27  Ohio  St.  326)  raised  identically  the 
same  question  as  the  Iowa  case.  We  therefore  fail  to  find  in  the 
Nebraska  decision  any  real  support  for  their  position,  and  must 
regard  such  case  as  entitled  to  little  weight. 

In  Illinois  they  have  a  statute  setting  forth  this  offense  by 
the  use  of  the  words,  "the  infamous  crime  against  nature,  either 
with  man  or  beast,"  and  not  using  the  word  "sodomy."  In  Hon- 
selman  v.  People,  168  111.  175,  48  N.  E.  305,  the  court  says:  "But 
it  is  also  contended  that  the  evidence  for  the  people,  if  true,  did 
not  prove  the  offense,  because  the  defendant  made  use  of  his 
mouth.  The  evidence  was  that  he  was  the  principal  actor  in  the 
transaction,  and  by  his  efforts  the  act  was  consummated  by  that 
means.  The  claim  is  that  the  evidence  must  prove  the  crime  of 
sodomy,  and  that  the  crime  against  nature,  as  defined  in  our 
statute,  embraces  nothing  but  sodomy,  or  buggery,  as  denominated 
in  the  English  statute.  With  this  we  cannot  agree.  While  the 
^crime  against  nature'  and  'sodomy'  have  often  been  used  as 
synonymous  terms,  paragraph  279  of  our  Criminal  Code,  defining 
infamous  crimes,  plainly  shows  that  the  Legislature  included  in 
the  crime  against  nature  other  forms  of  the  offense  than  sodomy 
or  buggery.  It  is  there  enacted:  'Every  person  convicted  of  the 
crime  of  *  *  *  sodomy  or  other  crime  against  nature  *  *  * 
shall  be  deemed  infamous,'  etc.  The  method  employed  in  this 
case  is  as  much  against  nature,  in  the  sense  of  being  unnatural 
and  against  the  order  of  nature,  as  sodomy  or  any  beastial  or  un- 
natural copulation  that  can  be  conceived.  It  is  within  the  stat- 
ute." The  Nebraska  court  in  referring  to  the  Illinois  decision 
maintains  that  it  cannot  be  considered  as  authority  in  other  states 
owing  to  "paragraph  279"  referred  to  by  the  Illinois  court.  There 
can  be  no  question,  however,  but  that  the  Illinois  court  held  that 
the  term  "crime  against  nature''  is  not  necessarily  synonymous 
with  the  word  "sodomy." 

We  believe  the  clause  "crime  against  nature"  as  used  in  our 
statute  was  so  used  intending  to  include  therein  every  unnatural 
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carnal  copulation.  The  statute  of  this  state  (section  lo,  Rev. 
Penal  Code)  provides :  "The  rule  of  common  law  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  application  to  this  Code. 
All  its  provisions  are  to  be  construed  according  to  the  fair  import 
of  their  terms,  with  a  view  to  effect  its  objects  and  promote  jus- 
tice." It  would  be  an  insult  to  the  Legislature  which  enacted  our 
statute  to  hold  that  from  the  words  of  our  statute  it  appears  it 
intended  to  allow  the  most  heinous  form  of  the  crime  against 
nature  to  go  unpunished  simply  because  it  was  an  unusual  form 
of  such  crime.  Even  if  our  Legislature  had  in  such  statute  used 
the  term  "sodomy,"  still  we  would  feel  bound  to  give  to  such 
word  the  broad  meaning  given  it  by  lexicographers,  which  meal!*- 
ing  was  given  it  by  at  least  one  common-law  authority,  as  is  evi- 
denced by  I  Hawk.  Pleas  of  the  Crown,  p.  357,  wherein  it  was 
said:  "All  unnatural  carnal  copi!ilations,  whether  with  man  or 
beast,  seem  to  come  under  the  notion  >of  sodomy,  which  was  a 
felony  by  the  ancient  common  law."  And  we  would  say  with  the 
Georgia  court :  "After  much  reflection,  we  are  'satisfied  that,  if  the 
baser  form  of  the  abominable  and  disgusting  crime  against 
nature — i.  e.,  by  the  mouth — had  prevailed  in  the  days  of  the  early 
common  law,  the  courts  of  England  could  well  have  held  that 
that  form  of  the  offense  was  included  in  the  current  definition  of 
the  crime  of  sodomy.  And  n6  satisfactory  reason  occurs  to  us 
why  the  lesser  form  of  this  crime  against  nature  should  be  cov- 
ered by  our  statute,  and  the  greater  excluded,  when  both  are 
committed  in  a  like  unnatural  manner,  and  when  either  might 
well  be  spoken  of  and  understood  as  being  *the  abominable  crime 
not  fit  to  be  named  among  Christians.' "  Herring  v.  State,  119 
Ge.  709,  46  S.  E.  876. 

The  judgment  of  the  trial  court  and  order  denying  a  new 
trial  are  affirmed. 


RANGE  V.  BROOKS. 


Plaintiff  in  justice's  court  perfected  on  March  Ist  an  appeal 
from  a  Judgment  of  dismissal,  with  costs,  rendered  February  2l8tj 
and    paid   the   transcript   fee,    and    requested   the    Justice    to   certify 

Vol.    26   S.    D.    28 
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tho  record  to  the  circuit  court.  On  March  5th  the  justice  returned 
the  appeal  papers  and  asked  that  they  conform  to  a  corrected  judg- 
ment Increasing  the  amount  of  the  costs.  The  request  was  compiled 
with,  and  the  corrected  papers  were  returned  to  the  justice,  who  on 
March  18th  acknowledged  the  receipt  of  the  corrected  papers,  and 
stated  his  readiness  to  transmit  the  same  to  the  circuit  court,  but 
stating  that  he  would  not  do  so  until  the  balance  of  the  corrected 
judgment  for  costs  was  paid.  On  March  2 2d  a  draft  to  cover  the  bal- 
ance was  sent.  The  justice  did  not  file  the  transcript  until  May  2d, 
after  plaintiff's  attorney  had  threatened  to  procure  an  order  punishing 
him  for  failure  to  perform  a  legal  duty.  Held  that,  since  plaintlft 
took  every  step  to  overcome  the  objections  made  by  the  justice,  the 
appeal  could  not  be  dismissed  on  the  ground  that  the  transcript  was 
not  filed  in  the  circuit  court  within  the  15  days  fixed  by  statute. 

(Opinion  filed  November   18,   1910.) 
Appeal  from  Circuit  Court,  Buffalo  County.     Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Will  Range  against  Nels  Brooks.  From  a  judg- 
ment dismissing  an  appeal  from  a  judgment  of  the  justice  of  the 
peace  dismissing  the  action,  plaintiff  appeals.     Reversed. 

Emil  J,  IVocrth,  for  appellant.  Ward  B.  Dyer,  for  respondent. 

WHITING,  P.  J.  This  action  was  originally  brought  in 
justice  court  at  Gann  Valley,  in  Buffalo  coimty ;  plaintiff  being 
represented  by  counsel  living  at  Kimball,  a  town  some  22  miles 
south  of  Gann  Valley,  Gann  Valley  being  an  inland  town  without 
any  railroad  connections  whatsoever.  The  trial  in  justice  court 
was  had  on  February  19,  1910,  and  upon  February  22  the  attorney 
for  plaintiff  received  notice  from  the  justice  that  on  Februar}-  21, 
1910,  judgment  was  entered  dismissing  the  complaint  and  for 
costs  in  favor  of  the  defendant.  March  i  the  plaintiff  perfected 
an  appeal  to  the  circuit  court,  by  giving  the  proper  notice  and 
undertaking  and  filing  the  same  with  the  justice.  May  2,  1910,  a 
transcript  from  the  justice  court  was  filed  with  the  clerk  of  the 
circuit  court,  and,  upon  May  6»  defendant  served  plaintiff  with  a 
motion  to  dismiss  the  appeal,  upon  the  ground  that  the  papers 
from  the  justice  court  were  not  transmitted  to  the  clerk  of  the 
circuit  court  wathin  15  days  from  the  perfection  of  the  appeal. 
Plaintiff  filed  an  affidavit  resisting  said  motion,  but  the  motion 
w^as  sustained;  and  it  is  from  the  order  of  the  circuit  court,  dis- 
missing the  appeal  from  the  justice  court,  that  this  appeal  is  taken. 
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There  is  no  dispute  as  to  the.  facts  herein,  and  the  only 
question  before  us  is  whether,  under  the  undisputed  facts,  the 
circuit  court  was  justified  in  dismissing  such  appeal.  The  justice, 
before  the  trial  in  justice  court,  demanded  security  for  costs,  and 
$15  was  deposited  by  the  plaintiff  as  such  security.  The  judg- 
ment in  justice  court,  as  originally  rendered,  was  $21.65,  whic?h 
judgment  included  the  fees  of  the  court  officers,  as  well  as  wit- 
ness fees  and  attorney  fees.  When  the  appeal  was  first  perfected, 
the  attorney  for  appellant  paid  to  the  justice  his  transcript  fee, 
and  recjuested  him  to  certify  the  record  to  the  clerk  of  the  circuit 
court  within  five  days.  March  5  the  justice  wrote  a  letter  to 
appellant's  attorney,  which  was  received  on  March  7,  and  in 
which  letter  the  justice  advised  the  attorney  that  the  judgment  as 
rendered  w^as  too  small,  and  notified  him  that  he  had  changed 
same  to  $26.65.  The  justice  returned,  with  said  letter,  the  appeal 
papers,  and  asked  the  attorney  to  correct  the  same  to  conform  to 
the  corrected  judgment.  Appellant's  attorney  immediately  com- 
plied with  such  request  of  the  justice,  and  returned  the  corrected 
papers  to  said  justice,  urging  the  justice  to  hasten  the  transmit- 
ting of  transcript  to  circuit  court,  and  such  attorney  -states  that 
he  believed  the  papers  would  be  immediately  forwarded  to  the 
clerk,  and  that  he  relied  upon  such  belief.  On  March  19  said 
attorney  received  another  letter  from  the  justice,  dated  the  i8th, 
in  which  the  justice  acknowledged  the  receii>t  of  the  corrected 
papers  and  stated  his  readiness  to  transmit  the  same,  with  the 
proper  record,  to  the  clerk  of  the  circuit  court,  but  advising  said 
attorney  that  he  would  not  do  so  until  the  balance  of  the  judg- 
ment was  paid,  stating,  "You  must  pay  the  rest  of  the  costs  be- 
fore you  can  appeal  the  case."  Appellant's  attorney  then,  on 
March  22,  sent  such  justice  a  draft  to  cover  the  balance  of  the 
judgment.  He  afterwards  phoned  to  the  clerk  of  the  circuit  court 
and  to  the  justice  to  ascertain  if  the  papers  had  been  properly 
filed,  and  found  they  had  not  been  filed;  the  justice  giving  as  his 
excuse  "that  he  had  been  to  see  the  clerk  a  number  of  times,  but 
each  time  found  him  out  of  town."  The  attorney  then  threatened 
to  procure  an  order  from  the  circuit  court  punishing  the  justice 
for  refusing  to  perform  his  legal  duty,  and  after  such  threat  the 
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justice  finally  filed  his  transcript  with  the  clerk  of  the  circuit 
court. 

Appellant  insists  that  the  facts  herein  bring  this  case  under 
the  law  as  laid  down  in  McLaughlin  v.  Michel  et  al.,  14  S.  D.  190, 
84  N.  W.  778,  wherein  this  court  said:  "If  the  transcript  is  filed 
after  the  15  days,  and  no  objection  is  taken,  the  court  may  proceed 
to  tr}'  the  case,  and  the  fact  that  the  transcript  was  filed  after  the 
time  does  not  affect  the  jurisdiction  of  the  appellate  court  or  the 
regularity  of  its  proceedings.  If,  however,  a  motion  is  made  to 
dismiss  the  appeal,  and  the  failure  to  file  the  same  has  not  been 
caused  by  the  fault  or  the  neglect  of  the  appellant  or  his  attorney, 
we  are  of  the  opinion  that  the  court  should  deny  the  motion  and 
proceed  with  the  trial  of  the  cause."  Respondent  contends  that 
appellant  was  neglectful,  in  that  he  did  not  go  to  Gann  Valley 
and  see  that  the  papers  were  filed,  or  else  bring  proper  proceed- 
ings to  compel  the  justice  to  do  his  duty.  We  are  inclined  to 
think  that  the  appellant  was  justified  in  what  he  did.  He  cer- 
tainly had  a  right  to  rely  upon  the  justice  doing  his  duty,  and  he 
took  every  possible  step  to  overcome  the  different  objections  or 
obstructions  placed  in  his  way,  even  to  making  payments  which  it 
is  clear,  the  justice  had  no  right  to  demand,  and,  during  all  the 
time  up  to  the  time  the  15  days  fixed  by  ^statute  had  expired  there 
was  nothing  to  lead  the  appellant  to  believe  that  such  transcript 
would  not  be  filed  in  time,  and  it  appears  that,  after  appellant 
found  that  the  justice  had  not  done  as  he  had  agreed  to  do  in  his 
letter,  wherein  he  demanded  the  balance  of  the  costs,  the  appellant 
proceeded  by  every  reasonable  means,  other  than  action  in  court, 
to  get  the  justice  to  perform  his  duty,  and  we  cannot  see  anything 
in  the  record  that  would  lead  us  to  believe  that  a  trip  to  Gann 
Valley  would  have  \served  any  useful  purpose. 

We  are  of  the  opinion  that  the  circuit  court  was  in  error  in 
its  order  dismissing  the  appeal,  and  the  order  is  reversed. 


PERKINS  V.  FRANZ. 


Plaintiff  purchased  a  mare  from  defendant  on  April  5tli,  to 
be  delivered  on  April  7tli.  On  that  day  plaintiff  found  the  mare 
sick,  and  directed  defendant  to  care  for  her,  which  he  did  until  the 
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11th,  when  she  died.  Thereupon  plaintiff  sued  for  a  return  of  a 
part  of  the  price  paid.  The  court  charged  that  the  fact  that  the 
mare  was  not  delivered  on  the  day  of  the  sale  was  not  conclusive, 
and  that  title  had  not  passed.  Held,  that  a  further  instruction  that 
delivery  of  an  article  sold  was  not  necessary  to  vest  title  in  the  pur- 
chaser, but  that  a  sale  might  be  consummated  without  delivery,  if 
the  parties  intended  at  once  to  consummate  the  same,  and  the  fact 
that  the  mare  was  left  with  the  seller  until  a  future  date  would  not 
change  the  legal  effect  of  the  transaction,  but  title  might  pass  as  if 
the  buyer  had  taken  the  property  away,  was  not  error. 

(Opinion  filed  November  16,   1910.) 
Appeal  from  Circuit  Court,   Spink  County.     Hon.   Chas.   S. 
Whiting,  Judge. 

Action  by  E.  C.  Perkins  against  Amil  Franz.     Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Sterling   &   Clark,   for   appellant.     N.   P,   Bromley,    for   de- 
fendant. 

SMITH,  J.  Appeal  from  a  judgment  and  an  order  over- 
ruling motion  for  a  new  trial.  Appellant,  who  was  plaintiff, 
brought  an  action  in  the  circuit  court  of  Spink  county,  alleging 
that  on  the  5th  day  of  April,  1906,  he  entered  into  an  agreement 
with  defendant,  whereby  defendant  was  to  sell  and  dt^liver  to 
plaintiff  a  certain  mare  in  sound  condition,  at  the  agreed  price  of 
$200  in  cash;  that  upon  the  making  of  said  agreement  plaintiff 
paid  defendant  $100  on  account  thereof,  and  promised  and  agreed 
to  pay  defendant  a  further  sum  of  $100  upon  delivery  to  plaintiff 
of  said  mare  in  sound  condition  on  the  7th  day  of  April,  1906; 
that  defendant  failed  to  deliver  the  mare  in  sound  condition,  and 
refused  to  repay  plaintiff  the  sum  of  $100  so  paid;  and  demands 
judgment  for  $100.  Defendant,  for  answer,  pleads  a  general 
denial,  except  as  to  matters  specifically  admitted;  admits  that  de- 
fendant sold  plaintiff  the  black  mare  for  $200  and  that  plaintiff, 
at  the  time  he  purchased  said  mare,  paid  defendant  $100  and  that 
•plaintiff  agreed  with  defendant  to  come  and  take  the  mare  on  the 
Sth  day  of  April;  alleges  that  it  was  agreed  at  the  time  of  the 
purchase  that  defendant  should  keep  said  mare  for  the  plaintiff 
until  the  date  of  delivery;  that  on  April  7th  plaintiff  came  for 
the  mare,  but  found  her  sick,  through  no  fault  of  defendant,  and 
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directed  defendant  to  care  for  the  mare,  that  she  might  be  re- 
stored to  heahh,  but  that,  without  fault  on  defendant's  part,  the 
mare  died.  Defendant,  further  answering  by  way  of  counter- 
claim, restates  the  facts  pleaded  in  his  answer,  and  alleges  that  on 
April  7th  plaintiff  came  for  said  mare,  and  defendant  turned  her 
over  to  plaintiff,  who  thereupon  directed  defendant  to  care  for 
her,  which  defendant  did  until  April  nth,  at  which  time  the  mare 
died,  without  fault  of  defendant ;  alleges  that  $100  of  the  purchase 
price  is  due  and  unpaid;  and  demands  judgment  by  way  of 
counterclaim  for  that  amount.  V^erdict  for  defendant  for  the  sum 
claimed,  and  judgment  against  the  plaintiff. 

The  only  errors  assigned,  which  are  discussed  in  appellant's 
brief,  relate  to  certain  portions  of  the  charge  of  the  trial  court, 
one  of  which  is  stated  in  appellant's  assignment  of  error  in  the 
following  language:  "If  a  person  buys  a  piece  of  personal  prop- 
erty, the  sale  is  complete,  and  under  the  agreement  the  property 
is  left  to  the  seller  until  future  date,  the  title  passed  as  much  as 
if  the  person  took  it  away  with  him.  Moreover,  the  fact  that  the 
money  was  not  paid  on  that  date  does  not  cut  any  figure.  If  no 
money  had  been  paid  there  could  have  been  as  complete  sale  of 
the  horse  as  if  $100.00  had  been  paid  down.  And  if  the  defend- 
ant is  entitled  to  recover  $100.00  here,  if  there  had  not  been  a 
dollar  paid,  he  would  be  entitled  to  recover  $200.00  at  this  time." 
The  same  language  is  again  quoted  in  appellant's  brief.  An  ex- 
amination of  the  charge  as  printed  in  the  abstract  discloses  a 
material  inaccuracy  in  the  assignment  of  error  and  in  appellant's 
brief,  in  the  statement  of  the  language  used  by  the  court.  As 
given  in  the  abstract,  the  court  used  the  following  language: 
•'Moreover,  the  fact  that  the  money  was  not  paid  on  that  day  does 
not  cut  any  figure.  If  any  money  had  been  paid  there  could  have 
been  as  complete  sale  of  the  horse  as  if  $100.00  had  been  paid 
down."  It  is  the  contention  of  appellant's  counsel  that  this 
charge  was  absolute  error,  prejudicial,  confusing,  and  misleading. 
Counsel  contends  that  because  of  the  language  of  the  charge,  *'If 
a  perscai  buys  a  piece  of  personal  property,  the  sale  is  complete," 
the  jury  would  be  justified  in  assuming  that  the  court  intended 
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to  tell  the  jury  that  the  transaction  testified  to  by  both  parties  was 
in  law  an  absolute  sale,  and  argues  that  the  jury  was  thus  for- 
bidden to  consider  whether  the  transaction  was  an  executory  con- 
tract, to-be  consummated  at  a  future  date.  Appellant  also  ex- 
cepts to  another  portion  of  the  charge,  given  in  the  following  lan- 
guage: "You  are  the  sole  judges  of  the  facts  in  this  case.  You 
are  the  sole  judges  of  the  credibility  of  these  witnesses.  It  is 
your  duty,  if  you  can,  to  harmonize  their  testimony.  If  you 
cannot,  then  determine  which  one  is  testifying  truthfully  in  this 
case,  remembering  the  question  for  you  to  determine  is  this:  To 
illustrate,  if  somebody  had  come  at  3  o'clock  in  the  afternoon,  and 
this  mare  had  been  there  in  the  barn  all  right,  and  offered  $1,000 
for  that  mare,  which  one  of  these  men  could  have  sold  this 
mare  and  passed  title,  had  title  to  that  mare,  whose  mare  was  it? 
When  you  have  detennined  that,  you  have  determined  this  case 
as  far  as  the  question  of  sale  is  concerned."  Counsel  vigorously 
urges  that  the  effect  of  this  instruction  was  to  prevent  the  jury 
from  considering  whether  the  transaction  constituted  an  executory 
contract,  instead  of  an  absolute  sale. 

On  the  trial  plaintiff  introduced  testimony  tending  to  sustain 
the  facts  alleged  in  his  complaint,  while  defendant  introduced  evi- 
dence tending  to  establish  the  facts  as  alleged  in  his  answer  and 
counterclaim.  Two  questions  thus  arose  under  the  pleadings  and 
evidence :  First.  Did  the  transaction  between  plaintiff  and  defend- 
ant on  the  5th  day  of  April  constitute  an  executed  or  an  executory 
sale?  Second.  If  the  jury  found,  under  the  evidence,  that  the 
transaction  on  the  5th  day  of  April  was  an  executory  agreement 
for  a  sale,  to  be  consummated  on  the  7th  day  of  April  by  a 
delivery  of  the  mare  to  the  plaintiff  in  sound  condition,  then  did 
the  plaintiff  on  the  7th  day  of  April  actually  accept  and  receive 
the  mare  in  her  then  condition,  in  fulfillment  of  plaintiff's  agree- 
ment to  deliver  her  at  that  time?  An  examination  of  the  entire 
charge  discloses  that  this  latter  issue  was  not  submitted  to  the 
jury,  an  omission  which  is  decidedly  favorable  to  appellant  under 
the  evidence  as  disclosed  by  the  record.  The  language  used  by 
the  court  makes  it  clear  that  the  only  question  submitted  to  the 
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jury  was  whether  or  not  the  transaction  had  between  the  plaintiff 
and  defendant  on  the  5th  day  of  April  constituted  an  executed 
sale,  such  as  would  vest  legal  title  to  the  mare  in  plaintiff.  The 
court  instructed  the  jury:  *The  defendant,  answering,  claims  that 
this  was  not  an  agreement  for  the  sale  of  the  horse,  to  be  con- 
summated on  Saturday,  but  that  it  was  an  actual  sale,  which  took 
place  on  Thursday,  and  the  title  passed  at  that  time;  that  the 
horse  at  that  time  became  plaintiff's.  *  *  *  The  question  for 
you  to  determine  here  is  which  one  has  told  the  truth  regarding 
this  agreement.  Was  it  an  agreement  for  a  sale,  to  be  consum- 
mated— 'that  is,  an  executory  contract — or  was  it  sold  there,  on 
the  Thursday  spoken  of?  The  mere  fact  that  the  horse  was  not 
delivered  on  that  day,  and  taken  away  by  the  plaintiff  then,  is  not 
conclusive  one  way  or  the  other.  If  a  person  buys  a  piece  of 
personal  property — the  sale  is  complete — and  under  the  agreement 
the  property  is  left  with  the  seller  until  a  future  date,  the  title 
passed  as  much  as  if  the  person  took  it  away  with  him."  Follow- 
ing this  portion  of  the  charge  are  the  portions  of  the  charge  ex- 
cepted to  by  appellant.  In  this  statement  of  the  law  the  court  said 
to  the  jury,  in  effect,  that  a  present  delivery  of  an  article  sold  was 
not  absolutely  necessary  to  vest  title  in  the  purchaser;  that  a  sale 
might  be  consummated  without  delivery  of  possession,  if  the 
parties  then  and  there  intended  at  once  to  consummate  the  sale; 
and  the  fact  that  the  mare  was  left  with  the  seller  until  a  future 
date  would  not  change  the  legal  effect  of  such  a  transaction — that 
the  title  might  pass  to  the  purchaser  precisely  the  same  as  if  he 
took  the  property  away  with  him.  The  illustration  used  by  the 
court  in  that  portion  of  the  charge  excepted  to  was  merely  in- 
tended to  reinforce  this  statement  of  the  law,  by  saying  to  the  jury 
that  when  they  had  determined  whether  the  title  remained  in  the 
vendor,  or  was  vested  in  the  vendee,  by  the  transaction  of  April 
5th,  the  question  of  the  then  ownership  of  the  property  would  be 
decisive  of  the  issue  in  the  case.  It  seems  to  us  that  the  charge 
of  the  court,  taken  as  a  whole,  placed  before  the  jury  with  suffi- 
cient clearness,  and  with  entire  fairness,  the  real  issue  relied  upon 
by  appellant. 

The  order  and  judgment  of  the  trial  court  are  affirmed. 

WHITING,  P.  J.,  took  no  part  in  this  case. 
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ERICKSON  V.  THELIN. 

In  an  action  to  have  a  deed  adjudged  a  mortgage  against  the 
wife  and  minor  heirs  of  the  grantee,  the  minor  heirs  were  not  served 
personally  with  process  as  required  by  Code  Civ.  Proc.  §  110,  subd 
6,  Judgment  was  rendered  declaring  the  deed  to  be  a  mortgage, 
and  commanding  the  wife,  who  was  a  defendant  in  her  own  right 
as  well  as  guardian,  to  make  a  deed  upon  receiving  payment  of  the 
mortgage.  Held  that,  inasmuch  as  the  court  had  no  jurisdiction  of 
the  minors,  an  adjudication  as  to  the  title  of  lands  in  their  name 
was  void  and  should  be  reversed. 

In  an  action  to  have  a  certain  deed  declared  a  mortgage,  it  is 
gA^unds  for  reversal  of  a  judgment  commanding  defendant  to  make 
a  deed  to  plaintifT,  if  it  appears  no  tender  has  been  made  of  the 
mortgage  indebtedness. 

It  is  not  a  tender  to  deposit  the  amount  of  indebtedness  with 
bankers,  particularly  where  it  does  not.  appear  that  the  deposit  was 
made  in  the  name  of  the  person  entitled  to  the  tender,  or  that  no- 
tice of  the   deposit  was  given. 

In  an  action  to  have  a  deed  declared  a  mortgage  and  to  redeem, 
the  persons  holding  the  land  were  minor  children  and  their  mother, 
who  was  their  guardian.  The  minors  were  not  made  parties,  so 
that  their  rights  could  not  be  adjudicated.  A  tender  was  made  to 
tha  widow  ot  the  amount  of  the  mortgage  indebtedness,  upon  con- 
dition that  she  make  a  deed  transferring  her  title  to  the  land,  both 
individually  and  as  guardian.  Held,  that  this  tender  was  insufficient 
to  support  a  judgment  against  the  widow  individually,  as  it  imposed 
a  condition  which  could  not  be  fulfilled. 

(Opinion  filed  November   21,   1910.) 

Appeal  from  Circuit  Court,  Potter  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

Action  by  Perry  Erickson  against  Hannah  Thelin  individually 
and  as  guardian  of  Guy  Albin  Thelin,  etc.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Boyce  &  Warren,  for  appellant.  S,  M.  Howard,  for  re- 
spondent. 

The  guardian  as  such  does  not  so  represent  the  estate  of  the 
wards  that  they  need  not  be  named  as  defendants,  or  served  with 
process  in  an  action,  the  purpose  of  which  is  to  deprive  them  of 
the  whole  or  a  part  of  their  estate.  Kinney  v.  Harrett,  8  N.  W. 
Rep.  708 ;  Lombard  v.  Morse,  14  L.  R.  A.  273,  s.  c.  29  N.  E.  205 ; 
Campbell  v.  Fichter,  81  N.  E.  661 ;  Perine  v.  Grand  Lodge,  etc., 
50  N.  W.  I022:     The  administrator  had  no  power  to  accept  the 
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money  or  to  conyey  the  premises  or  cause  them  to  be  conveyed  in 
compliance  with  the  requirement  of  the  bank,  or  at  all,  and  the 
county  court,  being  without  equity  jurisdiction,  had  no  power  to 
authorize  him  to  accept  the  funds  or  to  authorize  the  administra- 
tor or  the  guardian  to  make  the  deed  demanded.  Anderson  v. 
Fisk,  4  Cal.  308. 

S,  M.  Hoicard,  for  respondent. 

The  objection  that  there  is  a  defect  of  parties  should  have 
been  taken  by  demurrer,  or  motion  under  §  4885,  Comp.  Laws. 
And  a  failure  to  demur  or  move  the  court  to  bring  in  additional 
party  or  parties  is  a  waiver  or  defect  of  parties,  if  such  existed. 
Sykes  V.  First  Nat.  Bank,  2  S.  D.  242;  Singleton  v.  O'Blenis,  125 
Ind.  151;  Durre  v.  Brown,' 7  Ind.  App.  127;  Ellsworth  v.  Rossi- 
ter,  46  Kan.  27^7]  Kaukana  Water  Power  Co.  v.  Green  Bay,  etc., 
Canal  Co.,  75  Wis.  385;  Grand  Rapids  Water  Power  Co.  v. 
Bensley,  75  Wis.  399. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  in  favor  of  the  plaintiff.  This  action  was  in- 
stituted by  the  plaintiff  to  have  a  certain  deed  executed  by  him  to 
one  H.  G.  Olson  conveying  a  certain  quarter  section  of  land  in 
the  county  of  Potter,  and  the  deed  of  the  same  from  said  Olson  to 
Ben  K.  Thelin,  deceased — it  being  alleged  that  the  said  Thelin 
received  said  deed  with  the  knowledge  that  the  former  deed  was 
intended  as  a  mortgage — adjudged  to  constitute  a  mortgage,  and 
require  the  defendant,  Hannah  Thelin,  as  J:he  widow  of  said  Ben 
Thelin,  in  her  own  right  and  as  guardian  of  five  minor  heirs  of 
the  said  Ben  K.  Thelin,  to  accept  the  amount  due  upon  said  al- 
leged mortgage,  and  that  upon  the  payment  of  said  sum  said 
deeds  should  be  canceled  of  record.  The  complaint  sets  out  the 
deeds,  contracts  between  said  plaintiff  and  said  Olson,  the  death  of 
said  Thelin,  the  procee<lings  had  in  the  county  court  resulting  in 
the  distribution  of  the  estate  between  the  said  defendant,  Hannah 
Thelin,  and  the  minor  heirs,  and  alleges  a  tender  of  the  amount, 
and  the  plaintiff's  willingness  to  pay  the  same,  due  upon  the 
alleged  mortgage,  and  demanding  judgment  that  he  be  declared 
to  be  the  owner  of  the  quarter  section  of  land  described  in  the 
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deeds  and  in  controversy  in  this  action,  and  that  his  title  be 
quieted  thereto.  An  answer  was  filed,  which,  after  admitting  cer- 
tain facts  alleged  in  the  complaint,  "for  a  further  and  separate 
defense  the  defendant  alleges:  (a)  That  her  husband,  Ben  K. 
Thelin,  died  intestate  on  or  about  the  15th  day  of  April,  1905, 
leaving  as  his  sole  heirs  at  law  this  defendant,  who  was  his  widow, 
and    Guy    Albin    Thelin,      *      ♦      *      Arthur    Leonard    Thelin, 

*  *     *     Carl   Milo  Thelin,     *     *     *     Alice   Charlotte  Thelin, 

*  *  *  and  Mabelle  May  Thelin,  *  *  *  ^^d  that  at  the 
time  of  his  death  the  said  Ben  K.  Thelin  was  the  owner  in  fee 
simple    of    the    premises    described    in    the    plaintiff's    complaint. 

*  *  *  (b)  That  letters  of  administration  upon  the  estate  of 
the  \5aid  Ben  K.  Thelin,  deceased,  were  duly  issued  to  one  Lars 
Anderson  on  the  12th  day  of  May,  A.  D.  1905,  and  the  said  Lars 
Anderson  duly  qualified  as  such  administrator" — and  proceeded  to 
set  out  the  proceedings  in  the  county  court  resulting  in  the  dis- 
tribution of  the  estate  among  the  said  heirs  as  follows :  One-third 
to  the  widow  and  two  fifteenths  to  each  of  the  minor  heirs.  To 
this  answer  a  reply  was  filed  denying  certain  allegations  therein, 
not  necessary  to  be  noticed  in  this  opinion.  At  the  March  term, 
1909,  of  the  circuit  court  of  Potter  county,  the  case  was  moved 
for  trial  by  the  plaintiff,  who  had  filed  notice  of  the  trial,  and,  the 
defendant  not  appearing,  the  court  heard  the  proofs  on  the  part 
of  the  plaintiff  and  found  the  facts  and  thereupon  made  conclu- 
sions of  law  and  entered  judgment  in  favor  of  the  plaintiff,  in 
which  it  was  ordered,  adjudged,  and  decreed:  "That  the  plaintiff, 
Perry  Erickson,  is  the  owner  in  fee  simple  of  *  *  *  (de- 
scribing the  premises  as  in  the  complaint)  ;  that  the  plaintiff.  Perry 
Erickson,  as  such  owner,  *  *  *  jg  entitled  to  the  exclusive 
possession  thereof  and  to  all  portions  thereof;  that  the  said  estate 
of  the  said  Ben  K.  Thelin,  deceased,  *  *  *  has  a  mortgage 
lien  on  the  said  premises  for  the  sum  of  $1,129.50" ;  and  that 
upon  payment  of  said  sum,  the  estate  of  said  Thelin  should  exe- 
cute a  quitclaim  deed  to  the  plaintiff,  of  said  premises.  "And  it  is 
further  ordered  and  decreed  that  all  claim  of  the  defendants,  or 
either  one  thereof,  to  the  ownership  of  the  fee  title  to  said  quarter 
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section  of  land,  are  without  merit  and  groundless,  and  that  the 
title  of  the  plaintiff  to  said  premises  is  hereby  adjudged  to  be 
quieted  in  the  plaintiff  as  against  all  claims,  demands,  or  preten- 
sions of  the  defendants,  or  either  one  thereof  to  the  fee  title  there- 
of;  and  that  the  defendants  and  each  one  thereof  are  hereby  per- 
petually estopped  from  setting  up  any  claims  to  the  fee  title  of 
said  premises." 

The  summons  in  this  action,  as  disclosed  by  the  abstract,  is 
in  the  usual  form,  and  the  certificate  of  service  by  the  sheriff  is  in 
substance  as  follows:  "State  of  South  Dakota,  County  of  Minne- 
haha— ss. :  I  hereby  certify  that  the  within  summons  and  com- 
plaint came  to  my  hands  on  the day  of  November,  A.  D. 

1907,  and  that  I  served  the  same,  on  the  within  named  defendant 
both  in  person  and-  as  guardian,  by  delivering  to,  and  leaving  with 
her  personally,  at  Sioux  Falls  in  said  county  of  Minnehaha,  state 
of  South  Dakota,  true  and  attested  copies  of  the  within  summons 
and  complaint,  on  the  23d  day  of  November,  A.  D.  1907.  And 
that  I  know  her  to  be  the  person  intended  to  be  served."  No 
demurrer  was  interposed  to  the  complaint,  and  no  motion  appears 
to  have  been  made  by  the  defendants,  requiring  the  minor  heirs 
to  be  made  parties  to  the  action.  The  only  proceeding  on  the 
part  of  the  defendant,  so  far  as  is  disclosed  by  the  record,  was  the 
filing  of  the  answer  heretofore  referred  to. 

It  is  contended  by  the  appellant  that  as  the  minor  heirs  were 
not  made  parties  to  the  action  and  served  with  summons,  in  the 
manner  prescribed  by  the  Code,  the  court  was  without  jurisdic- 
tion to  enter  judgment  in  this  action  in  favor  of  the  plaintiff  as 
against  the  defendant  and  the  said  minor  heirs. 

It  is  insisted  by  the  respondent  that  by  the  return  of  the 
sheriff  it  is  conclusively  shown  that  the  defendant,  Hannah  Thelin, 
was  duly  served  with  both  the  summons  and  complaint,  both  in 
person  and  as  guardian  of  her  minor  children;  that  the  defendant 
appeared  and  filed  an  answer  to  the  complaint  and  made  no  ob- 
jection whatever  to  any  defect  of  parties  or  of  the  service  of 
process,  and  hence  the  defendants  waived  their  .rights  by  their 
appearance  and  answer,  and  it  is  too  late  to  urge  this  matter  for 
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th€  first  time  in  this  court;  that  the  objection  that  there  was  a 
defect  of  parties  should  have  been  taken  by  demurrer  or  motion, 
and  a  failure  to  demur  or  move  the  court  to  bring  in  additional 
parties  is  a  waiver  as  to  the  defect  of  parties  if  such  existed. 

It  will  be  observed,  by  the  title  of  the  action,  the  minor  heirs 
are  not  directly  made  parties  defendants  in  this  action,  and  that 
the  only  service  made  upon  them  was  made  by  delivering  to  and 
leaving  with  the  defendant,  Hannah  Thelin,  their  guardian,  a  copy 
of  the  summons  and  complaint. 

It  is  alleged  in  the  complaint  and  admitted  in  the  answer  that 
Hannah  Thelin,  the  defendant  named,  was  duly  appointed  guard- 
ian of  the  said  minor  heirs,  and  "that  said  Ben  K.  Thelin  died 
intestate,  on  or  about  the  15  th  day  of  April,  1905,  leaving  as  his 
only  heirs  his  widow,  Hannah  Thelin,  and  the  following  named 
sons  and  daughters,  to-wit:  (i)  Guy  Albin  Thelin,  son,  aged  12 
years;  (2)  Arthur  Leonard  Thelin,  son,  aged  10  years;  (3)  Carl 
Milo  Thelin,  son,  aged  6  years;  (4)  Alice  Charlotte  Thelin, 
daughter,  aged  4  years;  and  (5)  Mabelle  May  Thelin,  daughter, 
aged  2  years." 

Section  no,  subd.  3,  of  the  Code  of  Civil  Procedure,  pro- 
vides, as  to  the  service  of  summons,  as  follows:  "The  summop-s 
shall  be  served  by  delivering  a  copy  thereof,  -as  follows ;  *  *  * 
If  against  a  minor  under  the  age  of  fourteen  years,  to  such  minor, 
personally,  and  also  to  his  father,  mother,  or  guardian,  or  if  there 
be  none  within  the  state,  then  to  any  person  having  the  care  and 
control  of  such  minor,  or  with  whom  he  shall  reside,  or  in  whose 
service  he  shall  be  employed." 

In  discussing  the  subject  of  infants,  it  is  stated  in  22  Cyc. 
629 :  "Whenever  a  suit  is  brought  for  the  purpose  of  divesting  the 
title  of  infants  to  property  or  otherwise  affecting  their  interests, 
they  are  necessary  parties,  and  a  judgment  or  decree  cannot  affect 
an  infant  unless  he  was  made  a  party  either  plaintiff  or  defendant 
to  the  suit  in  which  it  was  rendered." 

In  10  Ency.  of  Pleading  &  Practice,  593,  the  law  applicable 
to  infants  is  thus  ^stated :  "In  all  cases  in  equity  where  it  is  sought 
to  affect  the  interests  of  infants,  and  more  especially  their  interest 
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in  real  estate,  by  an  attempt  to  charge  it,  or  to  make  partition,  or 
to  sell  it,  whether  the  application  be  by  a  stranger  or  by  adult 
co-tenants  or  others  claiming  tlie  right  to  do  so,  the  infant  must 
be  made  a  party  defendant.  *  *  *"  And  on  page  600  it  is 
stated :  "In  nearly  every  state  the  statute  requires  process  to  be 
served  upon  the  infant  personally,  and,  although  this  may  seem  a 
useless  formality  where  the  infant  is  very,  young,  it  is  a  necessary 
one,  and  a  failure  to  serve  the  infant  will  render  the  judgment 
against  him,  if  not  void,  at  least  voidable.  Service  upon  the  gen- 
eral guardian  without  service  upon  the  minor  is  insufficient. 
*  *  *  "  And  on  page  603  it  is  stated ;  *'In  order  to  insure  notice 
of  the  proceedings  to  persons  interested  in  the  welfare  of  the 
minor,  some  statutes  require  process  to  be  served  in  all  cases  both 
upon  the  minor  and  upon  his  parent,  guardian,  or  other  person 
having  the  care  or  control  of  the  infant.  And  in  the  majority  of 
the  states  process  is  required  to  be  served  both  upon  the  minor 
and  upon  his  parent,  guardian,  or  other  person  having  the  care  of 
him,  in  cases  where  the  infant  is  under  14  years  of  age.  These 
provisions,  designed  for  the  protection  of  minors,  mu^t  be  strictly 
complied  with,  or  the  proceedings  will  be  void  as  against  the  in- 
fant for  want  of  jurisdiction." 

The  law  as  stated  in  the  foregoing  quotations  seems  to  be 
supported  by  the  great  weight  of  authority  cited  in  the  notes  to 
the  same.  As  will  be  observed  fR>m  the  provisions  of  our  Code 
heretofore  quoted,  infants  must  be  made  parties  and  served  with 
process  in  order  that  their  interests  may  be  properly  adjudicated. 

The  assignments  of  error  are  as  follows :  The  court  erred  in 
making  and  filing  its  second  finding  of  fact ;  the  court  erred  in 
making  and  filing  its  third  finding  of  fact :  the  court  erred  in 
making  and  filing  its  fifth  finding  of  fact ;  the  court  erred  in 
making  an<l  filing  its  sixth  finding  of  fact ;  the  court  erred  in 
making  and  filing  its  first  conclusion  of  law;  the  court  erred 
in  making  and  filing  its  second  conclusion  of  law ;  the  court 
erred  in  making  and  filing  its  third  conclusion  of  law;  the  court 
erred  in  rendering  judgment  in  favor  of.  the  plaintiflf  and  against 
the  defendant;  the  judgment  is  not  supported  by. the  findings  of 
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fact  and  is  against  law.;  and  the  court  had  no  jurisdiction  to  ren- 
der the  judgment  rendered  in  this  action. 

No  bill  of  exceptions  having  been  settled  in  the  case,  and  no 
motion  for  a  new  trial  made,  the  only  errors  assigned  are  such  as 
can  be  determined  by  an  examination  of  the  judgment  roll. 

The  second,  third,  fifth,  and  sixth  findings  of  fact,  which  are 
claimed  to  be  erroneous,  are  as  follows:  "(2)  That  said  complaint 
states  a  good  cause  of  action  in  favor  of  the  plaintiflf  and  against 
the  defendants,  and  that  the  complaint  is  true.  (3)  That  the 
summons  in  this  action  was  duly  issued,  *  *  *  wais  duly  and 
personally  served  on  the  defendant,  Hannah  Thelin,  both  in  per- 
son and  as  guardian  of  Guy  Albin  Thelin,  et  al.,  minors.    *     *    -»- 

(5)  That  the  defendant,  Hannah  Thelin,  both  in  person  and  as 
guardian  of  said  minors,  made  and  filed  her  answer  to  the  com- 
plaint of  the  plaintiff  herein,  *  *  *  w^hich  said  answer  was 
subscribed   also  by   Boyce   &   Warren,   attorneys    for   defendants. 

(6)  That  it  fully  appears  therefrom  that  this  court  has  acquired 
jurisdiction  both  of  the  persons  of  the  defendants  and  of  the 
subjective  matter  of  the  action." 

While  the  complaint  may  be  sufficient  as  stating  a  good  cause 
of  action  as  to  the  defendant,  Hannah  Thelin,  it  is  clear  that  it 
states  no  cause  of  action  as  against  the  minor  heirs  for  the  reason 
that  they  are  not  made  parties  to  the  action  and  were  not  served 
with  summons  as  prescribed  by  our  Code.  The  complaint  as  to 
those  heirs,  therefore,  does  not  state  a  cause  of  action  as  against 
them. 

The  third  finding  of  the  court,  that  the  summons  in  this 
action  was  duly  served  upon  the  defendant,  Hannah  Thelin,  as 
guardian,  etc.,  is  not  sustained  by  the  record,  as  it  affimiatively 
appears  from  the  summons  and  the  return  thereon,  ana  the  com- 
plaint, that  said  minor  heirs  were  not  made  parties  and  served 
with  the  summons,  and  hence  the  service  of  summons  and  com- 
plaint upon  the  defendant,  Hannah  Thelin,  so  far  as  it  aflFected 
.said  minor  heirs,  was  unauthorized  and  did  not  constitute  a  service 
upon  said  minor  heirs. 

The  fifth  finding  of  fact,  to  the  eflfect  that  Hannah  Thelin, 
both  in  person  and  as  guardian  of  said  minors,  made  and  filed  her 
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answer  for  them,  and  that  the  same  was  subscribed  by  Boyce  & 
Warren,  attorneys  for  them,  is  not  sustained  by  the  record. 

The  answer,  it  appears  from  the  abstract,  has  the  same  title 
as  the  complaint,  and  it  commences  as  follows :  "The  above-named 
defendant,  answering  the  complaint  of  the  plaintiff  herein,  ad- 
mits," etc.  And  concludes:  "Wherefore  this  defendant  demands 
judgment  that  the  complaint  of  the  plaintiff  be  dismissed  and  for 
her  costs  and  disbursements  herein.''  Subscribed  by  "Boyce  & 
Warren,  Attorneys  for  Defendant."  It  clearly  appears  therefore, 
from  the  answer,  that  Hannah  Thelin  answered  for  herself,  and 
that  Boyce  &  Warren  appeared  only  as  attorneys  for  her. 

In  view  of  the  fact  that  the  foregoing  findings  referred  to 

are  not  sustained  by  the  evidence,  it  follows  necessarily  that  the 

sixth  finding,  that  the  court  had  jurisdiction  of  the  persons  of  the 

defendants,  so  far  as  the  same  relates  to  the  minor  heirs,  is  clearly 

•  unsustained  by  the  record. 

These  findings  of  the  court  not  being  sustained  by  the  record, 
it  also  necessarily  follows  that  the  first  conclusion  of  law,  viz., 
"that  the  plaintiflF,  Perry  Erickson,  is  the  owner  in  fee  simple  of 
the  premises  described  in  the  complaint,"  cannot  be  sustained  as 
against  the  minor  heirs,  under  the  record  in  this  case,  and  the 
second  conclusion  of  law,  "that  the  plaintiflf  is  entitled  to  a  judg- 
ment, *  *  ♦  and  to  a  decree  of  this  court,  quieting  his  title  in 
and  to  the  premises  described  in  the  complaint,"  was  erroneous  as 
against  the  minor  heirs,  and,  for  the  reasons  stated,  the  third  con- 
clusion of  law  is  not  sustained  by  the  record,  so  far  as  it  requires 
the  execution  and  delivery  to  the  plaintiff  of  a  quitclaim  deed  on 
behalf  of  the  said  estate  of  the  ^said  Ben  K.  Thelin,  conveying  the 
fee  title  of  the  premises  to  the  plaintiff  herein. 

As  the  action  in  this  case  affected  the  title  of  the  minor  heirs 
to  ten-fifteenths  of  the  property  in  controversy,  and  as  the  plaintiff 
was  not  entitled  to  a  cancellation  of  the  deeds,  or  to  a  reconvey- 
ance of  the  property,  until  payment  of  the  balance  due  from  him. 
to  the  said  defendant,  Hannah  Thelin,  and  the  minor  heirs,  these 
heirs  were  necessary  parties  to  the  action,  and  no  judgment  could 
be  properly  rendered  in  the  action  until  the  amount  due  upon  the 
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mortgage   from  the  plaintiff  to  Thelin  is  determined  as   to  the 
minor  heirs  as  well  as  to  the  defendant,  Hannah  Thelin,  the  judg- 
ment was  unauthorized,  and  must  be  reversed,  not  only  as  to  the 
minor  heirs,  but  also  as  to  the  defendant,  Hannah  Thelin. 
The  judgment  of  the  circuit  court  is  reversed. 

WHITING,  P.  J.  While  I  concur  in  the  result  reached  by 
Justice  CORSON  in  the  foregoing  opinion,  I  would  base  such 
concurrence  upon  a  quite  different  course  of  reasoning.  It  does 
not  seem  necessary  to  consider  at  length  the  question  of  mannei 
of  service  upon  minors,  for  the  reason  that  neither  in  the  plead- 
ings, findings,  conclusions,  or  decree  are  the  minors  named  as 
parties  to  this  action,  and  especally  for  the  reason  that  the  minors 
in  no  sense  are  parties  to  this  appeal,  and,  not  being  parties  to  the 
appeal,  they  are  not  in  a  position  to  question  the  sufficiency  of  the 
service  of  the  papers,  even  if  it  were  contended  that  same  had 
been  served  upon  them. 

Two  questions  arise  in  relation  to  this  matter:  First,  is  the 
decree  good  as  against  the  guardian?  Second,  is  it  good  against 
Hannah  Thehn  in  her  private  capacity?  It  attempts  to  require 
her  Lo  receive  money  as  guardian  in  satisfaction  of  an  indebted- 
ness, when,  under  the  facts  as  they  appear,  in  order  to  find  the 
existence  of  such  indebtedness,  it  becomes  necessary  to  adjudicate 
the  title  to  real  estate  standing  in  the  name  of  her  minor  wards. 
Inasmuch  as  the  court  would  have  no  authority,  except  in  an 
action  where  the  minors  were  parties,  to  make  any  adjudication 
concerning  the  title  of  lands  standing  in  their  names,  nothing 
further  is  necessary  to  show  that  the  judgment,  so  far  as  it  at- 
tempts to  adjudicate  the  rig'hts  and  duties  of  the  guardian,  should 
be  reversed. 

It  might,  however,  be  contended  that,  uix)n  such  reversal  as 
to  the  guardian,  the  decree  should  remain  valid  as  against  Hannah 
Thelin  and  the  same  modified  and  require  her  to  receive  one-third 
of  the  money  and  convey  a  one-third  interest  in  the  land;  the 
same  being  her  widow's  interest  in  the  estate.  A  sufficient  answer . 
to  this — and  this  answer  would  also  be  another  ground   for   re- 
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versal  of  the  judgment  so  far  as  it  relates  to  her  as  guardian— is 
that  the  findings  of  fact  are  insufficient  to  warrant  a  decree.  Under 
the  findipgs,  it  appears  that  no  tender  of  the  money  claimed  to  be 
due  under  the  alleged  mortgage  was  ever  made,  and  until  such 
tender  the  plaintiff  would  not  be  entitled  to  the  relief  sought. 
Without  having  made  any  tender,  money  was  deposited  in  the 
bank  and  notice  given  to  the  administrator.  Even  if  there  had 
been  a  proper  tender  to  »such  administrator,  if  tender  could  be 
made  to  him,  and  even  if  there  had  been  a  proper  tender  to 
Hannah  Thelin  both  in  her  private  capacity  and  as  guardian,  yet 
it  does  not  appear  that  this  money  was  deposited  in  the  name  of 
the  administrator  or  of  Hannah  Thelin,  either  in  her  private 
capacity  or  as  guardian.  Furthermore,  it  appears  that,  even  if  we 
could  treat  what  was  done  as  a  tender,  there  was  annexed  to  such 
tender  a  condition  that  could  not  be  required,  to-wit,  a  conveyance 
of  the  land  by  Hannah  Thelin  in  person  and  as  guardian  of  the 
minors  at  a  time  when  it  appears  that  the  estate  was  in  course 
of  administration.  Much  that  was  said  by  this  court  in  the  case 
of  Pittsburg  Plate  Glass  Co.  v.  Leary  et  al,  25  S.  D.  256,  126 
N.  W.  271,  is  applicable  to  the  attempted  tender  and  performance 
in  this  case. 

HANEY,  J.  The  judgment  should  be  reversed  because  the 
minor  heirs  mentioned  in  the  record  are  necessary  parties. 

SMITH  and  McCOY,  JJ.,  concur  in  the  views  stated  by  the 
Presiding  Judge. 


IRWIN  V.  TAUBMAN. 

Laws  1909,  c.  283,  provides  that  If  the  county  designated  for 
trial  in  the  complaint  be  not  the  county  in  which  defendant  resides, 
the  action  may  be  tried  therein  unless  defendant,  before  the  time 
for  answering  expires,  demand  in  writing  that  the  trial  be  had  in 
the  county  in  which  he  resides.  Held,  that  the  time  within  which 
the  application  must  be  made  is  the  30  days  provided  by  the  Code 
within  which  defendant  may  answer,  and  the  extension  of  such  time 
by  plaintiff's  attorney,  upon  defendant's  application,  beyond  the 
statutory  30  days,  does  not  extend  the  time  within  which  defendant 
could  demand  a  change  of  venue. 

(Opinion  filed  November  21,  1910.) 
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Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  W.  E.  Irwin  against  T.  W.  Taubman.  From  an 
order  denying  defendant's  application  for  a  change  of  venue,  he 
appeals.    Affirmed. 

E.  A,  Hitchcock  and  //.  £.  Hitchcock,  for  appellant.  Preston 
&  Hannett,  for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  an 
order  denying  his  application  for  a  change  of  place  of  trial  from 
Davison  county  to  Aurora  county.  This  action  was  instituted  by 
the  plaintiff  to  recover  of  the  defendant  damages  arising  from  an 
alleged  libelous  publication  claimed  to  have  been  made  by  the 
defendant  in  a  newspaper,  published  at  Plankington,  Aurora 
county.  The  action  was  commenced  in  the  circuit  court  in  and  for 
Davison  county  and  personal  service  of  plaintiff's  summons  and 
complaint  was  made  by  the  sheriff  of  Davison  county  upon  the 
defendant  within  that  county  on  October  27,  1909.  Upon  applica- 
tion of  defendant's  attorneys,  the  plaintiff,  by  his  attorneys,  within 
30  days  from  the  date  of  the  service  of  summons  and  complaint, 
extended  the  time  for  answering  to  December  17,  1909,  the  statu- 
tory time  of  30  days  from  the  date  of  the  service  of  summons 
and  complaint  expiring  on  November  27,  1909.  On  the  loth  day 
of  December,  1909,  within  the  time  to  answer  as  extended  by  con- 
sent of  the  plaintiff,  the  defendant,  by  his  attorneys,  made  a 
written  demand  that  the  plaintiff's  consent  be  given  to  change  the 
place  of  trial  from  Davison  county  to  Aurora  county,  in  which 
latter  county  the  defendant  resided,  which  demand  was  refused. 

On  December  nth,  appellant's  attorneys  obtained  an  order 
to  show  cause,  returnable  December  13th,  why  the  place  of  trial 
should  not  be  changed.  The  court,  on  the  14th  day  of  February, 
1910,  made  the  order  denying  the  application. 

The  only  question  presented  on  the  appeal  is,  Did  the  exten- 
sion of  time,  granted  by  the  plaintiff  to  the  defendant  in  which  to 
file  hi5  answer,  have  the  effect  of  extending  the  time  within  which 
the  application  was  required  to  be  "made  for  the  change  of  place 
of  trial  as  provided  by  chapter  283,  Laws  1909,  which  provides  as 
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follows:  "If  the  county  designated  for  that  purpose  in  the  com- 
plaint be  not  the  county  in  which  defendant  resides,  the  action 
may,  notwithstanding,  be  tried  therein  unless  the  defendant  before 
the  time  for  answering  expires,  demands  in  writing  that  the  trial 
be  had  in  the  county  in  which  he  resides*'  ? 

It  is  contended  by  the  appellant  that  by  reason  of  the  exten- 
sion of  time  granted  by  the  respondent  to  the  defendant  for  an- 
swering in  the  action,  its  effect  was  to  extend  the  time  for  making 
a  demand  for  a  change  of  place  of  trial,  and  that  the  demand  for 
the  change  made  within  the  time  for  answering  as  extended  was 
within  the  time  as  prescribed  in  the  statute,  and  that  therefore  the 
court  erred  in  denying  defendant's  application. 

The  respondent,  however,  contends  that  the  time  within  which 
the  application  must  be  made,  is  definitely  fixed  by  the  terms, 
"before  the  time  for  answering  expires,"  and  that  the  time  for 
answering,  within  the  meaning  of  the  statute,  is  the  30  days  pro- 
vided by  the  Code,  and  that  the  extension  or  time  granted  by  the 
respondent  as  a  favor  to  the  appellant  did  not  have  the  effect  of 
extending  the  time  for  making  the  demand  as  prescribed  by  the 
statute.  We  are  inclined  to  take  the  view  that  resix>ndent  is  right 
in  his  contention  and  that  the  "time  for  answering"  is  limited  to 
the  30  days  allowed  the  defendant  by  law  in  which  to  file  his 
answer,  and  not  to  the  time  as  extended  by  the  stipulation.  Neither 
party  has  cited  any  authorities  directly  in  point  upon  this  question. 
The  appellant  has  called  our  attention  to  the  case  of  Grant  v. 
Bannister,  145  Cal.  219,  78  Pac.  653,  but  the  statute  of  California, 
it  appears  by  the  decision,  is  very  diflFerent  from  the  statute  of  this 
state  upon  the  subject  of  change  of  place  of  trial.  The  court  in  its 
opinion  says :  "We  can  regard  only  the  written  stipulation.  As 
modified,  it  extended  the  time  to  plead,  but  was  silent  as  to  any 
time  in  which  to  make  a  motion.  The  statute  gave  the  defendants 
the  right  to  make  the  motion  'at  the  time  they  appeared  and  an- 
swered or  demurred/  The  stipulation  giving  further  time  to 
plead  carried  with  it  the  right  to  move  for  a  change  of  venue  at 
the  time  of  pleading."  It  will  be  observed  that  by  the  California 
statute  the  defendants  were  given  the  right  to  make  the  motion 
"a/  the  time  they  appeared  and  an^tvered  or  demurred/* 
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The  respondent  cites  a  number  of  federal  decisions  in  which 
it  is  held,  under  the  United  States  law  providing  for  the  removal 
of  actions  from  the  state  to  federal  courts,  that  the  right  of  re- 
moval is  lost  unless  the  motion  for  the  removal  is  made  within  a 
time  fixed  by  the  state  statute  or  rules  of  the  state  court  for  the 
defendant  to  answer  or  plead,  even  though  the  time  has  been  ex- 
tended by  stipulation  and  by  order  of  court. 

In  Ruby  Canyon  Gold  Min.  Co.  et  al.  v.  Hunter  et  al.  (C.  C.) 
60  Fed.  305,  the  Court  of  Appeals  for  this  district,  speaking  by 
Mr.  Justice  Sanborn,  in  discussing  this  question,  says:  "The  pro- 
vision of  section  3  *  *  *  which  requires  the  petition  for  re- 
moval to  be  filed  in  the  state  court  'at  the  time,  or  any  time  before 
the  defendant  is  required  by  the  laws  of  the  state  or  the  rule  of 
the  state  court  in  which  such  suit  is  brought  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plaintiff,'  is  imperative,  and 
requires  the  petition  to  be  filed  within  the  time  fixed  by  the  statute, 
*  *  *  or  within  the  time  fixed  by  the  rule  of  court,  *  *  * 
and  not  within  any  time  that  a  defendant  may  obtain  by  stipula- 
tion with  the  plaintiff,  or  by  order  of  court.  *  *  Jk  j^.  ^^^g  ^^^ 
within  any  time  that  a  defendant  might  procure  to  be  given  him 
by  the  court  or  his  opponent,  but  within  the  time  fixed  by  the 
statute,  that  Congress  intended  the  petition  should  be  filed." 

While  the  law  of  1909  prescribes  that  ''unless  the  defendant, 
before  the  time  for  answering  expires,"  take  action  for  the  re- 
moval and  does  not  specify,  "as  required  by  the  laws  of  this  state," 
the  Legislature  clearly  intended  to  limit  the  provision  to  the  time 
in  which,  by  law,  the  defendant  is  required  to  answer.  Small  v. 
Gilruth,  8  S.  D.  287,  66  N.  W.  452.  In  our  opinion  the  Legis- 
lature did  not  intend  by  the  use  of  the  term,  "before  the  time  for 
answering  expires,"  to  include  such  time  as  might  be  stipulated 
by  the  parties  for  answering. 

The  section,  before  it  was  amended  in  1909,  as  appears  by 
chapter  82,  Laws  1905,  amending  section  102  of  the  Revised  Code 
of  Civil  Procedure,  reads  as  follows:  "If  an  action  is  brought  in 
the  wrong  county,  and  the  defendant,  before  answer,  demands  a 
change  of  place  of  trial  to  the  proper  county,''  etc.     The  change 


Digitized  by 


Google 


454  SOUTH  DAKOTA  REPORTS.  [November. 

made  by  the  Legislature  of  the  term,  "before  answer,"  used  in 
the  law  of  1905,  to  the  term,  "before  the  time  for  answering  ex- 
pires," clearly  indicates  that  it  was  its  intention  to  limit  the  time 
to  the  30  days  allowed  by  the  statute  to  defendants  in  which  to 
answer,  and  to  readopt  the  provision  as  it  existed  in  Code  1877, 
c.  8,  Code  Civ.  Proc.  §  95,  Comp.  Laws  1887,  §  4891,  and  Code 
1903,  I  102,  Code  Civ.  Proc. 

To  give  the  language  of  the  statute  the  construction  contended 
for  by  appellant  leaves  it  too  vague  and  uncertain  as  to  the  time 
when  the  application  should  be  made.  We  camiot  presume  that 
this  change  in  the  phraseology,  made  in  1909,  was  not  intentional 
and  not  for  a  purpose.  The  reason  that  may  have  suggested  itself 
to  the  Legislature  for  this  change,  substituting  the  words  "before 
the  time  for  answering  expires"  for  the  words  "before  answer," 
was  to  limit  the  time  definitely  in  order  that  no  misunderstanding 
might  arise  as  to  when  the  motion  for  the  change  should  be  made, 
in  analogy  to  the  ruling  in  the  federal  courts. 

Taking  this  view  of  the  change  in  the  statute  and  the  pur- 
pose evidently  intended  to  be  accomplished  by  such  change,  the 
circuit  court  was  clearly  right  in  denying  the  motion  and  the  order 
of  the  circuit  court  is  therefore  affirmed. 


MILLER  V.  ST.  PAUL  FIRE  &  MARINE  INS.  CO. 

Under  Civ.  Code,  §  1245,  requiring  a  contract  to  be  so  interpreted 
as  to  give  effect  to  the  intention  of  the  parties,  the  court,  in  con- 
struing a  fire  policy,  must  determine  the  intention  of  the  parties  at 
the  time  of  the  execution  of  the  policy,  and  enforce   it  accordingly. 

Under  Civ.  Code,  §§  1247,  1248,  providing  that  the  intention  of 
the  parties  must  be  ascertained  from  the  writing,  the  court,  in  deter- 
mining the  intention  of  the  parties  to  a  contract,  must  take  into 
ooDsideration  the  language  thereof;  and  all  the  parts  of  the  contract 
must  be  considered,  and  the  intention  ascertained  from  the  words 
alone. 

A  fire  policy,  stipulating  in  the  body  thereof  that  it  shall  be 
void  if  insured  has  or  obtains  any  other  insurance  without  the  assent 
of  insurer,  and  providing  in  the  attached  rider,  in  which  the  property 

Is  described  and  the  amount  of  insurance  is  stated,  "| other 

concurrent  insurance  permitted,"  does  not  permit  additional  insurance 
without  the  assent  of  insurer. 

(Opinion  filed  November  21,  1910.) 
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Appeal  from  Circuit  Court,  Spink  County.  Hon.  Ai,va  E. 
Taylor,  Judge. 

Action  by  H.  A.  Miller  against  the  St.  Paul  Fire  &  Marine 
Insurance  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

W,  F.  Corrigan,  for  appellant. 

Though  the  contract  of  insurance  prohibits  other  insurance 
and'  provides  that  the  policy  is  avoided  by  the  procurement  of 
other  insurance  without  the  consent  of  the  company,  yet  if  it  con- 
tains an  endorsement  permitting  other  concurrent  insurance,  then 
other  and  additional  insurance  may  be  made  without  endangering 
the  original  policy  and  such  a  clause  or  rider  will  prevent  a  for- 
feiture. N.  J.  Rubber  Co.  v.  Commercial  Union  Assurance  Co., 
46  N.  J.  Law,  580,  46  Atl.  777;  Medley  v.  German  Alliance  Ins. 
Co.,  47  S.  E.  loi ;  Cooley's  Law  of  Ins.,  vol.  2,  p.  1833-4.  The 
rules  of  construction  of  insurance  policies  are  the  same  as  applied 
to  other  instruments.  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  Vol. 
16,  p.  862.  No  part  of  the  words  of  a  policy  should  be  rejected 
as  insensible  or  non-operative,  if  a  rational  or  intelligent  meaning 
can  be  given  to  them.     Cooley's  Law  of  Ins.,  Vol.  i,  p.  628. 

L.  W,  Crowfoot,  for  respondent. 

A  fire  policy  stipulated  in  the  body  thereof  that  it  shall  be 
void  if  insured  has  or  obtains  any  other  insurance  without  the 
assent  of  the  insurer,  and  provided  in  the  attached  rider,  in  which 
tlie  property  is  de3cribed  and  the  amount  of  insurance  is  stated, 

$ ,   other  concurrent   insurance  permitted,   does   not  permit 

additional  insurance  without  the  assent  of  the  insurer.  Philadel- 
phia Und.  Ins.  Co.  v.  Bigelow,  48  Fla.  105,  37  So.  210;  LaBelle 
V.  Georgia  Ins.  Co.,  28  S.  W.  133.  ' 

McCOY,  J.  Plaintiff,  who  is  appellant,  brought  suit  in  the 
circuit  court  against  the  defendant  to  recover  for  the  loss  of  cer- 
tain store  fixtures  and  furniture  and  stock  of  merchandise,  totally 
destroyed  by  fire  on  the  night  of  January  6,  1908,  at  Brentford, 
Spink  county,  while  said  furniture,  fixtures,  and  stock  of  mer- 
chandise were  covered  by  a  policy  of  insurance  by  defendant  com- 
pany, in  favor  of  plaintiff,  to  the  amount  of  $500  on  fixtures  and 
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furniture  and  $i,cxx>  on  stock  of  merchandise.  Defendant  an- 
swered, admitting  the  issuance  of  said  policy  and  the  total  loss  by 
fire  of  the  said  property  covered  thereby.  Defendant  also  ad- 
mitted the  allegations  of  the  complaint  that  proof  of  loss  had  been 
made  and  sworn  to  and  rendered  to  defendant,  and  that  plaintiff 
had  no  other  insurance  on  said  property,  except  $500  on  furniture 
and  fixtures  and  $7,000  on  stock  of  merchandise.  Defendant  de- 
nied the  allegations  of  the  complaint  that  the  said  stock  of  m'er- 
ciiandise  was  of  the  value  of  $11,300  when  destroyed  by  said  fire, 
or  of  any  other  or  greater  value  than  $2,500,  and  also  denied  that 
the  said  furniture  and  fixtures  were  of  the  value  of  $1,100  when 
destroyed  by  said  fire,  or  of  any  other  or  greater  value  than  $500. 
Defendant  also  set  up,  among  others,  the  following  affirmative 
defenses  against  recovery  on  said  policy:  (i)  That  plaintiff 
fraudulently  set  said  fire;  (2)  that  the  policy  was  void  on  account 
of  the  other  insurance  on  the  said  property  by  the  Citizens*  Insur- 
ance Company,  and  the  Queen  Insurance  Company,  without  the 
knowledge  or  assent  of  defendant;  (3)  that  the  plaintiff,  in  his 
sworn  proof  of  loss,  fraudulently  overstated  ^the  amount  of  his 
loss.  On  the  trial  a  verdict  was  rendered  in  favor  of  defendant 
upon  all  the  issues,  and  judgment  rendered  thereon  for  defendant. 
Plaintiff  moved  for  new  trial,  and,  the  same  being  overruled,  he 
has  brought  the  cause  to  this  court  on  appeal,  assigning  various 
errors. 

Appellant  first  contends  that  the  trial  court  erred  in  its  in-  . 
structions  to  the  jury  in  relation  to  other  and  additional  insurance. 
In  the  body  of  the  policy  was  the  following  clause:  "This  policy 
shall  be  void  if  the  insured  now  has  or  shall  hereafter  obtain  any 
other  insurance  on  said  property  without  the  assent  of  this  com- 
pany." The  description  of  the  property  insured  and  the  amount 
of  the  insurance  was  according  to  the  usual  form,  separately  stated 
on  a  "rider"  attached  to  the  policy,  and,  so  far  as  the  same  is 
material  to  this  decision,  read  as  follows: 

"$ one-story  frame  building  with  composition  roof  and  ad- 
ditions attached  thereto,"  etc.,  "occupied  by  H.  A.  Miller  as 
general  merchandise  store,  situated  on  lot  5,  block  13,  Main 
street,  town  of  Brentford,  Spink  County,  South  Dakota. 

"$ other  concurrent  Insurance  permitted. 

•*|500.00  on  store  and  office  fixtures,  Including,"  etc. 

**% other    concurrent    Insurance    permitted. 

''11,000.00  on  stock  of  merchandise,  consisting  of,"  etc^ 

*•$ other    concurrent    insurance    permitted." 
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The  trial  court  on  the  question  of  concurrent  insurance  in- 
structed the  jury  that  there  had  been  no  waiver  by  the  defendant 
company  as  to  concurrent  or  additional  insurance,  unless  its  agent, 
who  wrote  the  policy,  had  knowledge,  at  the  time  of  the  issuing 
thereof,  that  there  was  prior  insurance  on  the  property,  and  that, 
if  the  jury  should  find  that  at  the  time  of  issuing  this  policy  the 
agent,  Smith,  did  not  know  tliat  there  was  other  insurance  on  the 
stock  under  the  policy  issued  by  Hegnes,  the  plaintiff  cannot  re- 
cover anything.,    It  will  be  observed  that  by  this  instruction  the 

trial  court  wholly  ignored  that  portion  of  the   policy:   "$ 

other  concurrent  insurance  permitted.'*     This  plaintiff  claims  was 

error.     Without  this  clause,  "$ other  concurrent  insurance 

permitted,"  being  contained  in  the  policy,  appellant  concedes  that 
the  policy  in  question  would  be  void  on  account  of  the  concurrent 
or   additional  insurance;  but  appellant  contends  that   this  clause, 

"$ other  concurrent  insurance  permitted,''   was  permission 

and  assent  given  by  defendant  under  the  expresis  terms  of  the 
policy,  authorizing  other  concurrent  ■  and  additional  insurance, 
thereby  rendering  the  said  instruction  of  the  court  erroneous. 

We  are  of  the  opinion  that  this  contention  is  not  tenable,  and 
that  the  instruction  given  by  the  trial  court  was  proper.  It  is  a 
question  of  the  intention  of  the  parties  at  the  time  this  contract 
was  executed.  If  the  words,  "other  concurrent  •  insurance  per- 
mitted," were  not  preceded  by  the  dollar  sign  and  a  space  for  indi- 
cating the  amount  of  concurrent  insurance  to  be  permitted,  but 
stood  alone,  or  were  either  prefixed  or  affixed,  to  some  sentence  in 
that  connection  within  the  contract,  then  there  might  be  some 
merit  in  the  contention.  The  contract  must  be  so  interpreted  as 
to  give  effect  to  the  mutual  intention  of  the  parties,  as  it  existed 
at  the  time  of  the  contracting,  so  far  as  the  same  is  ascertainable 
and  lawful.  Section  1245,  Civ.  Code.  And  again,  in  determining 
the  intention  of  the  parties  to  a  contract,  the  language  of  the  con- 
tract must  be  taken  into  consideration.  All  the  other  parts  and 
portions  of  the  contract  must  also  be  considered,  and  where  the 
contract  is  in  writing  the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  words  of  the  contract  alone,  if  possible.     Sections 
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1247  and  1248,  Civ.  Code.  It  is  a  matter  of  commooi  knowledge 
that  for  convenience  *'riders"  or  printed  forms  are  printed  and 
used  by  those  who  write  insurance  for  the  purpose  of  avoiding  the 
writing  of  long  descriptions  of  property.  One  of  such  **riders"  or 
printed  forms  was  used  in  writing  the  policy  in  question.  The 
"rider"  form  used  consisted  of  six  clauses,  each  beginning  with 
the  dollar  sign,  followed  by  blank  space  for  numbers  to  indicate 
the  amount  of  the  insurance.  There  being  no  figures  or  numbers 
following  the  dollar  sign  in  the  first  clause  indicates  that  no  insur- 
ance was  intended  to  be  written  or  placed  on  the  store  building; 
but  the  blank  spaces  as  to  the  description,  occupancy,  and  location 
of  the  building  are  filled  in  with  the  clear  intention  of  locating  the 
place  where  the  insured  property  was  to  be  kept.  In  the  third 
clause  the  filling  in  of  the  figures  **$50o.oo"  in  the  space  after  the 
dollar  sign  clearly  shows  an  intention  that  $500  insurance  was 
placed  on  the  articles  of  property  described  in  that  clause.  The 
figures  "$1,000.00"  in  the  blank  space  following  the  dollar  sign  in 
the  fifth  clause  clearly  indicates  an  intention  to  insure  the  stock 
of  merchandise  to  the  amount  of  $1,000.  It  is  also  very  clear  that, 
as  to  the  intention  and  purpose  of  clauses  2,  4,  and  6  of  the  form 
used,  they  were  printed  and  existed  therein  for  the  purpose  of 
indicating  the  amount,  if  any,  of  the  concurrent  insurance  per- 
mitted, when  so  permitted;  and  it  is  equally  clear  that,  when 
these  blank  spaces  for  figures  in  clauses  2,  4,  and  6  were  left  un- 
filled, it  indicated  that  no  amount  of  concurrent  insurance  should 
be  permitted.  If  there  had  been  any  intention  to  permit  concur- 
rent insurance,  the  amount  thereof  would  have  been  filled  in  the 
space  provided  for  such  purpose;  and,  when  the  amount  was  not 
so  filled  in,  the  eflFect  was  to  leave  the  whole  of  clauses  2,  4,  and  6 
of  this  "rider"  u^sed  out  of  the  contract  and  as  constituting  no 
part  thereof. 

In  Labell  v.  Georgia  Home  Ins.  Co.  (Tex.  Civ.  App.)  28 
S.  W.  133,  on  a  policy  providing  that  any  additional  insurance 
without  the  consent  of  the  company  would  under  the  policy  be 
void,  it  was  held  that  a  clause  in  such  policy,  "Total  insurance 
permitted,  $ ,"  did  not  conflict  with  the  policy,  but  was  in 
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perfect  accord  with  it ;  that  the  blank  space  was  the  place  provided 
for  the  statement  of  the  amount  of  additional  insurance,  when 
additional  insurance  was  permitted,  and,  in  the  absence  of  any  sum 
being  named  in  the  blank,  it  did  not  import  the  consent  of  the 
company  to  additional  insurance,  but  the  very  contrary.  Also  to 
the  same  effect  is  Philadelphia  Ins.  Co.  v.  Biglow  (Fla.)  37  South. 
210.  In  Medley  v.  German  Am.  Ins.  Co.,  55  W.  Va.  342,  47 
S.  E.  loi,  it  is  held  otherwise;  but  the  reasons  given  for  the  rule 
in  the  other  cases  cited  seem  to  us  to  be  founded  in  better  reason. 

Many  other  errors  are  assigned,  based  on  alleged  errors  in 
the  instructions  given;  biit  careful  examination  reveals  no  re- 
versible error  therein.  A  number  of  other  errors  are  also  assigned 
in  relation  to  the  reception  of  testimony ;  but  we  are  unable  to  find 
any  error  therein  that  would  warrant  a  reversal  of  the  judgment. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 

WHITING,  J.,  took  no  part  in  this  decision. 


GORMAN  V.  MADDEN  et  al. 

Where  the  appellant  dismissed  his  first  appeal  because  it  was 
filed  before  judgment  was  enrolled  and  immediately  perfects  another, 
he  has  not  abandoned  his  intention  to  secure  a  review  of  the  case; 
abandonment  being  a  question  of  intent. 

Appellant  served  his  first  notice  of  appeal  before  the  judgment 
was  enrolled,  and  as  this  made  the  appeal  of  doubtful  validity  he 
served  another  notice  after  enrollment.  Code  Civ.  Proc.  §  461, 
declares  that  when  a  party  shall  in  good  faith  give  notice  of  appeal 
and  shall,  by  mistake  or  accident,  omit  some  act  necessary  to  give  it 
validity,  that  the  judge  of  the  court  from  which  the  appeal  is  taken, 
or  the  Supreme  Court  or  any  member  thereof,  may  permit  the  cor- 
rection of  the  defect  upon  just  terms.  Held,  that  as  the  first  appeal 
should  be  allowed  to  be  withdrawn,  the  second  should  not  be  dis- 
missed because  of  the  service  of  the  first  notice. 

On  appeal  the  undertaking  failed  to  give  the  residence  of  the 
sureties,  but  subsequently  service  of  notice  giving  their  residence  was 
made.  Held,  that  under  the  direct  provisions  of  Code  Civ.  Proc  § 
461,  the  court  had  the  authority  to  allow  the  undertaking  to  be 
amended  so  as  to  give  it  validity,  and  that  the  notice  cured  the 
defect.  I      ,    ^^ 

(Opinion  filed  November  26,  1910.) 
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Appeal  from  Circuit  Court,  Hamlin  County.  Hon.  George 
H.  MARguis,  Judge. 

Action  by  J.  K.  Gorman  against  P.  H.  Maddden  and  another. 
From  the  judgment,  defendants  appeal.  On  motion  to  dismiss 
appeal.    Denied. 

E.  W,  McLaughlin  and  Hanten  &  Hanten,  for  appellants. 
A/.  /.  Russell  and  Gaffy,  Stephens  &  Fuller,  for  respondent. 

HAXEY,  J.  On  October  13,  1910,  this  court  issued  an  order 
requiring  the  appellants  to  show  cause  why  an  appeal  taken  in 
this  action  September  26th  should  not  be  dismissed  (i)  because  a 
former  appeal,  taken  September  17th,  had  "not  been  dismissed  by 
this  court  or  otherwise";  (2)  because  the  former  appeal  had  been 
abandoned  and  appellants'  right  to  appeal  exhausted;  (3)  because 
the  undertaking  served  with  the  second  notice  of  appeal  did  not 
disclose  the  residence  of  the  sureties.  Subsequently  this  court 
issued  another  order  requiring  respondent  to  show  cause  why  the 
notice  of  apjxjal,  served  September  17th,  should  not  be  stricken 
from  the  files  and  why  the  deposition  of  the  deputy  clerk  of  courts 
should  not  be  filed  and  read  upon  the  hearing  of  both  orders,  both 
being  returnable  at  the  same  time.  On  the  return  day  of  these 
orders  respondent  read  certain  affidavits  to  support  the  contention 
that  the  first  appeal  should  be  dismissed  because  appellants'  ab- 
stract and  brief  had  not  been  served  within  the  time  prescribed  by 
the  rules  of  this  court,  and  that  the  second  appeal  should  be  dis- 
missed for  the  reasons  assigned  in  his  application  for  the  first- 
mentioned  order  to  show  cause.  Appellants  read  certain  affidavits 
and  the  deposition  of  the  deputy  clerk  of  courts  to  support  the 
contention  that  the  first  notice  of  appeal  should  be  stricken  from 
the  files  because  it  was  served  before  the  judgment  was  perfected 
in  the  circuit  court  by  the  filing  of  the  judgment  roll,  and  re- 
quested that  they  be  allowed  to  do  whatever  might  be  necessary 
to  render  the  second  appeal  effectual.  Neither  party  sought  to 
maintain  the  first  appeal ;  appellants  claiming  it  was  ineffectual  for 
any  purpose  because  prematurely  taken;  respondent  claiming  that 
it  was  still  pending,  that  it  had  been  abandoned,  and  that  it  ought 
to  be  dismissed  because  of  failure  to  prosecute  with  due  diligence. 
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The  only  questions  properly  before  the  court  were  whether  appel- 
lants should  be  permitted  to  perform  any  omitted  act  necessary  to 
perfect  the  second  appeal  and  whether  such  appeal  should  be  dis- 
missed for  any  reason  assigned  by  the  respondent.  After  con- 
sidering the  evidence  and  argument  of  counsel  appellants  were 
allowed  to  withdraw  the  first  appeal  without  prejudice  to  their 
right  to  prosecute  the  second,  and  respondent's  motion  to  dismiss 
was  denied. 

In  the  view  taken  by  the  court  it  was  unnecessary  to  deter- 
mine whether  or  not  the  first  notice  of  appeal  was  served  before 
the  judgment  was  perfected,  within  the  meaning  of  the  statute 
prescribing  the  time  for  taking  appeals.  Rev.  Code  Civ.  Proc. 
§  442.  Serious  doubts  existing  as  to  that  question,  counsel  for 
appellants  evidently  sought  to  avoid  the  possibility  of  a  dismissal 
by  withdrawing  the  appeal,  perfecting  the  record,  and  subsequently 
serving  a  second  notice  of  appeal.  It  may  be  conceded  they  first 
should  have  obtained  leave  of  this  court,  which  certainly  would 
have  been  granted.  Had  they  done  so,  the  second  appeal  would 
have  been  regular.  So  the  question  arose  whether  this  departure 
from  strictly  correct  procedure  required  a  dismissal  of  the  second 
appeal.  It  should  be  observed  that  respondent  was  contending  that 
the  former  appeal  had  not  been  dismsised  by  this  court — that  it 
was  still  pending;  that  it  should  be  dismissed  for  failure  to  prose- 
cute w^ith  due  diligence.  Why  was  it  still  pending?  Because,  as 
claimed  by  respondent,  it  had  not  been  dismissed  by  this  court  or, 
what  is  substantially  the  same  thing,  it  had  not  been  withdrawn  by 
leave  of  court.  It  is  true  respondent  also  was  contending  that  it 
had  been  abandoned,  but  such  contention,  strictly  speaking,  was 
inconsistent  with  the  theory  that  it  was  still  pending  and  this  court 
was  at  liberty  to  adopt  either  position.  Assuming,  however,  that 
it  was  permissible  for  respondent  to  rely  on  both,  the  theory  of 
abandonment  was  untenable.  Abandonment  always  involves  intent. 
There  was  no  doubt  as  to  appellants'  intent  with  respect  to 
securing  a  review  of  the  decision  of  the  trial  court.  The  statute 
declares :  "When  a  party  shall  in  good  faith  give  notice  of  appeal, 
and  shall  omit,  through  mistake  or  accident  to  do  any  other  act 
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necessary  to  perfect  the  appeal  or  make  it  effectual,  including  the 
giving  of  a  proper  undertaking  for  costs  and  damages,  or  to  stay 
proceedings,  the  court  from  which  the  appeal  is  taken,  or  the 
presiding  judge  thereof,  or  the  Supreme  Court,  or  any  one  of  the 
justices  thereof,  may  permit  an  amendment,  or  the  proper  act  to 
be  done,  including  the  giving  of  a  new  undertaking,  on  such  terms 
as  may  be  just."  Rev.  Code  Civ.  Proc.  §  461.  There  was  no 
doubt  that  the  second  notice  was  given  in  good  faith,  no  doubt  as 
to  the  power  of  this  court  to  allow  the  appellants  to  do  what  they 
should  have  done  before  giving  such  notice,  and  no  doubt  of  the 
propriety  of  allowing  it  to  be  done  in  this  case.  Having  reached 
the  conclusion  that  appellants  should  be  allowed  to  withdraw  the 
former  appeal  without  prejudice,  in  effect  the  -same  as  striking  the 
first  notice  of  appeal  from  the  files,  it  followed  that  the  second 
appeal  should  not  be  dismissed  because  of  the  service  of  the  for- 
mer notice. 

The  contention  that  the  second  appeal  should  be  dismissed 
because  the  undertaking  was  defective  was  not  tenable  for  the 
reason  that  the  alleged  defect  had  been  cured  by  the  service  of  a 
notice  giving  the  residence  of  the  sureties  and  for  the  further 
reason  that  the  statute  expressly  authorized  the  court  to  allow 
even  the  service  of  a  new  undertaking,  if  one  was  necessary  to 
make  the  appeal  effectual.  For  these  reasons  appellants  were 
allowed  to  perfect  the  second  appeal  and  respondent's  motion  to 
dismiss  was  denied. 


PIERSON  et  al.  v.  MINNEHAHA  COUNTY. 

Defendant  by  serving  and  filing  an  answer  after  appealing  from 
an  order  overruling  its  demurrer  to  the  complaint  waived  Its  right 
of    appeal. 

The  filing  of  an  answer  after  having  demurred  waived  the  de- 
murrer in  the  absence  of  a  statute  permitting  a  demurrer  and  answer 
at  the  same  time. 

Where  an  order  overruling  a  demurrer  to  the  complaint  per- 
mitted defendant  to  answer  within  a  certain  time,  defendant  by 
answering  within  such  time  waived  its  right  to  appeal  therefrom. 

The  Supreme  Court  need  not  follow  the  erroneous  construction 
of  a  foreign  statute  by  a  foreign  court,  though  such  statute  be  copied 
into  the  laws  of  South  Dakota. 

(Opinion  filed  November  26,   1910.) 
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Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  R.  B. 
Tripp,  Judge. 

Action  by  E.  E.  Pierson  and  another  against  Minnehaha 
County,  S.  D.  On  motion  to  dismiss  defendant's  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint.     Appeal  dismissed. 

McCOY,  J.  This  case  is  before  us  on  a  motion  to  dismiss 
the  appeal  of  the  defendant  from  an  order  overruling  the  defend- 
ant's demurrer  to  the  complaint.  An  order  to  show  cause  was 
issued  why  the  appellant  should  not  have  further  time  in  which  to 
vserve  its  brief  on  its  appeal  taken  from  the  order  overruling  the 
demurrer.  The  plaintiffs  made  a  counter  motion,  fixing  the  same 
time  and  place  for  hearing  the  motion  to  dismiss  the  appeal  upon 
two  grounds:  (i)  That  the  brief  of  counsel  for  appellant  was  not 
served  within  the  time  prescribed  by  rules  7  and  10  of  this  court; 
and  (2)  upon  the  ground  that  subsequently  to  the  taking  of  the 
appeal  from  the  order  overruling  the  demurrer  the  appellant  filed 
an  answer  in  the  circuit  court  of  Minnehaha  county  in  the  action, 
and  thereby  waived  its  appeal. 

It  is  disclosed  by  the  abstract  and  motion  papers  upon  which 
the  respondent  relies  that  a  demurrer  was  interposed  to  the  com- 
plaint by  the  defendant  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  that  on  the 
30th  day  of  March,  A.  D.  1910,  the  issue  of  law  raised  by  said 
demurrer  came  on  regularly  for  hearing  before  the  circuit  court  of 
Minnehaha  county,  the  plaintiffs  and  defendant  appearing  by  their 
respective  attorneys,  and  that  on  the  isth  day  of  April,  1910,  the 
court  made  an  order  overruling  defendant'is  demurrer,  which  said 
order  was  duly  filed  and  recorded  on  the  i8th  day  of  the  same 
month,  which  order,  after  the  title,  is  as  follows:  "The  demurrer 
to  the  complaint  in  this  action  having  heretofore  been  heard,  S.  H. 
Wright  appearing  for  the  plaintiffs,  and  George  J.  Danforth, 
state's  attorney,  Bailey  &  Voorhees  and  Park  Davis,  for  the  de- 
fendant, and  the  court  being  now  advised  in  the  premises,  it  is 
ordered  and  adjudged  that  the  said  demurrer  be,  and  the  same 
hereby  is,  overruled,  to  which  the  defendant  excepts,  and  its  ex- 
ception is  hereby  settled  and  allowed.     It  is  further  ordered  that 
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the  defendant  may  serve  and  file  an  answer  to  the  complaint  herein 
within  30  days  from  this  date  in  the  event  it  shall  elect  to  do  so. 
Done  this  15th  day  of  April,  1910."  It  further  appears  that  on 
the  5th  day  of  May  the  defendant  appealed  from  said  order  of  the 
Supreme  Court  by  serving  notice  of  appeal  upon  the  attorney  for 
plaintiff  and  upon  the  clerk  of  the  circuit  court.  It  further  ap- 
pears that  thereafter,  on  the  12th  day  of  May,  the  defendant 
served  and  filed  an  answer  to  the  complaint  in  the  circuit  court  of 
Minnehaha  county  denying  the  allegations  of  the  plaintiflfs'  com- 
plaint. 

It  is  contended  by  the  plaintiffs  that,  as  the  defendant  served 
and  filed  an  answer  after  an  appeal  was  taken  by  it  to  the  Supreme 
Court,  the  defendant  thereby  waived  its  right  of  appeal,  and  the 
same  should  be  dismissed.  In  this  contention  we  are  of  the 
opinion  that  the  plaintiffs  are  in  the  right.  The  appeal  should  be 
dismissed  on  the  grounds  that  appellant  has  waived  the  point 
sought  to  have  reviewed  by  such  appeal.  It  is  an  elementary 
proposition  that  a  party  cannot  both  demur  and  answer  to  the 
same  parts  of  the  complaint  at  one  and  the  same  time,  and  that 
pleading  over  by  answer,  after  having  demurred,  waives  the  de- 
murrer, unless  there  is  an  express  statute  as  there  is  in  some 
states,  expressly  permitting  a  demurrer  and  answer  to  be  inter- 
posed at  the  same  time.  39  Cent.  Dig.  tit.  "Pleadings,"  §§  522- 
524;  31  Cyc.  343;  R.  Waits,  Prac.  635;  Brady  v.  Donnelly,  i  N.  Y. 
126;  Sutherland  on  PI.  &  Prac.  §665;  6  Am.  &  Eng.  Ency.  PI.  & 
Pr.  381.  There  is  nothing  in  our  statute  inconsistent  with  or  that 
abrogates  the  general  rule.  Statutes  permitting  an  appeal  from 
intermediate  orders  overruling  or  sustaining  a  demurrer  exist  in 
nearly  all  the  states  which  hold  to  the  general  rule.  Where  a  de- 
murrer is  interposed  to  a  complaint,  so  long  as  the  issues  raised 
thereby  remain  undisposed  of  and  undetermined,  an  answer  should 
not  be  permitted  without  withdrawal  or  w^aiver  of  the  demurrer; 
otherwise  a  defendant  could  compel  a  plaintiff  to  tw-ice  litigate  and 
try  the  same  cause..  If  upon  the  trial  of  the  merits  of  the  cause 
before  the  jury  on  the  issues  raised  by  the  answer  in  the  lower 
court  plaintiff  should  recover  a  judgment,  still  such  plaintiff',  even 
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where  defendant  has  not  appealed  from  the  judgment  on  the 
merits,  might  be  defeated  by  the  appellate  court  deciding  that  the 
demurrer  should  have  been  sustained  instead  of  overruled,  thereby 
bringing  about  the  result  that  plaintiff  would  be  required  to 
amend  his  complaint  and  again  retry  the  cause  on  its  merits  under 
the  issues  raised  by  the  amended  complaint.  The  possibility  of 
such  entangling  circumstances  and  conditions  furnish  the  reason 
for  the  rule  that  a  party  should  not  be  permitted  to  both  demur 
and  answer  to  the  same  cause  of  action  in  a  complaint  at  one  an-d 
the  same  time;  the  policy  of  the  law  being  that  litigation  should 
terminate  as  speedily  as  practicable.  In  this  cause  defendant  de- 
murred to  plaintiff's  complaint.  By  an  order  the  demurrer  was 
overruled  and  defendant  permitted  to  answer  said  complaint  within 
30  days.  Within  the  30  days  defendant  availed  itself  of  the  privi- 
lege provided  by  such  order  to  make  answer.  This  is  another 
reason  why  the  appeal  should  be  dismissed ;  the  rule  being  that,  if 
a  party  proceeds  under  an  order  or  accepts  any  benefit  thereunder, 
it  is  a  waiver  of  his  right  to  appeal  from  such  order.  Male  v. 
Harlan,  12  S.  D.  627,  82  N.  W.  179.  The  case  of  Douglas  County 
v.  Walbridge,  36  Wis.  643,  is  cited  as  an  authority  in  favor  of 
permitting  an  answer  while  the  issue  raised  by  a  demurrer  to  the 
complaint  is  still  pending  on  appeal,  but,  as  we  view  the  record  in 
this  case,  that  decision  is  not  applicable,  as  there  is  nothing  in  the 
record  in  this  case  to  show  whether  or  not  a  stay  of  proceedings 
was  obtained  in  the  lower  court.  VV^e  are  of  the  opinion  that 
Douglas  County  v.  Walbridge  is  opposed  by  the  great  weight  of 
authority,  and  has  a  tendency  to  destroy  one  of  the  oldest  estab- 
lished and  most  salutary  rules  of  pleading.  It  is  urged  that  we 
should  follow  this  Wisconsin  decision,  for  the  reason  that  it  is 
evident  that  the  appeal  statute  of  this  state  was  copied  and  adopted 
from  the  appeal  statute  of  that  state;  and  that  by  so  doing  the 
Legislature  of  this  state  also  adopted  the  construction  placed  upon 
the  said  statute  by  the  courts  of  Wisconsin.  But  we  are  opposed 
to  this  rule,  where  it  appears  that  at  the  time  of  the  enactment  in 
this  state  there  were  a  number  of  other  states  having  a  similar 

Vol.   26  S.   D.   30 
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statute.  How  is  it  possible,  under  such  circumstances,  for  this 
court  to  determine,  with  absolute  certainty,  from  what  'state  our 
Legislature  copied  or  adopted  a  law?  Again,  this  court  should 
not,  under  any  circumstances,  be  bound  or  required  to  follow  what 
it  deems  to  be  an  erroneous  construction  placed  upon  a  foreign 
statute  by  a  foreign  court,  any  more  than  we  should  be  required 
to  follow  an  erroneous  decision  of  our  own  court.  While  it  is 
probably  api)arent  that  the  appeal  statute  in  this  state  was  copied 
after  the  ai)peal  statute  of  Wisconsin,  it  is  also  ai)parcnt  tliat  the 
Wisconsin  appeal  statute  itself  was  copied  from  the  appeal  pro- 
cedure then  existing  in  the  state  of  New  York ;  and  at  the  time 
our  appeal  statute  was  enacted  the  -same  a]:)i)eal  ]-)rnccdurc  existed 
in  a  number  of  other  states,  all  copied  after  the  New  York  ])ro- 
cedure.  This  court  should  not  be  bound  by  the  Wisconsin  con- 
struction of  this  statute  any  more  than  by  the  construction  placed 
on  similar  statutes  in  other  states. 

The  appeal  therefore  is  dismissed. 


REDWATKR  LAND  &  CANAL  CO.  v.  RKED  et  al. 

Alleged  error  in  granting  defendants  leave  to  file  an  amended 
answer  was  not  available,  where,  after  the  sustaining  of  a  demurrer 
thereto,  defendants  by  leave  granted  filed  separate  answers  by  which 
the  amended  answer  was  superseded. 

So  much  of  defendants'  separate  answers  as  embraced  general 
and  .specific  denials  of  the  material  allegations  of  the  complaint  was 
not  demurrable. 

The  same  facts  should  not  be  stated  in  an  answer  as  a  further 
defense  and  also  as  a  counterclaim. 

In  a  suit  to  establish  water  rights,  facts  relating  to  defendants' 
right  under  an  appropriation  and  facts  relating  to  defendants'  rights 
as  riparian  proprietors  should  not  be  united  in  the  same  division  of 
the  answer. 

Defendants'  failure  to  separately  state,  in  different  divisions  of 
the  answer,  facts  constituting  a  defense  arising  from  different  soarces, 
was  waived  by  plaintiff's  failure  to  move  for  an  order  requiring  each 
defendant  to  separately  state  his  several  defenses  and   counterclaim. 

An  answer  contained  defenses  arising  under  different  rights  not 
separately  stated,  and  matter  alleged  as  a  counterclaim.  Held,  that 
a  demurrer  to  the  entire  answer'  was  properly  overruled,  where  por- 
tions thereof  constituted  a  defense,  though  they  did  not  constitute  a 
counterclaim. 
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In  a  suit  to  determine  water  rights,  an  allegation  In  the  answer 
of  one  of  the  defendants  that  he  in  connection  with  his  codefendant 
were  the  owners  of,  and  were  in  possession  of,  a  right  to  take  water 
out  of  the  R.  river  on  the  pre-emption  claim  of  defendant  R.  to  the 
r.nioiint  cf  U,0  0  0  miner's  inches,  that  the  water  was  located  by  R.  on 
or  al'out  November  11,  1894,  describing  the  water  right  by  location 
certiiK^'Ue,  etc.,  and  that  plaintiff's  right  or  claim  was  adverse  to 
delcnrlaut':--  riparian  rights  incident  to  the  land  so  described,  was 
without  foundation  in  equity  and  cast  a  cloud  on  the  title  of  de- 
fer.finnr.  to  the  vr.ters  of  the  river  and  diminished  the  value  thereof, 
etc.,  staled  every  e^.^ential  element,  of  a  valid,  subsisting  water  right 
hy   approjjriation   and   was   not   demurrable. 

Civ.  Ccf'e,  ?  I'TS,  declares  t^iat  the  owner  of  land  may  use  water 
runTii.p:  in  a  cKriniie  strt  a  u  formed  by  nature  over  or  under  the 
suiface  as  long  as  it  remains  there,  but  he  may  not  prevent  the 
natnral  flow  of  the  stream,  nor  of  the  natural  spring  from  which  it 
cnmiiienees,  in  its  definite  course,  nor  pursue  nor  pollute  the  same. 
Held,  that  a  rij^arian  proprietor,  under  such  section,  which  w^as  de- 
claratory only  of  the  common  law,  desiring  to  use  the  waters  for 
Irrigation,  was  not  bound  to  divert  the  water  at  a  point  within  the 
boundaries  of  his  own  land,  but  was  entitled  as  against  lower  riparian 
proprietors  to  divert  the  water  on  the  land  of  upper  proprietors  with 
their  consent,  so  long  as  the  quantity  of  w^ater  taken  does  not  exceed 
the  amount  defendants  are  entitled  to  use. 

Riparian  rights  depend  on  the  location  of  the  land  with  reference 
to  the  stream,  and  not  on  the  method  employed  to  use  the  water 
therefrom. 

While  the  use  of  water  by  a  riparian  proprietor  for  irrigation 
necessarily  involves  a  diminution  thereof,  its  use  must  be  with  the 
least  possible  injury  to  others  interested  in  the  same  stream;  the  area 
irrigated  being  limited  to  riparian  land  and  to  the  actual  needs  of  the 
proprietor. 

In  a  suit  to  determine  water  rights  between  appropriators  and 
riparian  proprietors  for  irrigation,  a  complaint,  in  an  action  by  plain- 
tiffs  grantor  against  H.,  to  rerover  for  water  used  by  H.,  showing 
the  number  of  inches  claimed  to  be  used  by  plaintiff's  grantor  at  the 
timv\  verified  by  its  superintendent,  was  competent  as  an  admission 
against  the  grantor's  interest  and  available  against  plaintiff. 

Where  plaintiff  claimed  a  water  right  located  by  N.,  who  testified 
as  to  the  date  of  his  location,  copies  of  N.'s  pre-emption  proof,  show- 
ing a  date  later  than  that  stated  by  N.,  was  admissible  both  on  cross- 
examination  and  as  independent  evidence. 

Where  an  answer  by  a  defendant  who  was  plaintiff's  grantor  was 
admissible  against  the  latter  as  an  admission  against  interest,  it  was 
also  admissible   against  plaintiff  as   grantee. 

Where  an  answer  filed  in  a  suit  by  plaintiff's  grantor  was  offered 
as   an  admission   against   interest,   defendants   were    not    required   to 
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offer  the  complaint  to  which  the  answer  referred,  which  could  not 
have  affected  the  answer  in  so  far  as  it  related  to  the  Issue  in  ques- 
tion. 

Objections  to  admission  of  evidence  not  made  at  the  trial  will 
not  be  considered  on  appeal. 

Where  an  answer  is  offered  in  evidence  as  a  declaration  against 
intevest,  whether  the  court  in  which  the  answer  was  filed  had  jurisdic- 
tion of  the  suit  is  immaterial. 

A  mistake  of  counsel  in  describing  the  contents  of  the  record  of 
a  deed  was  immaterial,  where  the  record  offered  tended  to  establish 
tha  title  it  was  offered  to  support. 

Where  a  decree  of  distribution  adjudged  plaintiff  to  be  the  owner 
of  certain  land  under  the  will  of  her  husband,  it  was  sufficient  to 
cbtablish  title  in  her,  as  against  collateral  attach,  regardless  of  the 
validity  of  the  deed  executed  by  her  as  executrix  by  herself  indivi- 
dually. 

An  assertion  in  a  reply  brief  that  a  decree  of  distribution  was 
neither  introduced  in  evidence  nor  incorporated  in  the  bill  of  excep- 
tions was  insufficient  either  to  compel  or  justify  an  examination  of  the 
original  record;  there  being  no  conflict  between  appellant's  abstract 
and  respondent's  additional  abstract,  or  allegation  in  the  former  that 
it  embraced  all  the  evidence. 

Where  there  is  no  conflict  between  the  abstracts,  the  Supreme 
Court  will  accept  the  statements  in  the  additional  abstract  as  true. 

A  book  offered  as  evidence  of  declarations  against  interest  of 
plaintiff's  grantor  was  objected  to  unless  supplemented  by  proof  that 
the  accounts  contained  therein  were  correct  and  closed.  Held  that, 
as  fiuch  objection  went  only  to  the  order  of  proof,  reversible  error 
could  not  be  predicated  on  the  overruling  thereof. 

The  issuance  of  a  patent  to  homestead  lands  to  "Joseph  H. 
Owsley"  under  proceedings  instituted  by  *'J.  H.  Owsley,"  in  connec- 
tion with  the  various  recitals  in  the  patent  raised  an  inference  that 
there  was  satisfactory  evidence  before  the  Interior  Department  that 
the  applicant  and  the  patentee  were  the  same  person. 

The  issuing  of  a  patent  to  homestead  land  by  the  Interior  De- 
partment necessarily  involves  a  finding  by  the  department  that  the 
patentee  is  the  same  person  who  applied  to  enter  the  land,  which 
finding  is  conclusive  on  the  court  in  collateral  proceedings. 

A  pleading  may  be  amended  to  obviate  a  variance  even  after 
appeal. 

Riparian  rights  exist  by  relation  from  the  date  of  the  settlement 
of  the  land. 

Where  a  riparian  proprietor  settled  on  his  land  while  it  was 
Indian  country,  but  continued  to  reside  theron  when  the  country 
was  opened  to  settlement,  and  thereafter  acquired  title,  such  title 
would  relate  back  to  the  date  of  the  opening,  and  his  riparian  rights 
date  from  that  event. 
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A  patent  to  public  land  issued  by  the  Interior  Department  on  a 
settler's  declaratory  statement  is  evidence  of  due  performance  of  every 
prerequisite  to  the  issuance  thereof  and  cannot  be  questioned  at  law 
or  in  equity,  except  for  fraud  or  mistake,  especially  on  the  ground 
that  the  patentee  settled  on  the  land  while  it  was  Indian  country  and 
prior  to  the  opening  thereof  for  settlement. 

Where,  in  an  action  to  determine  water  rights,  there  was  ample 
proof  that  R.  was  living  on  certain  of  the  land  before  and  at  the 
time  plaintiff's  water  right  was  located,  plaintifC  was  not  prejudiced 
by  the  admission  in  evidence  of  R.'s  declaratory  statement  pursuant 
to  his  entry  showing  that  the  entry  was  made  while  the  land  was 
Indian  country. 

Where  a  person  makes  a  settlement  on  government  land,  and 
subsequently  acquires  title  by  patent  from  the  government,  it  will 
be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  he 
continued  to  reside  on  the  land  until  he  acquired  title,  and  that  he 
resided  thereon  when  it  was  opened  for  settlement;  it  appearing 
that  the  land  was  open  between  the  date  of  his  declaratory  statement 
and  the  date  of  his  patent. 

Where  a  motion  for  a  new  trial  is  made  on  a  bill  of  exceptions, 
only  such  particulars  wherein  the  evidence  is  alleged  to  be  insufficient 
as  are  specified  in  the  bill  and  embraced  in  the  assignment  of  errors 
as  printed  in  the  abstract  are  available  on  appeal. 

A  specification  that  the  evidence  was  insufficient  to  prove  that 
either  defendant  owned  the  land  described  in  his  separate  answer,  on 
which  alleged  riparian  rights  were  based,  was  insufficient  for  failure 
to  point  out  the  particular  finding  of  fact  as  to  ownership  which  was 
not   sustained    by   the    evidence. 

A  riparian  proprietor's  right  to  use  the  water  of  a  stream  is  an 
incident  of  ownership  of  the  riparian  lands,  which  can  be  lost  only 
by  adverse  prescriptive  right,  grant,  or  actual  abandonment,  and.  does 
not  depend  on  use,  so  that,  where  a  riparian  proprietor's  settlement 
antedated  plaintiff's  appropriation,  it  was  not  material  to  the  riparian 
proprietor's  priority  that  he  did  not  use  the  water  for  irrigation  on 
his  land  prior  to  such  appropriation. 

The  fact  that  neither  a  reparian  proprietor  nor  an  appropriator 
can  claim  more  water  than  he  actually  uses  for  irrigation,  and  that 
he  must  use  that  taken  for  a  beneficial  purpose,  without  unreasonably 
interfering  with  the  rights  of  others,  does  not  prevent  him  from 
increasing  the  quantity  used  by  him  if  required  to  irrigate  his  land. 

Where  plaintiff  appropriated  the  waters  of  a  stream  for  Ir- 
rigation, the  owners  of  riparian  lands  holding  title  pursuant  to  a 
settlement  made  prior  to  plaintiff's  appropriation  were  entitled  as 
against  plaintiff  to  use  all  the  water  required  for  their  domestic  pur- 
poses and  for  the  proper  irrigation  of  all  their  land  cultivable  and 
riparian  to  the  strca::;.. 
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One  entitled  to  priority  in  the  use  of  tbe  waters  of  a  stream  for 
irri:ra'ioa  is  only  entitled  to  so  much  water  each  season  as  is  required 
to  ;io:erly  irrigate  the  crops  then  growing  on  his  land,  but  cannot 
anii«:;ate  tho  quantity  so  that  .a  decree,  in  a  suit  to  establish  water 
li^lUo  bttwien  an  api)ro;)riator  and  riparian  proprietors,  should  not 
ad;.:.i^^c  that  the  defendants,  entitled  to  priority,  were  entitled  to 
ufce  a  specified  number  of  inches,  but  rather  that  as  against  plaintiff 
tht-r  were  entitled  at  all  reasonable  times  only  to  such  a  quantity  of 
\v:i.r  as  would  properly  irrigate  the  crops  actually  growing  on  their 
1211  i,  and  such  as  v.  as  required  for  domestic  purposes. 

Wlu  re  one  action  was  instituted  against  several  defendants  to 
fti'f.M:&h  water  rights,  and  all  the  issues  were  tried  and  determined 
at  tlif  same  time,  the  (5ourt  properly  rendered  but  one  decision  and 
judgment. 

Where,  in  an  action  to  determine  water  rights,  the  trial  court 
a  .  willed  that  an  appropriation  located  according  to  the  customs  of 
the  county  created  an  enforceable,  right  superior  to  a  riparian  right 
sub.-oquently  acquired,  and  both  parties  acquiesced  in  such  conclusion 
ty  failing  to  object  thereto  on  appeal,  it  would  be  regarded  as  the  law 
of   the  case. 

(Opinion   filed   November   26,    1910.) 

Appeal  from  Circuit  Court,  Butte  County.  lion.  Levi  Mc- 
Gi:k,  Judge. 

Action  by  Redwater  Land  &  Canal  Company  against  D.  T. 
Reed  and  others.  Judgment  for  defendants,  and  plaintiff  appeals. 
Modified  and  affirmed  and  remanded,  with  directions. 

A,  /.  Plozcman,  for  apj)ellant.  Martin  &  Mason,  McLaughlin 
&  Ogdcn,  and  R.  I\  Crazcford,  for  respondents. 

HAXHY,  J.  This  is  a  controversy  concerning  the  use  of 
water  for  irrigation  from  Redwater  river,  in  Butte  county,  be- 
tween the  plaintitT  as  an  appr.^priator  and  the  defendants  as 
riparian  pn^jrietors.  Were  the  tluw  of  water  in  Redwater  river 
as  copious  as  the  flow  of  redundant  language  in  appellant's  ab- 
stract and  briefs,  probably  this  litigation  would  not  have  arisen. 
Certainly  less  reason  would  have  existed  for  damming  the  stream. 
Perhaps  there  is  in  all  water-right  cases  some  mysterious  relation 
between  the  quantity  of  water  and  the  quantity  of  language — a 
law  of  supply  and  demand  which  requires  that  the  volume  of  lan- 
guage shall  increase  in  direct  ratio  to  the  deficiency  in  volume  of 
water.     Whether  this  be  so  or  not,  it  is  certain  that  the  supply  of 


Digitized  by 


Google 


1910.]  LAND    &    CANAL   CO.    v.    REED   et   al.  471 

language  in  this  case  greatly  exceeds  the  requirements  of  the  rules 
of  this  court.  Appellant's  abstract  and  briefs  contain  712  com- 
pactly printed  pages,  of  which  two-thirds,  at  least,  are  devoted  to 
redundant  and  useless  matter,  rendering  it  extremely  difficult  to 
discover  what,  if  any,  material  questions  are  presented  by  the 
appeal,  or  to  avoid  an  unusually  extended  decision. 

The  allegations  of  the  complaint  are  to  the  effect  that  the 
plaintiff  owns  the  right  to  take  4„ooo  miner's  inches  of  water  from 
Redwater  river  for  mining,  milling,  irrigating,  and  domestic  pur- 
poses, located  by  James  Nevvland  in  June,  1878;  that  prior  to  the 
assertion  of  any  rights  to  the  waters  of  such  stream  by  the  de- 
fendants the  plaintiff  became  the  owner  of  other  water-  rights 
theretofore  located  thereon;  that  the  plaintiff  has  expended  large 
sums  in  maintaining  'and  enlarging  its  ditches,  its  main  ditch  hav- 
ing been  completed  for  a  distance  of  42  miles;  that  during  the 
irrigating  season  all  the  .water  of  the  stream  is  required  by  plain- 
tiff's appropriation ;  that  in  December,  1894,  the  defendants  wrong- 
fully and  in  violation  of  plaintiff's  rights  attempted  to  locate  a 
water  right  12  miles  above  the  plaintiff's  point  of  diversion ;  that 
tliey  constructed  ditches  through  which  they  have  been  tgjking 
large  quantities  of  water  and  using  the  same  for  irrigation  and 
other  purposes  to  the  irreparable  injury  of  the  plaintiff  and  to  its 
damage  in  the  sum  of  $5,000;  that  the  defendants  will  continue 
to  so  injure  the  plaintiff  unless  restrained  by  the  court;  that  by 
reason  of  the  peculiar  character  of  plaintiff's  property,  it  being 
engaged  in  furnishing  water  to  patrons,  it  would  be  extremely 
difficult  to  ascertain  the  extent  of  its  damage;  and  that  it  has  no 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
Wherefore  it  demands  damages  in  the  sum  of  $5,000,  a  temporary 
and  permanent  injunction,  together  with  costs  and  disbursements. 
The  defendants  answered  denying  all  the  allegations  of"  the  com- 
plaint except  that  they  claimed  a  water  right  on  the  Redwater 
river,  and  alleging  that  they  owned  a  right  to  1,000  miner's  inches, 
located  by  defendant  Reed.  Subsequently  the  court  allowed  the 
defendants  to  serve  and  file  an  amended  answer,  in  which  all  the 
allegations  of  the  complaint  were  denied  except  that  defendants 
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claimed  under  the  Reed  location,  and  wherein  it  was  alleged  that 
each  of  the  defendants  owned  certain  described  land  riparian  to 
the  river,  upon  which  his  grantor  made  settlement  on  certain  dates 
and  thereafter  received  a  patent  to  the  same  from  the  United 
States  government.  A  demurrer  to  this  amended  answer  having 
been  sustained,  the  defendants  were  allowed  to  plead  over,  which 
they  did  by  serving  and  filing  separate  answers,  to  each  of  which 
the  plaintiff  demurred,  its  demurrerrs  were  overruled,  and  the 
plaintiff  replied. 

The  contention  that  the  court  erred  in  allowing  defendants 
to  serve  and  file  the  amended  answer  is  not  available,  for  the 
reason  that  such  answer  was  superseded  by  the  separate  answers 
and  ceased  to  have  any  effect  upon  the  issues  ultimately  deter- 
mined. Behrens  Lumber  Co.  v.  Lager,  25*8.  D.  139,  127  N. 
W.  698. 

The  contention  that  the  court  erred  in  overruling  the  demur- 
rers to  the  separate  answers  is  not  tenable.  All  the  answers  are 
the  same  in  form;  each  containing  certain  denials  and  allegations 
stated  as  a  defense  and  certain  allegations  stated  as  *'a  further 
defense  and  likewise  by  way  of  counterclaim."  The  language  of 
each  demurrer  was  as  follows:  **(i)  Plaintiff  demurs  to  the  sepa- 
rate amended  answer  of  the  defendant  *  *  *  herein,  and  for 
cause  thereof  alleges  that  said  separate  amended  answer  does  not 
state  facts  sufficient  to  constitute  a  defense  to  the  cause  of  action 
set  out  in  plaintiff's  complaint.  (2)  Plaintiff  also  demurs  to  the 
further  defense  and  counterclaim  attempted  to  be  set  up  in  said 
separate  amended  answer,  for  the  reason  that  the  same  does  not 
state  facts  sufficient  to  constitute  any  defense  or  counterclaim  to 
the  cause  of  action  set  up  in  plaintiff's  complaint."  As  to  all  the 
portions  of  the  answer  not  stated  as  "a  further  defense  and  like- 
wise by  way  of  counterclaim,"  the  demurrer  was  properly  over- 
ruled for  the  reason  that  such  portions  embraced  general  and 
specific  denials  of  material  allegations  of  the  complaint.  Hill  v. 
Walsh,  6  S.  D.  421,  61  N.  W.  440;  Cumins  v.  Lawrence  Co.,  i 
S.  D.  158,  46  N.  W.  182.  The  remaining  portions  of  each  answer 
are  as  follows:  "For  a  further  defense,  and  this  defendant  alleges 
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the  same  likewise  by  way  of  counterclaim,  this  defendant  alleges 
that  he,  in  connection  with  his  codefendants  herein,  are  the  owners, 
in  the  possession  and  entitled  to  the  possession  of  a  water  right 
taken  out  of  Redwater   river  on   the   pre-emption   claim   of   the 
defendant  Daniel  T.  Reed,  in  Butte  county,  S.  D.,  to  the  amount 
and  extent  of  2,000  miner's  inches;  the  said  water  right  having 
been  located  by  the  defendant  Daniel  T.  Reed  on  or  about  Novem- 
ber II,  1894,  and  being  the  same  water  right  now  in  the  use  and 
possession    of   this    defendant    and    his   codefendants    herein,    the 
location  certificate  of  which  is  of  record  in  the  office  of  the  regis-ter 
of  deeds  of  Butte  county,  S.  D.,  in  Book  7,  p.  213.     That  the 
plaintiflf  claims  some  right,  title,  or  interest  in  or  to  the  waters  of 
Redwater  right  adverse  to  the  riparian  rights  of  this  defendant 
incident  to  the  lands  hereinbefore   described  and  adverse  to  the 
rights  of  this  defendant  growing  out  of  said  water-right  location, 
which  claim  is  without  right  or  foundation  or  equity,  and  casts  a 
cloud  upon  the  title  of  this  defendant  to  the  waters  of  Redwater 
river  and  diminishes  the  value  thereof."     Undoubtedly  the  same 
facts  should  not  have  been  stated  as  a  further  defense  and  also  as 
a   counterclaim.      Nor   should    facts    relating   to    the    defendant's 
rights   under   the   Reed   appropriation   and    facts   relating   to   his 
rights  as  a  riparian  proprietor  have  been  united  in  the  same  divi- 
sion of  the  answer.     But  that  objection  was  waived  by  plaintiff's 
failure  to  move  for  an  order  requiring  the  defendant  to  separate 
his   several    defenses    and    counterclaim.      So   the    demurrer    was 
properly  overruled  as  to  the  entire  answer  if  the  portions  quoted 
constituted  a   defense,  though   they   may   not   have  constituted  a 
counterclaim.     Clearly,  the  allegations  relating  to  the  Reed  appro- 
priation did  constitute  a  defense.     They  disclosed  every  essential 
element  of  a  valid  subsisting  water  right  by  appropriation,   the 
existence  and  ownership  of  which  was  one  of  the  material  issues 
rai'sed   by  the  pleadings.     If  such   allegations   were  true,  as  ad- 
mitted by  the  demurrer,  and  plaintiff's  alleged  right  by  appropria- 
tion did  not  exist,  certainly  the  defendants  were  entitled  to  prevail 
in  this  action.     Even  if  the  plaintiff's  right  existed,  a  fact  which 
was  controverted,  the  priority  of  the  respective  rights  was  a  ques- 
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tion  to  be  ascertained  from  the  evidence.  And,  even  if  the  plain- 
tiff's right  was  prior  to  that  of  the  defendants  as  appropriators, 
they  v^ould  still  have  rights  subject  to  those  of  the  plaintiff's  which 
the  court  was  bound  to  recognize  and  protect.  Clearly,  then,  the 
demurrers  to  the  separate  answers  were  properly  overruled. 

It  is  contended  the  court  erred  in  excluding  evidence  tending 
to  prove  that  neither  of  the  defendants  nor  any  of  his  grantors 
had  used  water  for  irrigation  by  diverting  it  from  the  stream  at 
a  point  within  the  boundaries  of  his  land;  it  being  claimed  by 
appellant  that  section  278  of  the'  Revised  Civil  Code  requires  the 
point  of  diversion  to  be  within  the  boundaries  of  the  riparian  pro- 
prietor's premises.  Section  278  is  the  same  as  section  256  of  the 
New  York  Civil  Code  as  proposed  by  the  Code  commissioners  of 
that  state.  It  reads  thus:  "The  owner  of  the  land  owns  water 
standing  thereon,  or  flowing  over  or  under  its  surface,  but  not 
forming  a  definite  stream.  Water  running  in  a  definite  stream, 
formed  by  nature,  over  or  under  the  surface,  may  be  used  by  him 
as  long  as  it  remains  there;  but  he  may  not  prevent  the  natural 
flow  of  the  stream,  or  of  the  natural  spring  from  which  it  com- 
mences its  definite  course,  nor  pursue  nor  pollute  the  same." 
Among  the  authorities  cited  by  the  commissioners  as  the  source  of 
the  clause  "may  be  used  by  him  as  long  as  it  remains  there" — the 
clause  relied  on  by  the  appellant — are  Van  Hoesen  v.  Coventry,  10 
Barb.  (N.  Y.)  518,  and  Arnold  v.  Foote,  12  Wend.  (N.  Y.)  330. 
There  is  no  suggestion  in  the  report  of  the  commissioners  of  an 
intention  to  change  the  common  law  respecting  riparian  rights. 
Therefore  section  278  of  our  Civil  Code  should  be  regarded  as 
merely  declaratory  of  the  common  law  as  understood  by  the  com- 
missioners when  their  report  was  prepared. 

In  Arnold  v.  Foote,  supra,  the  court  said:  "The  doctrine  of 
the  common  law  in  respect  to  tlie  use  of  running  waters  is  no- 
where better  expressed  than  by  Chancellor  Kent  in  his  Com- 
mentaries, 3  Kent,  439.  Every  proprietor  of  lands  on  the  banks 
of  a  river  has  an  equal  right  to  the  use  of  the  water  which  flows 
in  the  stream,  as  it  was  wont  to  run,  without  diminution  or 
alteration.     No  proprietor  has  the  right  to  use  the  water,  to  the 
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prejudice  of  other  proprietors  above  or  below  him.  He  has  no 
property  in  the  water  itself,  but  a  simple  usufruct  while  it  passes 
along.  He  may  use  the  water  as  it  runs  in  its  natural  channel,  but 
he  cannot  unreasonably  detain  it,  or  give  it  another  direction.  He 
cannot  divert  or  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above.  Streams  of  water  are  intended  for 
the  use  and  comfort  of  man,  and  every  proprietor  is  entitled  to  a 
reasonable  use  of  the  water,  and  may  apply  it  to  domestic,  agri- 
cultural, and  manufacturing  purposes,  but  not  so  as  to  destroy  or 
materially  diminish  or  affect  the  application  of  the  water  by  the 
proprietors  below  on  the  stream.  Although  each  proprietor 
through  whose  land  a  stream  flows  has  a  right  to  the  use  of  the 
water  in  its  natural  channel,  he  may  not  use  it  to  the  prejudice  of 
another.  In  the  language  of  Mr.  J.  Story:  The  natural  stream, 
existing  by  the  bounty  of  Providence  for  the  benefit  of  the  land 
through  which  it  flows,  is  an  incident  annexed  to  the  land  itself.' 
[Tyler  v.  Wilkinson]  4  Mason,  400  [Fed.  Cas.  No.  14312].  The 
use  of  the  water  for  culinary  and  agricultural  purposes  implies  a 
diminution  of  it,  but  this  use  must  be  with  the  least  possible  injury 
to  others  interested  in  the  same  stream." 

Construed  as  a  condensed  expression  of  the  principles  thus 
annoiniced,  section  278  does  not  sustain  appellant's  contention. 
Riparian  rights  depend  upon  the  location  of  the  land  with  refer- 
ence to  the  stream,  not  upon  the  method  employed  to  use  the 
water  therefrom.  The  use  of  the  water  for  irrigation  necessarily 
involves  a  diminution  of  it;  but  this  use  must  be  with  the  least 
possible  injury  to  others  interested  in  the  -same  stream.  The  area 
irrigated  must  be  limited  to  riparian  land  and  to  the  actual  needs 
of  the  proprietor.  He  does  not  own  the  water;  he  has  no  control 
over  what  is  not  required  for  his  own  use;  and  he  has  no  cause 
to  complain  so  long  as  his  u-se  of  the  stream  is  not  injuriously 
affected.  Of  course,  these  defendants  could  not  divert  water  at  a 
point  above  their  riparian  land  in  violation  of  the  rights  of  any 
intermediate  riparian  proprietor,  nor  could  they  construct  ditches 
through  land  other  than  their  own  without  the  owner's  consent; 
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but  the  rights  of  no  one  so  situated  will  be  affected  by  this  litiga- 
tion. If,  by  reason  of  the  location  of  their  land,  these  defendants 
are  riparian  proprietors,  the  only  duty  they  owe  to  the  plaintiff, 
whose  point  of  diversion  is  lower  down  the  stream,  is  to  use  the 
water  to  which  they  are  entitled  with  the  least  possible  injury  to 
the  plaintiff,  and  the  extent  of  such  injury  cannot  be  affected  by 
the  fact  that  they  take  their  water  from  the  stream  at  a  point 
without  instead  of  within  the  boundaries  of  their  riparian  lands. 
The  effect  upon  the  water  flowing  down  to  plaintiff's  point  of 
diversion  will  be  the  same  whether  the  same  quantity  of  water 
be^taken  out  by  the  defendants  by  means  of  a  ditch  through  lands 
above  their  own,  or  by  means  of  an  hydraulic  engine  located  with- 
in the  boundaries  of  their  own  land.  The  material  questions  in 
this  connection  are:  (i)  Is  defendants'  land  riparian  to  the 
stream?  (2)  Is  it  cultivable?  (3)  Does  it  require  irrigation? 
Whether  the  appliance  employed  to  utilize  the  water  is  located  on 
riparian  land  or  not  is  wholly  immaterial  so  long  as  the  quantity 
of  water  taken  does  not  exceed  the  quantity  which  defendants  are 
entitled  to  use.  The  fallacy  of  appellant's  contention  is  further 
disclosed  by  consideration  of  the  result  which  would  follow  its 
acceptance.  Defendants  would  be  required  to  abandon  their  pres- 
ent point  of  diversion  and  incur  the  expen'se  of  securing  other 
appliances  for  getting  the  water  onto  their  lands.  They  would 
still  be  entitled  to  the  same  quantity  of  water.  They  would  be 
greatly  injured  with  no  resulting  benefit  to  the  plaintiff.  "Inter- 
pretation mu^st  be  reasonable."  Rev.  Civ.  Code,  §  2441.  Nothing 
could  be  more  imreasonable  than  appellant's  interpretation  of  the 
section  under  discussion.  The  Supreme  Court  of  California, 
where  the  doctrine  of  the  common  law,  in  respect  to  the  use  of 
running  water,  is  recognized  in  connection  with  statutory  regula- 
tions regarding  its  appropriation,  has  said:  "A  riparian  owner 
may,  for  the  more  convenient  use  of  the  water  on  his  riparian  land, 
go  upon  the  land  of  another  further  up  the  stream  with  the  con- 
sent of  such  landowner,  and  there  divert  the  water  for  use  upon 
land  below,  or  he  may  raise  it  to  the  surface  of  his  land  by  pumps 
or  other  artificial  means.     In  either  case  his  act  in  so  doing  is  not 
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necessarily  different  from  the  exercise  of  his  right  as  a  riparian 
owner,  and  such  a  diversion  above  his  land  may  or  may  not  be 
considered  as  an  attempt  to  make  an  appropriation  of  the  water 
independent  of  the  riparian  right,  according  to  the  circumstances 
that  appear  with  respect  to  the  particular  case.'*  Rose  v.  Alesmer, 
142  Cal.  322,  75  Pac.  905.  Therefore,  upon  both  principle  and 
authority,  the  trial  court  was  right  in  ruling  that,  as  to  an  appro- 
priator  whose  point  of  diversion  is  lower  down  the  stream,  it  is 
immaterial  whether  the  riparian  proprietor  takes  the  water  to 
which  he  is  entitled  at  a  point  above  and  beyond  the  boundaries  of 
his  riparian  premises  or  within  the  same. 

The  contention  that  the  court  erred  in  allowing  defendants  to  * 
introduce  in  evidence  the  complaint  in  an  action  wherein  this 
plaintiff's  grantor  was  plaintiff  and  one  Harrison  was  defendant  is 
untenable.  That  was  an  action  to  recover  for  water  used  by 
Harrison;  the  complaint  showing  the  number  of  inches  claimed  to 
be  used  by  tlie  plaintiff's  grantor  at  that  time.  The  complaint  was 
verified  by  the  superintendent  of  the  plaintiff's  grantor.  It  was 
competent  as  a  written  admission  against  such  grantor's  interest 
and  as  such  was  admissible  against  the  plaintiff  in  this  action. 
I  Jonets,  Ev.  §  243.  Moreover,  in  view  of  the  real  issues  involved 
and  all  the  evidence,  it  was  entitled  to  little  or  no  weight,  and, 
as  the  case  was  tried  without  a  jury,  this  court  will  assume  that  it 
was  properly  considered  by  the  trial  court  in  rendering  its  de- 
cision. 

'  James  Newland  was  the  locator  of  plaintift''s  alleged  water 
right.  He  was  a  witnes's  on  behalf  of  the  plaintiff.  One  of  the 
material  issues  of  fact  was  the  date  of  such  location.  Copies  of 
Newland's  pre-emption  proof  were  properly  received  as  a  part  of 
his  cross-examination  and  as  independent  evidence  tending  to 
prove  a  date  later  than  that  stated  by  the  witness ;  he  having  fixed 
such  date  by  reference  to  the  time  of  his  settlement. 

Defendants  offered  in  evidence  the  answer  in  the  forcible 
entry  and  detainer  case  of  Tomlins  v.  Moore  et  al.,  which  was 
verified  by  two  of  the  defendants,  in  which  James  Newland  was  a 
defendant,  and  which  contained  these  allegations :  **That  the  de- 
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fenrlants    are    meniLcrs    (»f    an    incor]:)ora:e'l    c  ':p])any.    to-wit.    the 
KclwatcT  &  DkV.c  l'*'.:Trche  Milliivj^  &  I^^i'.^1tin^■  C*  :::;  any.  a  ImxIv 
corjj'-rate  inuler  the  l::\v^  ..f  il^e  territury  (>(  Dak  -la,  and  tliat.  act- 
inia in  their  cjr;/ratc  c''.;-acity  an-l  under  tlic  laws  •-,[  the  territory 
(.'i  Dakrita  rel'itincr  it  <i:t:]i  c  m;:anie.-?.  they  surveyed  a-TJ  1  cated 
their  dhch  ":i  th^-  ]i':e  here::":!  ei'-^re  dt-i'rihcd  <-n  (-r  a^'  Wi  the   1st 
day  of  IV:;ruar\,  .V   I).    iS7(}."     PlainlilT  •/  jrct-d   (i)   hvcanse  the 
CMir.lain:    lo    v>h!ch    tli'-    an>v.er    referre  1    w:.^    n  -r    •  fi'^Tc  1,    and 
(2)   ]<''rai!  c  tl^e  '^C'-l''r''t:<  r.>  in   snch  rmswcr  were  nj**   l)'n  !i'"«::;  en 
t]>e  i/ai:-tif,   the   Velv  :--r  ^   l^l^e   F-  n:v^.^   Mill:'-  ^   Ir-'vatintr 
(."'  '^i:,any,  n   t  liavirf^  l,eni  ira'e  a  i  arty  ■«»  the  rtcti   n  ::\  \\\]ch  the 
^an-'-'.er   v.m<   tlh- I.     Tlv   nvt'trulin'r   ,f   thi^   <.!  ieot'^  .:i    wa-   n  »t    re- 
ver-^il'le  err«  t.      ]':''::it'iT  i.r.v\.«  ^1   tha:   \ev  rrvl   ^' a^   ihe   :..:"t:r  of 
its  Water   ri'rht.      Me   wa^   {.lain  ilY's  ;:^ra:i:.r.     The  ans^ver  in   the 
jn-'iice's   c  r.'t   wa-    'M'  d   as   t;^c   answer   (>i  all    the   ('*  fvii!* 'iits    of 
wlv-m  he  wa.^  one.     Such  an-wer  l;cin<r  Cf'ii]:cit  nt  r\s  an  a  !.ii"^-ion 
acain^L    him,    it    \\a^    achr.issihle    n^ain^l    tlie    i)!ainiifF    a<^    !:::ran!.ee. 
r>eh.ren<^  Lnni])er  C'>.   v.   Lai^er,   supra;    i   Jones,  J\v.   §   243.     De- 
defcndants  were  nf)t  required  to  offer  the  c.iiiiplaint  to  which  the 
ansv  cr    referred.      v^ucli    r- nr;laint    could    not    liavc    affected    the 
answer  as  a  declaTatii<n  rei;ar(hui^  tiie  dale  of  the   Xewland  loca- 
tion.    The  c  ntentii  n  in  appellaiU's  hrief  tliat  this  an«>wer  should 
have  1  een   cxchu'cd  l^ccausc  n )  evidence  v.as  introihiced   to  show 
that  any  siicli  j)erson  as  J.  W.  Blake  was  jtrslice  of  the  ])eace  at 
the  time  the  sinnnions  was  issued,  or  that  the  justice's  court  had 
jurisdiction  to  receive  the  answer,  is  not  availahle   for  the  reason 
that  the  j)laintiflf  did  not  ol)ject  to  its  introduction  on  that  p^round. 
Moreover,  it  was  introduced,  as  a  written  declaration  of  the  parties 
for  whom  and  hy  whom   it  was   prej)ared  and   was  admissihle   as 
such  whether  or  not   the  court  had   jurisdicticMi  of  the  action   in 
which  it  was  filed. 

It  is  alleiL^cd  in  defendant  Dorsett's  se])arate  answer  that  he 
is  the  owner  of  a  certain  descrihed  tract  of  land  settled  upon  by 
Thomas  v^hort,  July  13,  1877.  To  prove  this  alleviation,  defend- 
ants offered  "the  record  of  a  deed  from  Thomas  Short  to  Mary 
Short,  recorded  in  Lawrence  county,  in  Rook  iii,  p.  419."     When 
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this  offer  was  made,  the  record  was  not  present,  and  plaintiff's 
counsel  reserved  the  right  to  interjxDse  further  objections  when  its 
contents  should  l^e  ascertained.  Subsequently  it  appeared  that  the 
page  thus  offered  was  the  record  of  a  deed  from  ]\Iary  Ann 
Short,  as  executrix  of  the  estate  of  Thomas  Short,  deceased,  to 
Mary  Ann  Sliort  of  Lawrence  county.  In  other  words,  the  deed 
of  an  executrix  to  herself  executed  pursuant  to  an  order  of  the 
county  court,  instead  of  a  dcvd  from  the  original  grantee  of  the 
government  to  Mary  Ann  Short.  The  mistake  of  counsel  in  dc- 
scrilnng  tlie  contents  of  the  record  was  immaterial  if  the  offered 
page  tended  to  establish  Dorsett's  title;  the  only  serious  objection 
to  the  evidence  being  the  ])eculiar  nature  of  the  instrument  itself — 
a  deed  apparently  from  an  executrix  to  herself  executed  pursuant 
to  an  order  of  the  county  court.  But  the  prima  facie  validity  of 
such  an  instrument  need  not  be  considered.  Respondents'  addi- 
tional abstract  contains  a^  decree  of  distribution,  entered  by  the 
C(;unty  court,  adjudging  Mary  Ann  Short  to  be  the  owner  of  the 
land,  under  and  by  virtue  of  the  provision's  of  the  last  will  and 
testament  of  Thomas  Short,  deceased.  Such  decree  is  clearly 
sufficient  to  establish  title  in  Mary  Ann  Short  as  against  plaintiff's 
collateral  attack  in  this  action.  Therefore,  if  the  court  erred  in 
admitting  the  executrix's  deed,  it  was  error  without  prejudice. 
Appellant's  counsel  assert  in  their  reply  brief  that  the  decree  of 
distribution  was  neither  introduced  in  evidence  nor  incorporated 
into  the  bill  of  exceptions.  Such  assertion  does  not  compel  or 
justify  an  examination  of  the  original  record.  There  is  no  con- 
flict between  appellant's  abstract  and  respondent's  additional  ab- 
stract. There  is  no  allegation  in  the  former  that  it  embraces  all 
the  evidence.  Where  there  is  no  conflict  between  the  abstracts, 
this  court  will  accept  the  statements  in  the  additional  abstract  as 
true.  Wood  v.  Mining  &  Milling  Co.,  20  S.  D.  161,  105  N.  W. 
loi ;  Grigsby  v.  Wolven,  20  S.  D.  623,  108  N.  W.  250;  Omaha 
Rubber  Shoe  Co.  v.  Mercantile  Co.,  25  S.  D.  124,  125  N.  W.  637. 

Defendants'  Exhibit  R,  a  book  apparently  showing  the  ac- 
counts of  the  plaintiff's  grantor  from  1884  to  1887,  was  offered  as 
evidence    of    declarations    against    the    interest    of    such    grantor. 
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Plaintiff  objected  to  the  offer  "unless  they  (the  defendants)  sup 
plement  it  with  proof  showing  those  accounts  to  be  correct  and 
closed  up,"  which  objection  was  overruled.  The  objection  went 
only  to  the  order  of  proof.  It  invited  a  ruling  admitting  the  evi- 
dence ^subject  to  a  motion  to  strike  should  defendants  fail  to'  fur- 
nish the  supplementary  evidence  suggested.  Reversible  error 
cannot  be  predicated  upon  such  a  ruling. 

To  sustain  the  allegation  that  defendant  Keets  is  the  owner 
of  certain  described  land  settled  upon  by  James  H.  Owsley  April 
I,  1880,  defendants  offered  certified  copies  of  the  records  of  the 
General  Land  Office  showing  an  application  to  enter  the  same 
under  the  United  States  homestead  laws  by  J.  H.  Owsley  and  a 
patent  from  the  United  States  to  Joseph  H.  Owsley.  To  these 
offers  plaintiff  objected  because  there  was  no  evidence  that  J.  H. 
and  Joseph  H.  Owsley  were  one  and  the  same  person.  The  ob- 
jection wa's  properly  overruled.  The  patent  itself  affords  abund- 
ant evidence  that  it  was  issued  to  the  same  person  who  made  the 
application.  It  describes  the  same  land  and  refers  to  the  applica- 
tion by  the  number  given  it  in  the  Deadwood  land  office,  where  it 
was  filed.  The  issuing  of  a  patent  to  Joseph  H.  Owsley  in  the 
proceedings  initiated  by  J.  H.  Owsley  for  the  land  described  in 
the  latter's  application,  considered  in  connection  with  other 
recitals  in  the  patent,  gives  rise  to  the  inference  that 
there  was  satisfactory  evidence  before  the  department 
showing  that  the  applicant  and  patentee  were  one  and  the  same 
person.  The  issuing  of  the  patent  necessarily  involved  a  finding 
to  that  effect  by  the  department,  and  such  finding  was  conclusive 
upon  the  circuit  court  in  ruling  upon  plaintiff's  objection.  The  con- 
tention that  the  evidence  should  have  been  excluded  because  J:here 
was  a  variance  between  the  proof  and  the  pleading  as  to  the  name 
of  the  person  who  made  settlement  upon  the  land  now  owned 
by  defendant  Keets  is  untenable,  for  the  reason  that  the  plaintiff 
did  not  object  on  that  ground.  If  it  had  done  so,  the  mistake  in 
the  pleadings  might,  and  undoubtedly  would,  have  been  corrected 
by  amendment.  If  the  matter  were  of  any  importance,  amendment 
would  now  be  permitted. 
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To  sustain  the  allegation  that  defendant  Keets  is  the  owner 
of  certain  other  described  land  settled  upon  by  Peter  Reilly  April 
I,  1878,  defendants  offered  a  certified  copy  of  Reilly's  declaratory 
statement,  filed  Aprils  16,  1880,  alleging  settlement  November  20, 
1876.  To  which  plaintiff  objected  ''because  it  appears  that  the  date 
of  the  alleged  settlement  was  when  the  country  w^as  Indian  country 
and  settlement  was  prohibited  by  law."  The  real  issue  was  wheth- 
er Keets'  riparian  right  w^as  prior  to  plaintiff's  appropriation. 
Riparian  rights  exist  by  relation  from  the  date  of  settlement. 
Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  D.  519,  91  N.  W. 
352,  s.  c,  128  N.  W.  596;  Stenger  v.  Tharp,  17  S.  D.  13,  94  N.  W. 
402.  The  purpose  of  the  evidence  was  to  establish  the  fact  that 
the  proceedings  which  resulted  in  the  acquisition  of  Reilly's  title 
were  initiated  by  settlement  prior  to  the  date  of  plaintiff's  location. 
Assuming  this  land  was  in  territory  which  did  not  cease  to  be 
Indian  country  until  February  28,  1877,  and  that  Reilly  was  prior 
to  that  time  a  trespasser,  if  he  continued  to  occiipy  the  land  and 
was  residing  thereon  when  the  country  was  opened  to  settlement, 
hi's  after-acquired  title  would  relate  back  to  the  date  of  opening, 
or  February  28,  1877.  Scott  v.  Toomey,  8  S.  D.  639,  67  N.  W. 
838.  The  defendants  introduced  a  patent  from  the  United  States 
to  Reilly,  founded  upon  the  declaratory  statement  in  question, 
which  was  evidence  of  the  due  performance  of  every  prequisite  to 
its  issuance,  and  which  cannot  be  questioned  either  at  law  or  in 
equity  except  on  the  ground  of  fraud  or  mistake.  26  Ency.  Law 
(2d  Ed.)  449.  Therefore  the  validity  of  Reilly's  title,  subse- 
quently transferred  to  the  defendant  Keets,  cannot  be  questioned 
in  this  action  on  the  ground  that  the  former  settled  upon  the  land 
prior  to  February  28,  1877.  And,  whether  or  not  the  patent  is 
conclusive  evidence  of  the  date  of  Reilly's  settlement,  it  was  not 
reversible  error  to  admit  the  declaratory  statement,  as  there  was 
ample  evidence  to  justify  the  finding  that  Reilly  was  living  on  the 
land  before  and  at  the  time  plaintiff's  water  right  was  located. 
The  court  found  that  Reilly'»s  settlement  was  November  20,  1876, 
the  date  stated  in  the  declaratory  statement,  while  the  allegation 
in  defendant  Keets'  answer  is  that  such  settlement  was  made  about 
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April  I,  1878.  There  was  no  objection  to  the  declaratory  state- 
ment on  the  ground  of  variance  between  the  proof  and  pleading, 
and,  if  there  had  been,  it  should  have  been  overruled  because  the 
variance  was  immaterial.  Nor  was  the  court's  conclusion  that 
Keets'  right  was  prior  to  plaintiff's  unsupported  by  its  findings  of 
fact.  If  Reilly  made  settlement  November  20,  1876,  and  subse- 
quently acquired  title  as  found  by  the  court,  it  should  be  presumed, 
in  absence  of  any  showing  to  the  contrary,  that  he  continued  to 
reside  on  the  land  until  his  title  was  acquired,  and  that  he  was 
residing  thereon  when  it  was  opened  for  settlement. 

The  trial  court  found  that  defendant  Keets  owns  a  certain 
described  tract  of  land  riparian  to  Redwater  river,  all  of  which 
rs  cultivable  and  can  be  irrigated  with  the  waters  of  that  stream, 
upc)t\  which  his  grantor  made  settlement  November  20,  1876,  and 
thereafter  received  a  patent  from  the  United  States  government; 
that  dCiitndant  Keets  owns  another  described  tract  of  land  in  the 
same  situation,  upon  which  his  grantor  made  settlement  April  i, 
1878,  and  thereafter  received  a  patent  from  the  United  States 
government;  that  defendant  Keets  owns  still  another  tract  in  the 
same  situation,  except  that  only  20  acres  of  it  can  be  irrigated, 
upon  which  his  grantor  made  settlement  July  10,  1885,  and  there- 
after received  a  patent  from  the  United  States  government;  that 
defendant  Dorsett  owns  a  certain  described  tract  of  land  riparian 
to  Redwater  river,  all  of  which  is  cultivable  and  can  be  irrigated 
with  the  waters  of  that  stream,  upon  which  his  grantor  made 
settlement  October  15,  1876,  and  thereafter  received  a  patent 
from  the  United  vStates  government ;  that  defendant  Dorsett  owns 
another  described  tract  in  the  same  situation,  upon  which  his 
grantor  made  settlement  July  13,  1877,  and  thereafter  received  a 
patent  from  the  United  States  government;  that  defendant  Dorsett 
owns  still  another  described  tract  riparian  to  Redwater  river,  115 
acres  of  which  are  cultivable  and  can  be  irrigated  with  water  from 
that  stream,  upon  which  he  made  settlement  January  i,  1876, 
and  thereafter  received  a  patent  from  the  United  States  govern- 
ment; that  defendant  Reed  owns  a  certain  described  tract  of  land 
riparian  to  Redwater  river,  all  of  which  is  cultivable  and  can  be 
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irrigated  with  the  w^ater  from  that  stream,  upon  which  he  made 
settlement  March  ii,  1879,  ^"d  thereafter  received  a  patent  from 
the  United  States  government;  that  Redwater  river  flows  through 
each  of  the  above-mentioned  tracts  of  land;  that  all  these  lands 
are  in  a  semiarid  region;  that  it  is  necessary  to  irrigate  the  same 
in  order  to  grow  crops  thereon;  and  that  one  miner's  inch  of 
w^ater  is  necessary  for  the  proper  irrigation  of  each  acre  of  culti- 
vable land.  It  also  found  that,  subsequent  to  the  location  of  the 
plaintiff's  water  right,  the  defendants  constructed  two  ditches  on 
the  land  of  defendant  Reed,  by  which  they  have  been  diverting 
625  miner's  inches  of  water  and  using  the  same  for  irrigating 
their  lands,  but  that  all  the  cultivable  land  owned  by  them  has 
not  l>een  irrigated.  It  further  found :  **That  a  number  of  fanners 
along  Redwater  river,  who  subsequently  incorporated  under  the 
name  of  the  'Redwrater  &  Belle  Fourche  Milling  &  Irrigating 
Company,'  caused  a  preliminary  survey  of  a  ditch  to  be  made 
during  the  year  1878,  and  caused  certain  lumber  for  flumes  on  said 
ditch  to  be  hauled  during  the  last  day  of  December,  1878,  and  the 
fore  part  of  1879;  the  said  ditch  being  subsequently  known  as  the 
*Ncwland  Ditch.'  That  on  February  i,  1879,  one  of  said  farmers, 
to- wit,  James  Newland,  located  a  water  right  on  Redwater  river 
at  a  point  below  the  mounth  of  False  Bottom  creek,  designated 
by  said  'survey,  by  posting  a  notice  at  said  point,  claiming  4,000 
inches  of  the  waters  of  Redwater  for  mining,  miUing,  irrigating, 
and  domestic  purposes.  That  thereafter  a  copy  of  said  notice  was 
filed  in  the  office  of  the  register  of  deeds  in  and  for  Lawrence 
country.  That  the  said  locator  thereafter  proceeded  with  reason- 
able diligence  to  divert  the  water  from  said  stream  by  means  of 
ditches  and  flumes.  That  thereafter  and  during  the  years  1879 
and  1880  some  seven  or  eight  miles  of  ditch  was  completed  for 
the  purpose  of  irrigating  the  lands  of  the  said  Newland  and  other 
parties  under  said  ditch.  That  there  was  diverted  in  said  ditch 
and  actually  used  for  beneficial  purposes  within  a  reasonable  time 
from  the  date  of  location  thereof  2,200  miner's  inches  of  the 
waters  of  Redwater  river,  which  water  was  used  in  running  a 
flouring  mill  at  or  near  Minnesela,  and  in  irrigating  the  lands  of 
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farmers  situated  under  said  ditch."  That  the  water  right  so 
located  was  transferred  to  the  plaintiff  in  the  fall  of  1889.  That 
about  that  time  the  plaintiff  changed  its  point  of  diversion,  taking 
out  a  new  ditch  and  enlarging  the  old  one,  increasing  the  capacity 
of  the  latter  to  about  10,000  miner's  inches  and  extending  it  a 
distance  of  about  35  miles.  That  since  such  enlargement  the  plain- 
tiff has,  during  a  short  time  in  two  seasons,  required  and  used  all 
the  waters  of  Red  water  river  for  irrigating  purposes,  the  waters 
thereof  being  insufficient  to  fill  its  ditch ;  but  at  no  time  have  the 
waters  of  that  stream  carried  less  than  2,200  miner's  inches  at 
the  point  of  plaintiff's  diversion.  And  that  from  the  date  of  the 
location  of  the  plaintiff's  ditch  until  its  enlargement  more  than  one- 
half  of  the  waters  of  the  river,  exceeding  750  miner's  inches, 
flowed  past  its  headgate  at  all  times  during  each  season. 

Upon  the  pleadings  and  facts  as  found  by  the  trial  court  it 
was  adjudged:  "(i)  That  the  defendant  Henry  Keets  is  the 
owner  and  in  the  possession  of  the  following  described  lands, 
which  are  cultivable  and  340  acres  of  which  can  be  irrigated  with 
the  waters  of  Redwater  river,  and  all  of  which  are  riparian  to  the 
said  river,  to-wit.  *  *  *  (2)  That  the  defendant  David  M. 
Dorsett  is  the  owner,  in  the  possession,  and  entitled  to  the  posses- 
sion of  the  following  described  lands,  which  are  cultivable,  and 
395  acres  of  which  can  be  irrigated  by  the  waters  of  Redwater 
river,  and  all  of  which  are  riparian  thereto,  to-wit.  *  *  *  (3) 
It  is  further  adjudged  and  decreed  that  the  said  defendants,  Henry 
Keets  and  David  M.  Dorsett,  their  heirs  and  as-signs,  have  a  right 
prior  to  that  of  the  plaintiff,  its  successors  or  assigns,  to  use 
and  divert  from  Redwater  river  sufficient  water,  to-wit,  one  miner's 
inch  per  acre  for  the  proper  irrigation  of  all  the  cultivable  land 
upon  each  of  the  said  traces  hereinbefore  described,  and  also  for 
domestic  and  agricultural  purposes  connected  therewith,  whether 
such  diversion  be  made  on  the  premises  hereinbefore  described, 
or  at  any  point  on  said  river  above  the  same ;  and  the  right  of  the 
said  defendants,  Dorsett  and  Keets,  to  such  prior  use  and  diversion 
of  the  waters  of  Redwater  river  is  hereby  forever  quieted  in 
them,  their  heirs  and  assigns,  as  against  the  plaintiff,  its  succes- 
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sors  and  assigns ;  and  the  plaintiff,  its  successors  and  assigns,  their 
officers,  agents,  and  employes,  are  hereby  forever  enjoined  and 
restrained  from  in  any  manner  interfering  with  such  use  by  the 
defendants,  Dorsett  and  Keets,  their  heirs  and  assigns,  of  the 
waters  of  the  Redwater  river  for  the  proper  irrigation  of  all  the 
lands  hereinbefore  described  which  are  cultivable  and  for  domestic 
and  agricultural  purposes  connected  therewith.  (4)  It  is  further 
adjudged  and  decreed  that  the  defendant  Daniel  T.  Reed  is  the 
owner  and  in  the  possession  of  the  following  described  premises, 
all  of  which  are  cultivable,  and  all  of  which  can  be  irrigated  from 
the  waters  of  Redwater  river,  and  which  premises  are  riparian 
to  'said  river,  to-wit:  The  N.  W.  J4  of  the  S.  W.  J4,  and  the  E. 
;2  of  the  S.  W.  34,  and  the  S.  W.  34  of  ih?  S.  F. 
34  of  section  11,  township  7  N.,  range  i  E.,  B.  H.  M.  (5)  That 
the  said  Daniel  T.  Reed,  his  heirs  and  assigns,  have  the  right  to 
divert  and  use  upon  the  land  last  hereinbefore  described,  whether 
such  diversion  be  made  on  said  land,  or  at  any  point  on  said  river 
al>ove  the  same,  sufficient  water  from  Redwater  river  for  the 
proper  irrigation  thereof,  after  first  allowing  sufficient  water  to 
flow  past  said  land  to  enable  the  plaintiff,  its  successors  or 
assigns,  to  obtain  2,200  miner's  inches  of  water  through  the  head- 
gate  of  its  present  ditch,  or  canal,  situated  l)clow  said  lands  (a 
miner's  inch  of  water  consisting  of  an  amount  of  water  which  will 
flow  through  an  opening  one  inch  square  with  a  head  of  water  of 
six  inches  above  the  opening,  and  the  amount  of  water  necessar>- 
for  the  irrigation  of  said  premises  being  one  miner's  inch  to  each 
acre  thereof),  and  the  right  of  the  said  Daniel  T.  Reed  to  so 
divert  and  use  such  water,  after  allowing  said  amount  to  flow 
past  the  said  land,  is  hereby  quieted  and  confirmed  in  the  said 
Daniel  T.  Reed,  his  heirs  and  assigns;  and  the  plaintiff,  its  suc- 
cessors an.d  assigns,  their  officers,  agents,  and  employes,  are 
hereby  forever  enjoined  and  restrained  from  in  any  manner 
interfering  with  such  use  by  the  said  Daniel  T.  Reed,  his  heirs  and 
assigns,  of  the  waters  of  Redwater  river  for  the  proper  irrigation 
of  all  the  land  last  hereinbefore  described  which  is  cultivable, 
to-wit,  the  whole  thereof,  and  for  domestic  and  agricultural  pur- 
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poses  conncctcxl  therewith.  (6)  It  is  further  adjudged  and  decreed 
that  the  plainlifT  recover  no  damages  against  the  defendants,  or 
any  of  them,  by  reason  of  the  diversion  and  use  of  the  water  of 
Kedwaler  river  heretofore  made  by  the  defendants  herein." 

In  discussing  the  alleged  insufficiensy  of  the  evidence  to 
justify  the  decision  of  the  trial  court,  counsel  for  appellant  has 
exteutled  his  argument  far  beyond  the  legitimate  limits  of  the 
record  on  this  appeal.  The  abstract  embraces  only  one  assign- 
meiU  of  error  relating  to  that  subject.  It  begins  thus:  **The 
cowvt  erred  in  making  and  signing  the  decision  herein,  for  the 
said  division  is  contrary  to  the  evidence  and  the  law  in  this 
case ;  that  the  evidence  is  insufficient  to  sustain  the  findings  of  fact 
therein,  as  specifically  set  out  in  the  written  objections  thereto, 
served  and  filed  July  JC\  ukM-"  Following  this  statement  are  sev- 
eral siKviticaiions  of  the  particulars  wherein  the  evidence  is 
alleged  to  Iv  insutficieni.  The  latter  only  require  consideration. 
I'he  moiivMi  l\>r  a  new  trial  having  Ix^i^n  made  on  a  bill  oi  excei>- 
lions,  v>nl\  such  particulars  wherein  the  evidence  is  alleged  to  be 
insutVtcicnt,  as  are  specified  in  the  bill  and  embraced  by  the  assign- 
mcuts  of  error,  as  prinievl  in  the  abstract,  are  available  in  this 
CvHui.  riu^ntpsvMi  V.  Railway  Co.,  jc^  :?.  D.  — ,  128  X.  \\  .  S09: 
\\  halc\  V.  \idal,  ij8  X.  \V,  331,  Kliminating  unnecessa-A-  repe- 
li:K^:\s,  :hc  allejiat-.v^r.s  of  :nsiifr.c:e:ic\  are  \  i  1  There  was  n- 
OMvlcr.oe  :o  slunv  that  e::::or  detVr.vian-:  l:ad  any  wstei  right  :' 
ir.tvTOs:  in  ar./;  to  the  lar./.s  v^r  :o  the  waters  of  Ke.:\\a:er  river, 
sot  out  in  h:<  ar.swer  pr:.r  to  plaintins  arpropr:a::cn.  ■2-  That 
th.c:"C  :s  Uv^  c\ulv:toe  tv^  shvW  ar.y  bcixncial  use  of  the  water  by 
c:.hvT  vlotvr.vlar.t  p:..  r  :v^  the  th.ir.t.rfs  iv:  r.  triati.n,  -3.  There 
was  :t>^  cht  :r.  u^  the  water  ::.a:le  hy  either  iefenijin:  as  a  r-?.arian 
o\x  vr  ur..:l  :h.o  a':u::.h\;  ar.swer  in  this  Co^>e  wis  n>I,  s  The 
rh;:s  v^t  f.c  tvwrship  wherein  v:e:vn.:i.nt*s  l^nls  are  s::n2tei  were 
:\\:  r..tv.  ;:n:l  a::cr  vh.nt::Vs  a: :  r.  :r.i.:::r.-  5  Tltrre  w.a5  ~: 
c\  .hrK^f  >hv\\*r.5t  -^"y  Cvn\c>v.:ce  tr::r.  rh.^.:.is  Shrt  t:  iefin- 
^--it  lV>v::.  :^  There  wa<  n.^  e\:.;cnc>e^  th^t  'ir/.es  H.  r^slty 
e\cr  V  x\Vi\t  the  hi:*.:  n^w  cwrei  h\  /r-r-  -Art  Kett5.  7  There 
\ias  Hv^  c\  .'.v'nv^c  sh>  A.rc  h;w    n:nv"r.  l^ri  w.is  acr-iZ*    irr.c^el 
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by  either  defendant.  (8)  That  the  undisputed  evidence  showed 
that  6o  acres  of  defendant  Reed's  pre-emption  coul-d  not  be  irri- 
gated with  water  from  Redwater^  river.  If,  by  the  first  specifica- 
tion, it  was  intended  to  object  to  the  decision  on  the  ground  that 
the  evidence  failed  to  prove  that  either  defendant  owned  the  land 
described  in  his  separate  answer,  such  specification  was  insufficient, 
in  that  it  did  not  point  out  the  particular  finding  of  fact  as  to 
ownership  which  was  not  sustained  by  the  evidence.  It  is  apparent, 
however,  that  the  first,  second,  and  third  specifications  were  all 
designed  to  support  the  contention  that  neither  defendant  had  any 
"vested"  right  to  water,  which  was  prior  to  plaintiff's  appropria- 
tion, for  the  reason  that  neither  had  used  water  prior  to  such  ap- 
propriation. If  this  be  so,  the  contention .  is  untenable.  The 
riparian  proprietor's  right  does  not  depend  upon  use;  it  is  an 
incident  of  ownership  which  can  be  lost  only  by  adverse  pre- 
scriptive right,  grant,  or  actual  abandonment.  When  title  to  the 
lands  now  owned  by  the  defendants  was  acquired,  it  carried  with 
it  the  right  to  use  the  waters  of  Redwater  river  for  irrigation  and 
other  beneficial  purposes,  subject  to  the  equal  rights  of  other 
riparian  proprietors.  By  relation  this  incident  of  ownership  be- 
longed to  such  lands  from  the  date  of  the  settlement  upon  eacli 
tract,  which  culminated  in  the  title  subsequently  acquired  by  the 
present  owner.  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  supra ; 
Stenger  v.  Tharp,  supra.  Neither  a  riparian  proprietor  nor  an 
appropriator  can  claim  more  water  than  he  actually  uses,  and  he 
must  use  what  he  does  for  a  beneficial  purpose  without  unreason- 
ably interfering  with  the  rights  of  others.  But  this  does  not  mean 
that  a  riparian  proprietor  may  not  increase  the  quantity  used  by 
him  if  it  be  required  to  irrigate  his  land.  In  other  words,  plaintiff's 
appropriation,  assuming  it  to  have  been  lawfully  located,  was  sub- 
ject to  every  riparian  right  existing  at  the  time  of  its  location: 
whether  the  riparian  right  had  been  previously  exercised  or  not: 
So,  as  against  this  plaintiff,  each  of  the  defendants,  who  can  con- 
nect his  title  with  a  settlement  made  prior  to  plaintiff's  appropria- 
tion, has  the  right  to  use  all  the  water  required  for  his  domestic 
purposes  and   for  the  proper   irrigation  of   all  his   land  that   is 


Digitized  by 


Google 


488  SOUTH  DAKOTA  REPORTS.  [NoTember, 

cultivable  and  riparian  to  the  stream  in  controversy.  The  quantity 
of  water  required  will,  of  course,  vary  according  to  the  season. 
Some  crops  will  require  more  than  others.  Therefore  each  of 
these  defendants,  whose  right  is  prior  to  that  of  the  plaintiff,  is 
entitled,  as  against  the  plaintiff,  to  use  only  so  much  water,  each 
season,  as  is  required  to  properly  irrigate  such  crops  as  may  be 
growing  on  his  riparian  land.  The  quantity  required  cannot  be 
anticipated.  Hence  the  decree  in  this  case  should  not  adjudge 
that  either  defendant  is  entitled  to  use  any  specified  number  of 
inches,  but  that  he  is,  as  against  the  plaintiff,  entitled  to  use,  at 
all  reasonable  times,  such  quantity  as  shall  be  required  to  properly 
irrigate  the  crops  actually  growing  upon  his  riparian  land,  and 
such  quantity  as  shall  be  required  for  his  domestic  purposes. 

What  has  been  already  said  disposes  of  the  fourth  specifica- 
tion. The  alleged  defect  in  defendant  Dorsett's  title,  suggested  by 
the  fifth  specification,  has  been  heretofore  considered.  The  sixth 
specification  merely  points  out  the  mistake  in  Owsley*s  name, 
found  in  the  pleadings  and  inadvertently  carried  into  the  decree. 
As  has  been  shown,  this  variance  was  wholly  immaterial.  It 
could  not  have  prejudiced  any  substantial  right.  The  seventh  spec- 
ification, relating  to  the  area  of  land  actually  irrigated,  presents 
another  immaterial  matter.  Plaintiff's  claim  for  damages  having 
been  limited  by  stipulation  to  nominal  damages,  the  issue  to  be 
determined  is  the  quantity  of  water  to  which  each  of  the  defend- 
ants will  be  hereafter  entitled,  not  the  amount  which  either  has 
heretofore  taken  from  the  stream.  The  contention  based  on  the 
eighth  and  last  specification  must  be  sustained.  The  court  found 
and  adjudged  that  defendant  Reed  is  the  owner  of  a  certain  de- 
scribed tract  of  land,  all  of  which  can  be  irrigated  from  the  waters 
of  Redwater  river.  The  finding  is  not  sustained  by  the  evidence. 
It  should  have  read  that  all  the  tract  can  be  irrigated  except  60 
acres.  The  judgment  should  be  modified  to  correspond  with  the 
facts  as  established  by  the  evidence. 

The  contention  that  the  court  erred  "in  not  stating  the  find- 
ings of  fact  and  conclusions  of  law  separately  upon  the  issues 
raised  by  the  allegations  of  the  complaint,  the  separate  answers 
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of  the  respective  defendants,  and  the  separate  replies  thereto,  and 
in  failing  to  enter  separate  judgments  upon  such  issues,"  is  mani- 
festly without  merit.  It  involves  a  mere  matter  of  form  devoid 
of  any  semblance  of  substance.  If  the  decree  is  supported  by  the 
facts  as  found,  what  possible  difference  can  it  make  to  any  one 
wheflier  such  facts  are  stated  in  one  decision  or  in  three?  -  Or 
what  possible  difference  can  it  make  whether  the  rights  of  the 
several  parties,  as  determined  by  the  court,  are  defined  in  one  or 
three  separate  judgments,  provided  such  rig'hts  are  correctly  de- 
fined? Moreover,  the  procedure  pursued  was  correct  in  form. 
Notwithstanding  separate  answers  were  filed,  there  was  only  one 
action,  all  the  issues  of  which  were  tried  and  determined  at  the 
same  time.  An  action  so  tried  requires — admits  of — but  on^  de- 
cison  and  one  judgment. 

The  only  remaining  matter  meriting  attention  is  whether  the 
decree  or  .judgment  conforms  to  the  facts  and  the  rules  of  law 
applicable  thereto.  For  the  purposes  of  this  appeal,  the  facts 
must  be  deemed  to  be  as  found  by  the  trial  court,  except  as  to 
the  quantity  of  defendant  Reed's  land  which  can  be  irrigated.  So 
it  is  established  that  plaintiff's  appropriation  was  located  Febru- 
ary I,  1879.  Th^s  w^s  prior  to  the  enactment  of  the  1881  statute 
relating  to  water  rights.  But  no  question  as  to  the  validity  of 
plairftifFs  right,  on  that  ground,  arises  on  this  appeal,  for  the 
reason  that  the  court  below  assumed  that  an  appropriation,  located 
according  to  the  customs  of  the  country,  created  an  enforceable 
right  superior  to  riparian  rights  subsequently  acquired,  and  de- 
fendants acquiesced  in  such  conclusion  by  failing  to  appeal.  As 
the  view  of  the  learned  circuit  court  on  the  proposition  is  the  law 
of  this  case,  no  opinion  on  the  subject  will  be  expressed  in  this 
decision.  The  Reed  ditch,  through  which  the  defendants  were 
taking  water,  having  been  subsequently  located,  their  rights,  by 
reason  of  such  appropriation,  are  inferior  to  those  of  the  plain- 
tiff and  require  no  further  consideration.  As  riparian  proprietors, 
however,  they  have  the  right,  as  against  the  plaintiff,  to  use  suf- 
ficient water  for  domestic  purposes  and  for  the  irrigation  of  all 
the  cultivable  riparian  land  which  can  be  irrigated,  and  which  was 


Digitized  by 


Google 


490  SOUTH   DAKOTA   REPORTS.  [NoTember. 

settled  upon  by  their  grantors  prior  to  the  location  of  the  plaintiff's 
appropriation.  As  to  riparian  land  settle]  upon  subsequently  to 
^uch  Ux:2Liion,  the  owner  thereof  is  not  entitled  to  use  any  water 
for  irrigation  to  the  injur>-  of  the  plaintiff's  appropriation.  But, 
as  heretofore  suggested,  the  quantity  of  water  to  which  the  first- 
mentioned  riparian  proprietors  are  entitled  is  the  quantity  actually 
required  from  time  to  time  for  domestic  purix>ses  and  to  irrigate 
the  crops  actually  growing  upon  the  riparian  lands,  which  were 
settled  upon  before  the  plaintiff's  water  right  was  located.  In  so 
far  as  the  judgment  of  the  circuit  court  fails  to  conform  to  these 
conclusions,  it  should  be  modified. 

It  appears  from  the  decision  of  the  trial  court  tliat  the  S.  E.  5^4 
of  the  S.  K.  14  of  section  12,  the  E.  1/2  oi  the  X.  E.  ^4,  and  the 
N.  E.  34  of  the  S.  E.  j4  of  section  13,  township  7  X.,  range  i  E-, 
owned  by  defendant  Keets,  was  settled  upon  July  10,  1885.  As  to 
this  land  Keets'  rights  are  subsequent  and  subject  to  the  rights  of 
the  plaintiff.  As  heretofore  stated,  it  should  not  be  adjudged  that 
either  defendant'  is  entitled  to  any  specified  quantity  of  water. 
Therefore,  the  third  paragraph  of  the  decree,  as  printed  in  the 
abstract,  should  be  so  modified  as  to  read  as  follows :  *lt  is  further 
adjudged  and  decreed  that  the  said  defendants,  Henry  Keets  and 
David  M.  Dorse tt,  their  heirs  and  assigns,  have  a  right  prior  to 
that  of  the  plaintiff,  its  successors  or  assigns,  to  use  and  divert 
from  Redwater  river  sufficient  water  for  the  proper  irrigation  of 
all  the  cultivable  land  upon  each  of  the  said  tracts  hereinbefore 
described,  except  the  S.  E.  ^  of  the  S.  E.  y^  of  section  12,  the 
E.  ^  of  the  X.  E.  !4,  and  the  X.  E.  'A  of  the  S.  E.  34  of  section 
13,  tow^nship  7  X.,  range  i  E.,  and  also  for  domestic  and  agri- 
cultural purposes  connected  therewith,  whether  such  diversion  be 
made  on  the  premises  hereinbefore  described,  or  at  any  point  on 
said  river  above  the  same;  and  the  right  of  the  said  defendants, 
Dorsett  and  Keets,  to  such  prior  use  and  diversion  of  the  waters 
of  Redwater  river,  is  hereby  forever  quieted  in  them,  their  heirs 
and  assigns,  as  against  the  plaintiff,  its  successors  and  assigns ;  and 
the  plaintiff,  its  successors  and  assigns,  their  officers,  agents,  and 
employees,  are  hereby  forever  enjoined  and  restrained  from  in  any 
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manner  interfering  with  such  use  by  the  defendants  Dorsett  and 
Keets,  their  heirs  and  assigns,  of  the  waters  of  Redwater  river  for 
the  proper  irrigation  of  all  the  lands  hereinbefore  described  which 
are  cultivable  and  for  domestic  and  agricultural  purposes  con- 
nected therewith."  It  appearing  from  the  undisputed  evidence  that 
60  acres  of  defendant  Reed's  land  cannot  be  irrigated,  the  fourth 
paragraph  of  the  judgment  should  be  modified  by  inserting  the 
words  "except  60  acres"  after  the  word  "river"  in  the  fifth  line  of 
the  paragraph  as  printed  in  the  abstract.  The  fifth  paragraph 
should  be  so  modified  as  to  include  a  determination  of  defendant 
Keets'  rights  with  respect  to  the  land  owned  by  him,  which  was 
settled  upon  subsequently  to  the  location  of  plaintiff's  appropria- 
tion, consistent  with  the  conclusions  of  this  court,  and  the  facts. as 
found  by  the  trial  court,  regarding  the  quantity  of  water  to  which 
plaintiff  has  the  prior  right  by  reason  of  its  appropriation.  Find- 
ing no  other  errors  properly  reviewable  on  this  appeal,  the  judg- 
ment, modified  as  indicated,  should  be  affirmed,  and  the  cause  re- 
manded, with  direction  to  enter  a  judgment  conforming  to  this 
decision.  In  view  of  the  nature  of  the  modifications  and  the  quan- 
tity of  redundant  matter  in  appellant's  abstract,  neither  party 
should  be  allowed  costs  or  disbursements  in  this  court,  except 
clerk's  fees,  to  be  taxed  in  favor  of  appellant. 


HEDGER  V.  ABERDEEN,  B.  &  N.  W.  RY.  CO.  et  al. 

The  interest  in  lands  acquired  by  condemnation  proceedings  by 
a  railroad  under  the  laws  in  force  in  1887  was  a  fee  title. 

Where,  after  proceedings  by  a  railroad  to  condemn  land  in  1887, 
the  land  sought  to  be  taken  was  never  used,  so  that  taxes  were 
properly  levied  against  the  land,  and  one  claiming  title  and  ownership 
thereto  through  a  direct  chain  of  transfers,  on  record,  from  the 
owner,  who  was  a  defendant  in  the  eminent  domain  proceedings, 
together  with  his  grantor,  had  been  in  possession  of  such  land  for  20 
years  since  the  condemnation  proceedings,  and  the  one  claiming  title 
had  paid  all  taxes  thereon  for  the  last  17  years  of  such  period,  he 
became  vested  with  title  superior  to  any  right  of  the  railroad  com- 
pany. 

(Opinion  filed  November   26,  1910.) 

Appeal  from  District  Court,  Brown  County.  Hon.  J.  H. 
McCoy,  Judge. 
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Action  by  Samuel  C.  Hedger  against  the  Aberdeen,  Bismarck 
&  Xorthwestern  Railway  Company,  the  Minneapolis,  St.  Paul  & 
Sault  Ste;  Marie  Railway  Company,  and  others.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  defendant  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Company  ap- 
peals.   Affirmed. 

Taubman  &  Williamson,  for  appellant.  A.  \V  Campbell,  for 
respondent. 

'  WHITIXG,  P.  J.  This  action  was  brought  for  the  purpose 
of  quieting  title  to  certain  lots  situate  in  the  city  of  Aberdeen, 
S.  D.  Trial  was  had  before  the  court  without  a  jury,  and  the 
court  made  and  entered  findings  of  fact  and  conclusions  of  law 
therein  in  favor  of  the  plaintiff  and  judgment  entered  thereon.  A 
motion  for  new  trial  having  been  denied,  the  defendant  the  Minne- 
apolis, St.  Paul  &  Sault  Ste.  !Marie  Railway  Company  api>ealed  to 
this  court  from  the  judgment  and  from  the  order  denying  a  new 
trial.. 

Plaintiff  claims  fee  title  through  a  direct  chain  of  transfers 
from  one  Joseph  P.  Cadieux,  while  the  appellant,  in  its  answer, 
claimed  fee  title  to  said  premises  imder  and  by  virtue  of  certain 
condemnation  proceedings  had  in  the  district  court  of  Brown 
county,  in  the  then  territory-  of  Dakota,  in  the  year  1887,  in  which 
condemnation  proceedings  said  Joseph  P.  Cadieux  was  named  as 
the  defendant  owning  said  lots.  There  is  no  dispute  but  that  sub- 
ject to  such  condemnation  proceedings  the  title  to  the  premises  in 
question  has  passed  to  the  respondent,  but  it  was  the  contention  of 
the  resfXDndent  upon  the  trial,  and  is  now :  First,  that  said  con- 
demnation proceedings  were  irregular  and  void;  second,  that  if 
the  condemnation  proceedings  were  valid,  and  if  it  should  be  held 
that  by  such  proceedings  appellant  acquired  merely  an  easement 
in  said  premises,  to-wit,  a  right  of  way  over  same,  such  easement 
has  long  since  been  abandoned  and  forfeited;  third,  that,  if  said 
condemnation  proceedings  were  valid  and  appellant  acquired 
through  such  proceedings  a  fee  title  to  the  premises  in  question, 
then  respondent  and  his  grantors  have  acquired  title  to  said  prem- 
ises by  payment  of  taxes  more  than  10  years  while  holding  said 
lots  under  color  of  title  as  evidenced  by  deed  of  record. 
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The  trial  court  found  that  the  condemnation  proceedings  were 
irregular  and  invalid.  It  also  found  that  the  appellant  had  never 
in  any  manner  taken  possession  of  said  premises,  improved  the 
same;  or,  in  any  way,  attempted  to  use  such  premises  for  the  pur- 
poses for  which  condemnation  was  sought.  It  also  found  that 
said  premises  had  been  in  the  possession  and  under  the  control  of 
plaintiff  and  his  grantors  for  20  years ;  that  they  had  paid  all  taxes 
for  some.  17  years  next  prior  to  the  commencement  of  the  action; 
and  that  such  pajmients  were  made  in  good  faith  under  claim  of 
title  based  upon  good  and  sufficient  deeds  of  record.  In  its  answer 
the  appellant  claimed  title  in  fee  simple  to  said  premises.  In  its 
findings  and  conclusions  prepared  and  submitted  to  the  trial  court, 
it  sought  to  be  held  to  be  the  fee  owner  of  said  premises  under 
and  by  virtue  of  such  condemnation  proceedings;  but  upon  appeal 
it  appears  to  have  taken  the  position,  for  the  first  time,  that  it  did 
not  acquire  a  fee  title  to  said  premises  through  such  condemnation 
proceedings,  but  a  mere  easement.  An  examination  of  the  petition 
in  the  condemnation  proceedings  shows  that  the  premises  in  ques- 
tion were  not  sought  for,  for  a  mere  right  of  way  for  tracks,  but 
for  purposes  of  station  grounds. 

It  becomes  unnecessary  for  us  to  determine  the  validing  of 
the  condemnation  proceedings.  This  court  has  held  in  the  case  of 
Sherman  v.  Sherman,  23  S.  D.  486,  122  N.  W.  439,  that  con- 
demnation proceedings,  under  the  law  as  in  force  at  the  time  of 
the  condemnation  proceedings  pleaded  in  this  case,  passed  a  fee 
title  to  the  railroad  company.  It  is  therefore  unnecessary  for  us 
to  determine  whether  or  not,  under  the  facts  proven  in  this  case,  a 
mere  easement  would  have  l>een  lost  by  abandonment  and  for- 
feiture. While  the  decision  in  Sherman  v.  Shemian  was  made  in 
a  cause,  where,  perhaps,  a  determination  of  the  question  above 
mentioned  was  not  necessary,  yet  we  feel  confident  of  the  correct- 
ness of  the  views  of  this  court  expressed  therein,  and  do  not  desire 
to  depart  therefrom.  The  trial  court  held  that  none  of  the  real 
estate  herein  had  ever  in  any  way  been  used  or  occupied  in  the 
operation  and  maintenance  of  any  railroad.  That  being  true, 
then,  under  the  decision  of  this  court  in  St.  Paul,  M.  &  M.  R.  R. 
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V.  Howard,  23  S.  D.  34,  119  N.  W.  1032,  taxes  were  properly 
levied  against  these  lots  for  the  years  during  which  respondent  and 
his  grantors  paid  the  taxes  thereon;  and  the  findings  of  the  court 
to  the  effect  that  respondent  and  his  grantors  had  been  in  posses- 
sion and  control  of  said  lands  continuously  for  some  20  years 
prior  to  the  commencement  of  this  action,  and  during  the  last  17 
years  of  such  period  had  paid  all  the  taxes  thereon  in  good  faith 
under  claim  of  title  and  ownership  to  said  lots,  based  upon  good 
and  sufficient  deeds  of  record,  being  fully  sustained  by  the  evi- 
dence, then  under  the  statutes  of  this  state,  as  construed  by 
numerous  decisions  of  this  court,  plaintiff  became  vested  with  title 
to  said  premises  superior  to  any  rigfht  of  appellant  therein. 

The  judgment  of  the  trial  court  and  order  denying  a  new  trial 
are  affirmed. 

McCOY,  J.,  taking  no  part  in  this  decision. 


STATE  V.  BALLEW. 

Under  Session  Laws  of  1903,  c.  154,  §  3,  evidence  of  general 
reputation  held  to  show  that  the  house  was  a  bawdyhouse. 

In  a  prosecution  for  keeping  a  bawdyhouse  the  court  charged  the 
jury  if  the  defendant  was  the  keeper,  etc.,  "or  was  concerned  or 
aided  or  abetted  in  the  keeping  of  said  house,*'  etc.  Held,  that  the 
the  word  ''concerned"  was  used  in  connection  with  the  keeping  and 
was  not  erroneous. 

In  a  prosecution  for  keeping  a  bawdyhouse  the  court  closed  its 
charge  by  directing  the  jury  to  find  a  verdict  according  to  the  evi- 
dence. Held,  that  there  was  no  merit  to  defendant's  contention  that 
the  last  instructions  should  have  dealt  with  the  presumption  of  In- 
nocence, etc.,  when  a  full  charge  on  that  point  has  been  given. 

(Opinion  filed  November  26,  1910.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Alva  E. 
Taylor,  Judge. 

Frank  A.  Ballew  was  convicted  of  keeping  a  house  of  ill 
fame  and  appeals.    Affirmed. 

.v.  F.  Bromley  and  T.  H.  Null,  for  appellant.  S.  IV.  Clark, 
Atty.  Gen.,  Cloyd  D.  Sterling,  Asst.  Atty.  Gen.,  and  IV in.  Issen- 
hiith,  State's  Atty.,  for  the  State. 
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CORSON,  J.  Upon  an  indictment  duly  found  by  a  grand 
jury,  the  defendant  was  convicted  of  the  crime  of  keeping  a  house 
of  ill  fame  and  from  the  judgment  and  order  denying  a  new  trial, 
he  has  appealed  to  this  court.  At  the  close  of  the  evidence  on  the 
part  of  the  state,  counsel  for  the  defendant  moved  the  court  to 
advise  the  jury  to  return  a  verdict  of  not  guilty  upon  the  follow- 
ing grounds :  "First,  that  there  is  no  evidence  that  the  defendant 
now  on  trial  is  the  proprietor,  either  personally  or  jointly  wnth  the 
other  defendant,  of  the  house  alleged  to  be  a  house  of  prostitution. 
Second,  there  is  no  evidence  before  the  court  showing  that  any 
person  or  persons  resorted  to  this  house  within  the  three  years 
next  prior  to  the  finding  of  the  indictment  for  the  purpose  of 
prostitution  and  lewdness."  This  motion  wajs  overruled  by  the 
court,  and  to  this  ruling  the  defendant  excepted  and  now  assigns 
the  same  as  error. 

It  is  also  assigned  as  error  that  the  court  erred  in  certain  in- 
structions given  by  it  to  the  jury  and  in  denying  defendant's 
motion  for  a  new  trial.  Mae  Ballew  was  included  in  the  indict- 
ment, but  for  reasons  not  disclosed  by  the  record,  the  defendant 
had  a  separate  trial. 

The  indictment  w^as  evidently  drawn  under  the  provisions  of 
section  i,  c.  154  of  the  Session  Laws  of  1903,  which  reads  as  fol- 
lows:  "Every  person  who  keeps  a  house  of  ill  fame,  resorted  to 
for  the  purpose  of  prostitution  or  lewdness,  shall  be  punished  by 
imprisonment  in  the  state  prison  not  less  than  six  months  nor  more 
than  five  years." 

In  order  to  convict  the  defendant  it  was  neces-sary  to  prove 
that  the  house  kept  was  a  house  of  ill  fame,  that  the  defendant  was 
the  keeper  of  such  house,  either  individually,  or  in  connection  with 
Mae  Ballew,  and  that  the  house  was  resorted  to  for  the  purpose  of 
prostitution  or  lewdness.  It  was  clearly  (shown  by  the  evidence 
that  the  house  kept  by  the  defendant  and  Mae  Ballew  w^as  a  house 
of  ill  fame,  as  a  number  of  witnesses,  on  the  part  of  the  state, 
testified  that  the  house  had  the  general  reputation  of  being  a  house 
of  ill  fame. 

Section  3,  c.  154  of  the  Ses-sion  Laws  of  1903,  provides  as 
follows:     "The   state   upon   the  trial   of   any   person    indicted    or 
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against  whom  an  information  has  been  found  for  keeping  a  house 
of  ill  fame,  may  for  the  purpose  of  establishing  the  character  of 
tlie  house  kept  by  the  defendant,  introduce  evidence  of  the  general 
reputation  of  the  house  as  so  kept/'  The  Legislature,  by  the 
adoption  of  this  ^section,  followed  the  decision  of  the  late  territorial 
Supreme  Court  in  the  case  of  Territory  v.  Chartrand,  i  Dak.  379, 
46  N.  W.  583,  and  approved  in  the  case  of  Territory  v.  Stone,  2 
Dak.  155,  4  N.  W.  697. 

That  the  character  of  the  house  kept  might  be  proved  by 
reputation  seems  not  to  be  questioned  by  counsel  for  the  defend- 
ant in  this  case.  The  first  question,  therefore,  under  appellant's 
motion  to  direct  a  verdict,  is,  Was  there  sufficient  evidence  for 
the  jury  to  find  that  the  defendant  was  the  keeper  of  the  house  by 
himself  or  in  connection  with  Mae  Ballew? 

It  is  disclosed  by  the  evidence  that  the  defemlant  and  Mae 
Ballew  resided  in  a  house  about  one  and  a  half  miles  west  of  the 
city  of.Rcdfield;  that  the  defendant  caused  to  be  constructed  an 
addition  to  the  house  when  first  locating  there  ami  paid  for  the 
same ;  that  he  purchased  a  part  of  the  SLipplies  in  the  way  of  meat, 
groceries,  and  lager  Ix^er  for  the  house  and  paid  for  the  same. 

Several  witnesses  on  the  part  of  the  state  testified  that  they 
had  known  the  defendant  and  Mae  Ballew  for  three  or  four  years, 
and  that  they  resided  out  about  a  mile  and  a  half  from  Redfield. 
It  was  also  proven  that  the  girls  living  in  the  house  were  taken  to 
town  and  back  in  a  hack  belonging  to  a  livery  man  in  Redfield, 
and  that  defendant  paid  their  hack  fare ;  that  he  went  to  the  town 
of  Redfield  almost  daily  and  on  several  occasions  took  men  back 
with  him  to  his  home. 

There  was  a  large  mass  of  evidence  bearing  upon  this  ([ues- 
tion  on  the  part  of  the  state  which  was  uncontradicted,  but  we  do 
not  deem  it  necessary  to  reproduce  the  same  in  this  opinion,  as  we 
think  it  is  clear  that  the  evidence  would  have  fully  warranted  the 
jury  in  finding  that  he,  in  connection  with  the  other  defendant, 
was  the  keeper  of  the  house  and  took  part  in  its  management  and 
had  full  knowledge  of  all  the  transactions  had  therein;  and  hence 
the  court  would  not  have  been  justified  in  advising  the  jury  as  re- 
quested. 
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The  second  ground  of  the  motion,  viz.,  that  there  is  no  evi- 
dence before  the  court  showing  that  any  person  or  persons  resorted 
to  this  house  within  'the  three  years  next  prior  to  the  finding  of  the 
indictment  for  the  purpose  of  prostitution  and  lewdness,  is  clearly 
untenable.  There  was  evidence  tending  to  show  that  there  was 
from  two  to  four  girls  who  lived  in  the  house  and  that  their  con- 
duct was  such  as  is  usual  by  girls  living  in  a  house  of  ill  fame ; 
that  in  the  evening  they  were  frequently  seen  to  dance  with  men 
who  frequented  the  house ;  that  they  solicited  such  persons  to  pur- 
chase beer  and  that  they  supplied  them  with  beer,  and  that  the 
parties  so  supplied  paid  money  therefor;  that  men  were  taken  to 
the  house  from  the  city  of  Redfield  in  a  hack  in  the  early  part  of 
the  evening  and  left  there,  and  thai:  later  in  the  night  the  hackman 
returned  and  took  the  parties  so  taken  there  back  to  the  city ;  and 
that  intoxicated  men  resorted  to  the  place,  and  that  a  large  amount 
of  beer  was  purchased  and  drunk  by  the  girls  and  persons  who 
visited  there.  These  facts,  taken  in  connection  with  the  reputation 
of  the  house  that  it  was  a  house  of  ill  fame,  was,  in  our  opinion, 
sufficient  to  warrant  the  jury  in  finding  that  it  was  a  house  re- 
sorted to  for  the  purpose  of  prostitution  and  lewdness. 

In  this  class  of  cases  it  is  very  difficult,  if  not  impossible,  to 
procure  positive  evidence  that  persons  resorted  to  the  house  for 
purposes  of  prostitution,  as  the  parties  to  such  a  transaction  usually 
observe  great  secrecy  and  are  unwilling  to  disclose  their  connec- 
tion with  the  same.  The  state  therefore  is  necessarily  compelled 
to  rely  upon  circumstantial  evidence  to  prove  that  the  house  was 
resorted  to  .for  purposes  of  prostitution  or  lewdness,  but  when  it 
affirmatively  appears  that  men,  in  the  night  time,  resort  to  such  a 
house  generally  reputed  to  be  a  house  of  ill  fame,  where  girls  of 
doubtful  reputation  live,  a  jury  may  be  fairly  warranted  in  finding 
tliat  persons  so  resorting  to  such  house,  go  there  for  the  purpose 
of  prostitution  or  lewdness. 

In  this  case,  we  are  clearly  of  the  opinion  that  the  evidence 
would  Have  warranted  the  jury  in  finding  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  persons  did  reson  to  said  house  for 

\M.   26   s.   D.   32 


Digitized  by 


Google 


498  SOUTH  DAKOTA  REPORTS.  [November. 


the  purposes  of  prostitution  and  lewdness.  As  before  stated,  the 
conduct  of  the  inmates  of  the  house,  and  that  men  resorted  to  the 
same  in  the  night  time,  considered  in  connection  with  the  general 
reputation  of  the  house,  was  such  that  no  reasonable  juror  could 
have  doubted  the  purpose  of  the  parties  resorting  to  the  said  house. 
The  court  was  therefore  clearly  justified  in  denying  appellant's 
motion  to  direct  the  jury  to  find  a  verdict  of  acquittal. 

It  is  further  contended  by  the  appellant  that  the  court  erred 
in  its  charge  to  the  jury  wherein  the  court  charged  "that  if  the 
defendant  was  concerned  in  the  maintenance  of  this  house  or  con- 
cerned in  the  commission  of  the  offense  it  would  be  the  duty  of 
the  jury  to  return  a  verdict  of  guilty."  An  examination  of  the 
charge  of  the  court  fails  to  disclose  such  language  used  by  him, 
but  the  court  did  charge  the  jury,  "and  you  must  also  find,  beyond 
a  reasonable  doubt,  that  the  house  in  question  was  a  house  of  ill 
fame  at  the  time  in  question ;  that  it  was  resorted  to  for  purposes 
of  prostitution  or  lewdness,  that  the  defendant  was  the  keeper  or 
one  of  the  keepers  thereof,  or  was  concerned  or  aided  or  abetted 
in  the  keeping  of  the  said  house  of  ill  fame  for  the  purpose  of 
prostitution  or  lewdness."  It  will  be  observed  that  the  language  of 
the  court  is  "or  was  concerned  or  aided  or  abetted  in  the  keeping 
of  the  said  house,"  and  that  the  word  "concerned"  was  evidently 
used  in  connection  with  the  keeping  of  the  house,  'and  that  the 
court  committed  no  error  in  this  part  of  his  charge.  This  part  of 
the  charge  was  clearly  correct. 

It  is  further  contended  by  the  appellant  that  that  part  of  the 
charge  of  the  court  in  which  he  charged  the  jury,  "if  you  believe 
from  the  evidence  in  this  case,  or  from  the  lack  of  evidence  in  this 
case,  that  the  defendant  is  innocent,  it  is  equally  your  duty  to  say 
so  by  your  verdict."  It  is  contended  by  appellant  that  these  were 
practically  the  last  words  to  the  jury  and  constitute  reversible 
error,  as  it  leads  the  minds  of  the  jury  away  from  the  rules  con- 
cerning reasonable  doubt,  and  the  presumption  of  innocence,  but 
there,  is  no  merit  in  this  contention.  The  court  had  repeatedly- 
stated  to  the  jury  in  his  charge  which  is  very  full,  fair,  and  impar- 
tial, that  to  find  the  defendant  guilty  they  must  be  satisfied  of  his 
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guilt  beyond  a  reasonable  doubt,  and  'the  court  committed  no  error 
in  omitting  this  qualification  in  this  part  of  the  charge.  The  con- 
tention of  the  appellant  that  the  verdict  of  the  jury  was  not  sus- 
tained by  the  evidence  is,  in  our  opinion,  without  merit.  After  a 
careful  examination  of  the  evidence,  we  are  fully  satisfied  that  the 
jury  were  warranted  in  finding  the  defendant  guilty  of  the  oflFensc 
charged  in  the  indictment  and  that  the  court  was  clearly  right  in 
denying  the  motion  for  a  new  trial. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  and  order  denying  a  new  trial  are  affirmed. 

WHITING,  P.  J.,  and  McCOY,  J.,  took  no  part  in  this 
decision. 


RAMHARTER  v.  OLSON  et  al. 

A  complaint  in  an  action  for  Ubel  alleging  that  plaintiff  and  de- 
fendant were  the  only  hardware  dealers  in  the  town  and  that  plain- 
tin  had  been  there  for  several  years,  that  defendant  published  in  a 
newspaper,  then  circulated  in  and  around  the  town,  that  a  certain 
hardware  dealer,  but  not  himself,  in  the  town,  had  sold  a  defective 
stove,  representing  it  to  be  of  fine  quality  and  one  of  the  best  on  the 
market,  and  that  the  stoves  sold  by  defendant  were  of  no  account, 
that  the  purchaser  of  the  stove  gave  it  to  the  drayman  to  haul  away 
and  then  purchased  one  of  the  defendant's  stoves  which  were  worth  a 
dozen  of  plaintiff's,  and  further  alleging  that  while  It  might  be,  as 
had  been  said,  that  the  American  people  like  to  be  humbugged  and 
that  some  dealers  still  think  so,  yet  the  great  majority  prefer  a 
square  deal,  and  further  alleging  that  such  publication  was  maliciously 
made  to  bring  plaintiff's  business  and  character  into  disrepute,  and 
that  by  reason  of  such  publication  he  suffered  great  loss,  sufficiently 
showed  that  the  libel  was  directed  at  plaintiff. 

The  publication  was  also  a  distinct  charge  that  plaintiff  was 
guilty  of  unfair  and  dishonorable  business  practices,  and  charged  him 
with  deceiving  the  public  in  his  business  transactions;  the  word 
"humbug"  meaning  an  imposition  under  fair  pretenses;  something 
contrived  to  deceive,  to  impose  on,  to  cozen,  to  swindle. 

The  publication  by  a  hardware  dealer  in  the  town  paper  that 
his  rival  in  business  had  imposed  upon  a  purchaser  in  the  sale  of 
a  stove,  and  insinuating  that  he  was  a  humbug,  etc.,  could  not  be 
defended  on  the  ground  that  it  was  a  privileged  communication. 

(Opinion  filed   November   26,    1910.) 

Appeal  from  Circuit  Court,  Deuel  County.     Hon.  George  H. 

]\Iarquis,  Judge. 
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Acti:^  for  >!bel  by  .\nthony  F.  Ramharter  against  Knute  T. 
Olson  an-i  ariOther.  Ju'gnierrt  i:t  plainiitt  and  ceiendaTits  ap- 
peal.   Affirmei 

C  --1.  Mead,  i-jv  aj^llants.  Loucks  er  Mather,  for  re- 
spondent- 

CORS'jX,  J.  This  is  an  appeal  by  ihc  defen^^anrs  from  an 
order  overruling  their  demurrer  Vj  the  plain riflfs  complaint.  The 
zcivm  was  instituttrd  by  the  plaintiff  against  the  defe::dan:s  f^r  an 
alleged  libel. 

The  material  pans  of  the  cr/mplaint,  omitting  the  title,  are  as 
follows:  **(i)  That  the  said  defcn  iants,  Knute  T.  <_ison  and  Ole 
Olson  were  on  or  alxjut  the  22d  day  of  Oct«jl>er,  lyjS,  copartners 
doing  business  at  Clear  Lake,  Deuel  county,  S.  D.,  un^ler  the  firm 
name  and  style  of  K.  T.  Olson  &  Bro.,  and  were  operating  and 
engaged  in  the  operation  of  a  general  business,  including  the  buy- 
ing and  selling  of  stoves  and  ranges.  ( 2)  That  on  the  22d  day  of 
^  October,  1908,  and  for  13  years  prior  thereto,  and  from  said  time 
up  to  and  including  the  present  time,  this  plaintiff  was  engaged  in 
l/u-)ines>  as  a  merchant  in  the  town  of  Clear  Lake,  in  Deuel  county, 
S.  I),,  and  was  operating  and  engaged  in  the  o[)eration  of  a  gen- 
eral hardware  busine^s,  including  the  buying  and  selling  oi  stoves 
and  ranges.  C3;  *  ^^  *  That  the  said  defendants  and  their 
predecessors,  and  this  plaintiff  have  been  the  unly  dealers  in  hard- 
ware *  *  *  in  the  said  town  of  Clear  Lake,  for  the  past  14 
years.  ^  *  ''"  (4)  That  on  said  22d  day  of  Octoler,  1908,  the 
said  defendants,  maliciously  intending  to  injure  the  plaintiff  in  his 
rcj^titation  and  business,  comj^jsed  and  published,  at  Clear  Lake, 
S.  D.,  of  and  concerning  this  jjlaintitt,  in  a  certain  newspaper  then 
and  there  published  and  circulated  and  having  a  large  circulation 
in  and  around  Clear  Lake,  S.  D.,  the  foll«nving  false  and  defama- 
tory matter,  to-wit:  *IIow  about  this.  A  gentleman  wh(r.>e  reputa- 
tion for  veracity  is  unquestionable,  and  who  has  indisputable 
projfs  to  back  his  assertions,  has  furnished  us  with  tlie  following 
information  of  interest  to  the  public:  "Three  years  ago  T  pur- 
chased of  a  hardware  dealer  in  your  city  (not  your  prcdecessoi )  a 
stove  which  he  claimed  to  be  new  and  one  of  tlie  best  stoves  on 
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the  market;  he  told  me  that  the  Stewart  and  Majestic  stoves  sold 
by  his  competitor  were  of  no  account.  Now  after  only  three  years 
of  careful  usage  (and  I  have  an  oil  stove  for  summer  use)  the 
Sftove  is  wrecked  beyond  repair.  I  bought  a  Stewart  range  of 
K.  T.  Olson  &  Bro.,  giving  the  old  stove  to  a  drayman  for  haul- 
ing away.  My  new  Stewart  is  th^  best  stove  I  ever  saw  and 
easily  worth  a  dozen  of  the  kind  sold  me  by  another  dealer.  It 
may  be  as  Barnum  says,  that  'the  American  people  like  to  be 
humbugged/  and  that  some  dealers  still  think  so,  but  the  great 
majority  prefer  a  'square  deal.' ''  If  you  are  one  of  this  majority 
it  will  pay  you  to  look  over  our  line  and  get  something  that  will 
last  you  three  years  many  times  over.  K.  T.  Olson  &  Bro.' 
(5)  That  by  the  use  of  the  said  words,  and  the  publication  of  the 
said  article,  set  out  in  paragraph  4  hereof,  the  said  defendants  in- 
tended to  assert,  and  be  understood  as  asserting,  and  by  the 
readers  of  the  said  newspaper  in  fact  were  understood  as  assert- 
ing, that  this  plaintiff,  in  his  business  was  a  humbug,  engaged  in 
dishonest  practices  in  his  said  business,  and  was  not  giving  to  his 
patrons  a  square  deal ;  that  the  said  article,  as  thus  understood,  was 
false  and  scandalous,  and  defamatory.  (6)  That  by  means  of  the 
said  publication,  the  plaintiff  was  greatly  injured  in  his  reputation 
and  credit,  and  in  his  business  has  suffered  great  loss  of  custom, 
and  has  been  deprived  of  great  gains  and  profits  which  otherwise 
he  would  have  made,  and  has  otherwuse  sustained  loss  and  injury, 
all  to  his  damage  in  the  sum  of  $3,500.  Wherefore  the  said  plain- 
tiff demands  judgment  against  the  said  defendants  for  the  sum  of 
$3,500,  together  with  costs  of  this  action." 

To  this  complaint  the  defendant  interposed  a  demurrer  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  was  overruled  and  the  defendants 
duly  excepted. 

The  only  question  presented  on  this  appeal  is.  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action?  It  is 
contended  by  the  appellants  that  ( i )  "the  words  complained  of  are 
not  libelous  per  se  and  plaintiff  cannot  recover  under  a  general 
allegation  of  damages,  even  though  the  plaintiff  were  personally 
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and  specifically  referred  to  in  the  alleged  libelous  publication , 
(2)  the  plaintiff  is  not  identified  as  the  dealer  referred  to  in  tlie 
alleged  published  article,  neither  does  the  amended  complaint  show 
that  the  alleged  false  and  libelous  matter  applies  to  plaintiff,  hy 
innuendo  or  otherwise." 

It  is  urged  by  the  appellants  in  their  brief  that  the  article 
complained  of  does  not  refer  to  the  plaintiff  by  name  as  the 
"dealer"  referred  to  and  that  the  words  used  do  not  accuse  the 
plaintiff  or  the  "dealer"  of  any  criminal  or  dishonest  act,  or  that 
"he  was  engaged  in  dishonest  practices  in  his  said  business";  that 
the  whole  article,  measured  by  the  ordinary  standards  and  viewed 
in  the  ordinary  way,  is  not  a  defamatory  declaration  impugning 
the  honesty  of  the  unnamed  dealer  or  his  business  methods,  but  is 
a  disparaging  criticism  of  one  dealer  upon  the  goods  of  his  com- 
petitor ;  and  that  it  is  not  alleged  in  the  complaint  that  the  defend- 
ants knew  the  publication  to  be  false,  and  the  interest  of  the 
defendants  as  competing  dealers  refutes  the  presumption  of  malice 
and  makes  the  communication  in  a  sense  privileged. 

We  are  unable  to  agree  with  the  contention  of  appellants,  and 
after  a  careful  examination  of  the  alleged  libelous  article,  we  are 
of  the  opinion  that  the  court  was  right  in  overruling  the  demurrer. 
It  is  quite  clear  from  the  allegations  of  the  complaint  that  the 
residents  of  Clear  Lake,  in  reading  the  article,  would  understand 
that  the  same  referred  to  the  plaintiff  in  tliis  action.  It  will  be 
observed  that  it  is  alleged  in  the  complaint  that  the  plaintiff,  and 
the  defendants  were  the  only  persons  engaged  in  the  business  of 
buying  and  selling  of  stoves  and  ranges  in  the  town  of  Clear  Lake. 
Hence,  the  only  person  that  could  be  referred  to  under  the  term, 
"hardware  dealer  in  your  city,"  could  have  only  been  understood 
as  referring  to  the  plaintiff,  as  it  is  alleged  in  the  second  paragraph 
of  the  complaint  that  the  plaintiff  had  been  engaged  in  the  opera- 
tion of  a  general  hardware  business  in  Clear  Lake  for  13  years 
prior  to  the  time  of  the  publication  of  the  alleged  libel.  And"  it  is 
further  alleged  in  paragraph  4  of  the  complaint  that  "the  said  de- 
fendants, maliciously  intending  to  injure  the  plaintiff  in  his  reputa- 
tion and  business,  composed  and  published,  at  Clear  Lake,  South 
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Dakota,  of  and  concerning  this  plaintiff,  *  *  *  the  following 
false  and  defamatory  matter,"  clearly  implied  and  conveyed  to  the 
mind  of  the  ordinary  reader  of  the  article  that  the  plaintiff  was  a 
humbug  and  engaged  in  the  business  of  humbugging  the  public, 
and  that  he  was  guilty  of  unfair  and  dishonorable  deaHng  in  his 
business.  No  reasonable  person  would  come  to  any  other  conclu- 
sion upon  reading  the  article  than  that  it  was  the  intention  of  the 
defendants  to  charge  the  plaintiff  with  deceiving  the  public  in  his 
business  transactions  and  conducting  his  business  in  a  manner  in- 
consistent with  honorable  and  "square  dealing." 

*'Humbug"  is  defined  by  Webster  as  "an  imposition  under  fair 
pretenses;  something  contrived  in  order  to  deceive  and  mislead"; 
and  as  a  verb,  it  is  defined  as,  "to  deceive  or  impose  on ;  to  cajole; 
to  hoax."  MacDonald  v.  Sun  Printing  &  Pub.  Ass'n,  iii  App. 
Div.  465,  98  N.  Y.  Supp.  116;  Nolte  v.  Herter,  65  111.  App.  430. 
In  the  case  of  McDonald  v.  Sun  Printing  &  Pub.  Ass'n,  supra,  the 
court,  in  its  opinion,  says:  "The  word  'humbug'  has  become  ac- 
cepted as  good  English,  and  has  an  approved  and  well-understood 
meaning,  as  imposter;  deceiver;  cheat."  In  Nolte  v.  Herter, 
supra,  the  Illinois  Court  of  Appeals,  in  discussing  the  term  "hum- 
bug," says :  "  'Humbug'  is  an  impKJsition ;  imposture ;  deception ; 
and  as  a  verb  signifies  to  impose  upon ;  to  cozen ;  to  swindle — ^all 
implying  intention  to  misrepresent  by  the  assertion  of  what  is  not 
the  actual  condition,  or  the  suppression  or  concealment  of  what  is." 

The  use  of  the  language,  therefore,  before  quoted,  clearly 
indicates  that  the  defendants  intended  to  charge  the  dealer  referred 
to  as  being  guilty  of  deception  in  his  business  and  in  effect  charges 
the  plaintiff,  not  only  with  deception  in  the  conduct  of  his  busi- 
ness, but  that  he  was  guilty  of  unfair  dealing. 

Section  29  of  the  Civil  Code  reads  as  follows:  "Libel  is  a 
false  and  unprivileged  publication  by  writing,  printing,  picture, 
effigy  or  other  fixed  representation  to  the  eye  which  exposes  any 
person  to  hatred,  contempt,  ridicule  or  obloquy,  or  which  causes 
him  to  be  shunned  or  avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation."  The  construction  to  be  given  this  section 
wais  so  fully  considered  by  this  court  in  the  case  of  Barron  v. 
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Smith,  19  S.  D.  50,  loi  N.  W.  1105,  we  do  not  deem  it  necessary 
to  again  enter  ufKDn  a  discussion  as  to  the  intention  of  the  Legis- 
lature in  adopting  it. 

It  is  alleged  in  the  sixth  paragraph  of  the  complaint,  as  will 
be  noticed,  "that  by  means  of  the  said  publication,  the  plaintiff  was 
greatly  injured  in  his  reputation  and  credit,  and  in  his  business  has 
suffered  great  loss  of  custom,  and  has  been  deprived  of  great 
gains  and  profits  which  otherwise  he  would  have  made,  and  has 
otherwise  sustained  los«s  and  injury,"  and  these  allegations,  for  the 
purposes  of  the  demurrer,  being  assumed  to  be  true,  it  clearly  ap- 
pears that  the  plaintiff  was  not  only  injured  in  his  good  name  and 
fame,  but  that  the  alleged  libel  also  injured  him  in  his  occupation 
or  business. 

Giving  to  the  allegations  of  the  complaint,  therefore,  a  reason- 
able and  fair  consideration  and  the  language  of  the  alleged  libel 
such  a  construction  as  would  be  ordinarily  placed  upon  it  by  per- 
sons in  Clear  Lake  and  its  vicinity,  who  were  acquainted  with  the 
respective  parties,  it  makes  such  statements  as,  if  believed  by  the 
persons  reading  the  article,  would  naturally  tend  to  subject  the 
plaintiff  to  contempt,  ridicule,  or  obloquy,  and  cause  him  to  be 
shunned  or  avoided  socially  and  as  a  business  man. 

In  25  Cyc.  341,  the  learned  author  of  the  article  on  libel  and 
slander  states  the  law  applicable  to  this  class  of  cases  as  follows : 
''Language  which  imputes  to  one  fraud  or  want  of  integrity  in  his 
business  is  actionable  per  se;  or,  as  the  rule  has  been  otherwise 
well  expressed,  any  charge  of  dishones-ty  against  an  individual,  in 
connection  with  his  business,  whereby  his  character  in  such  busi- 
ness may  be  injuriously  affected,  is  actionable.  *  *  *  A  state- 
ment merely  in  disparagement  of  the  property  or  goods  of  a 
merchant  or  other  man  of  business  is  not  actionable  without  proof 
of  special  damages,  although  if  defendant  goes  beyond  this  and  in 
his  statement  touches  the  character  or  reputation  of  plaintiff  in  his 
business,  the  charge  is  actionable." 

In  18  Am.  &  Eng.  Ency.  of  Law,  923,  the  rule  is  thus  stated : 
"Written  words  to  come  within  the  category  here  under  considera- 
tion may  be  such  as  in  express  terms  charge  dishonesty,  or  may  be 
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any  words  which,  construed  according  to  their  natural  import, 
amount  to  a  charge  of  taking  an  unfair  advantage  in  a  pecuniary 
matter,  or  of  doing  sipecific  acts  which  denote  the  want  of  in- 
tegrity." The  authorities  upon  the  subject  of  what  constitutes  an 
actionable  libel,  are  very  numerous,  but  we  will  only  cite  the  fol- 
lowing as  bearing  directly  upon  this  question :  Smith  v.  Stewart, 
41  Minn.  7,  42  N.  W.  595;  Meas  v.  Johnson,  185  Pa.  12,  39  Atl. 
562;  Commonwealth  v.  Clap,  4  Maiss.  163,  3  Am.  Dec.  212;  Moore 
V.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  8  L.  R.  A.  214,  18  Am. 
St.  Rep.  810;  Triggs  v.  Sun  Printing  &  Pub.  Ass'n,  179  N.  Y. 
144,  71  N.  E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep.  841. 

The  contention  of  respondent  that  the  publication  of  the  article 
constituted  a  privileged  communication  is,  in  our  opinion,  without 
merit. 

We  are  clearly  of  the  opinion,  therefore,  that  the  court  com- 
mitted no  error  in  overruling  the  demurrer,  and  the  order  over- 
ruling the  same  is  affirmed. 


SHUTZ  V.  TIDRICK  et  al. 

A  quitclaim  deed  is  a  conveyance  within  recording  act  (Civ. 
Code,  §§  986,  987),  making  every  conveyalice  void  as  against  any 
subsequent  bond  purchaser  whose  conveyance  is  first  recorded,  and 
defining  a  "conveyance"  as  every  instrument  by  which  any  estate  in 
real  property  is  created  or  aliened,  and  a  quitclaim  deed  duly  recorded 
conveys  to  the  grantee  therein  a  good  title  as  against  a  prior  war- 
ranty deed  subsequently  recorded,  and  of  the  existence  of  which  the 
grantee  had  no  notice. 

A  sale  by  an  administrator  is  a  judicial  sale  and  has  a  like  efFect 
as  a  sheriff's  sale  under  an  execution. 

A  deed  of  lots  executed  in  1893  was  recorded  in  April,  1902. 
Within  two  or  three  years  after  the  execution  of  the  deed  trees  were 
set  out  on  the  lots  and  a  sidewalk  was  constructed,  and  a  barn  was 
built  on  one  of  the  lots,  but  it  was  soon  destroyed  by  fire.  The  house 
occupied  by  the  grantee,  who  left  the  state  in  1894  or  1895,  was  on 
another  lot.  The  grantee  after  leaving  the  state  was  never  in  pos- 
session of  the  lots  either  by  himself  or  tenants.  In  1896  the  grantor 
died  and  his  widow,  as  administratrix,  sold  the  land  by  quitclaim 
deed,  dated  January  9,  1902,  which  deed  was  recorded  January  16th 
following.     Held,  that  the  purchaser  from  the  administratrix  was  not 
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chargeable  with  notice  of  the  outstanding  title  or  with  facts  putting 
him  on  inquiry  as  to  its  existence,  and  his  title  was  superior. 

Opinion  filed   November   21,    1910.) 
Appeal  from  Circuit  Court,  Brule  County.     Hon.  Frank  B. 
Smith,  Judge. 

Action  by  William  F.  Shutz  against  C.  D.  Tidrick  and  others. 
From  a  judgment  for  plaintiff  and  from  an  order  denying  a  new 
trial,  defendants  appeal.     Reversed  and  judgment  ordered. 

Preston  &  Hannett,  for  appellants.  James  Brown,  for  re- 
spondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  in  favor  of  the  plaintiff,  and  from  the  order 
denying  a  new  trial. 

The  action  was  instituted  by  the  plaintiff  to  quiet  title  to  an 
undivided  half  interest  in  four  certain  lots  in  the  city  of  Chamber- 
lain, in  this  state,  under  the  provisions  of  chapter  8i,  Laws  of 
1905,  and  the  complaint  is  in  the  usual  form.  The  defendant, 
Tidrick,  in  his  answer,  alleges  that  he  was  the  owner  in  fee  simple 
of  the  undivided  one-half  of  the  lots ;  that  the  title  of  the  aforesaid 
property  was  vested  in  one  John  B.  Lawler,  w-ho  departed  this  life 
on  or  about  the  year^  1895.  He  then  proceeds  to  set  out  the  pro- 
ceedings in  the  county  court  under  and  by  virtue  of  w^hich  the 
property  was  sold  and  transferred  by  the  administratrix  and  vested 
in  him,  and  demands  judgment  that  the  complaint  of  the  plaintiff 
be  dismissed,  and  that  a  decree  be  entered  quieting  the  title  to 
said  premises  in  him.  The  plaintiff,  for  reply  to  the  counterclaim 
of  the  defendant,  Tidrick,  admits  that  the  deed  from  John  D. 
Lawler  and  wife  and  the  Dakota  Land  &  Town  Lot  Company  to 
Evelyn  Sterns,  for  the  premises  in  controversy  in  this  action,  was 
not  recorded  prior  to  April  21,  1902,  and  denies  each  and  every 
other  allegation  contained  in  said  counterclaim.  The  action  was 
tried  by  the  court  without  a  jury  and  its  findings  and  judgment 
were  in  favor  of  the  plaintiff. 

It  is  disclosed  by  the  record,  that  prior  to  July  24,  1893,  the 
ownership  and  title  to  said  lots  stood  in  the  name  of  John  D. 
Lawler  and  the  Dakota  Land  &  Town  Lot  Company ;  that  on  July 


Digitized  by 


Google 


1910.]  SHUTZ  V.  TIDRICK  et  al.  507 


24,  1893,  said  Lavvler  and  the  Dakota  Land  &  Town  Lot  Com- 
pany executed*  a  warranty  deed  to  Evelyn  Sterns;  that  the  deed 
from  Lawler  and  wife  to  Evelyn  Sterns  was  recorded  on  April  21, 
1902,  nearly  nine  years  after  its  execution,  and  that  Mr.  and  Mrs. 
Stems  have  resided  in  the  state  of  Iowa  since  1894  or  1895. 

It  is  further  disclosed  by  the  record  that  Lawler  died  prioi 
to  the  nth  day  of  March,  1896;  that  his  widow,  Mrs.  Lawler, 
made  application  for  and  was  duly  appointed  administratrix  of  the 
said  estate  on  March  21,  1896;  that  subsequently,  proceedings  were 
had  in  said  county  court  resulting  in  the  sale  of  the  said  real 
estate  of  John  D.  Lawler  of  the  undivided  half  of  said  lots  and 
that  the  administratrix  executed  a  deed  of  the  said  half  interest  in 
the  four  lots  to  Herbert  E.  Hitchcock,  bearing  date  of  January  9, 
1902,  which  deed  was  recorded  January  i6th.  This  deed,  after 
making  the  usual  recitals  as  to  the  proceedings  in  the  county  court 
resulting  in  the  order  of  sale,  is  as  follows :  '*Now  therefore,  the 
said  Ella  Sturgis  Lawler,  as  administratrix  of  the  estate  of  the 
said  John  Dinan  Lawler,  deceased,  as  aforesaid,  the  party  of  the 
first  part,  in  pursuance  to  the  order  last  aforesaid  of  the  said 
county  court,  for  and  in  consideration  of  the  said  sum  of  two  hun- 
dred sixty-eight  dollars  to  her  in  hand  paid  by  the  said  party  of 
the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold  and  conveyed  and  by  these  presents  does 
grant,  bargain,  sell  and  convey  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  all  the  right,  title,  interest  and 
estate  of  said  John  Dinan  Lawler,  deceased,  at  the  time  of  his 
death,  and  also  all  the  right,  title  and  interest  that  the  said  estate 
by  operation  of  law  or  otherwise  may  have  acquired  other  than,  or 
in  addition  to,  that  of  said  intestate,  at  the  time  of  his  death,  in 
and  to  all  that  certain  lot,  piece  or  parcel  of  land  situated,  lying 
and  being  in  said  county  of  Brule,  and  state  of  South  Dakota  and 
particularly  described  as  follows,  to-wit:  *  *  *  Undivided  one 
half,  lots  5,  6,  7  and  8  in  Block  28,  in  first  addition  to  city  of 
Chamberlain.     *     *     *'' 

On  January  17th,  H.  E.  Hitchcock  and  wife  conveyed  the 
said  property  to  Louise  L.  Hitchcock,  which  deed  was  recorded  on 
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Jar.':ar;.  i8.  iy>2.  *  .'U  /\;.r;;  21.  i</:i2,  >a! :  Louise  L.  Hitchcock 
and  her  husSano,  A.  E.  Hitchcock,  onveyed  the  prcccrty  lo  the 
dti^rrA^n',.  Tririrk,  v.hich  deed  was  nle<i  f*>r  record  in  the  otHce 
of  the  register  of  dee^:s  oti  the  23d  day  of  June,  i«;o2. 

iVi/^/r  to  t':e  cxr-mer. cement  of  the  action  the  sail  Stems  c^n- 
ve/ed  her  interest  in  said  property  to  the  plaintift  and  res;>:>ndent 
in  tf.is  acti';n.  It  will  l>e  observed,  therefore,  that  the  plaintiff 
claims  tit'e  throu;^h  the  deed  executed  by  Lawler  and  wife  on  July 
24,  if^3,  to  Mrs.  Stems,  but  which  was  n^jt  recorded  until  April 
21,  i*/j2,  and  that  the  defendant,  Tidrick.  claims  title  under  the 
administratrix  sale  male  January,  1902,  and  the  deei  recorded  the 
same  month,  some  three  m  :»nths  prior  to  the  reconling  of  the  deed 
from  Lawler  and  wife  to  the  said  Stems.  It  will  also  be  ol^served 
that  Hit'hc'/:k,  unler  whom  Tidrick  claims  the  pr«*perty.  obtained 
his  title  f.vo  months  and  a  half  Ixrfore  he  had  any  knowledcre  of 
the  existence  of  the  deed  to  Evelyn  Sterns,  so  far  as  is  disclosed 
by  tlse  record. 

It  is  assigned  as  error  that  the  following  fourth  finding  of 
fact  is  not  supported  by  the  evidence:  *That  the  said  Evely-n 
Sterns,  immediately  after  obtaining  her  deed  to  said  land  in  1893, 
cultivatM  a  portion  of  the  same  for  a  garden  for  ab  .ut  three  years, 
planted  trees  around  the  border  of  the  lots,  and  constrticted  side- 
walks along  the  north  and  west  side  thereof."  It  is  also  assigned 
as  error  that  the  court  erred  in  its  conclusions  of  law,  that  the 
plaintiff  is  entitled  to  a  judgment  quieting  his  title  to  tlie  premises 
against  the  claim  of  the  defendant. 

It  is  contended  by  the  appellant  that  the  court  erred  in  its 
C'rnclusir;ns  of  law  in  favor  of  the  plaintiff  for  the  reason  that  it 
conclusively  appears  from  the  evidence  that  the  administratrix's 
deerl  to  Hitchcock  was  executed  and  recorded  over  two  months 
prior  to  the  recording  of  the  deed  from  Lawler  and  wife  to  Mrs. 
Sterns,  under  which  the  plaintiff  claims,  and  that  the  defendant 
thereby  acquired  a  prior  and  superior  title  to  that  claimed  by  the 
plaintiff  under  the  provisions  of  our  recording  act  (Civ.  Code, 
§§  986-987)  which  read  as  follows:  ''Section  986.  Every  convey- 
ance of  real  property,  other  than  a  lease  for  a  term  not  exceeding 
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one  year,  is  void  as  against  any  subsequent  purchaser  or  incum- 
brancer, including  an  as>signee  of  a  mortgage,  lease,  or  other  con- 
ditional estate,  of  the  same  property,  or  any  part  thereof,  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyance  is  first 
duly  recorded.  Section  987.  The  tenn  'conveyance,'  as  used  in 
the  last  section,  embraces  every  instrument  in  writing  by  which 
any  estate  or  interest  in  real  property  is  created,  aliened,  mort- 
gaged or  incumbered,  or  by  which  the  title  to  any  real  property 
may  be  affected,  except  wills,  executory  contracts  for  the  sale  or 
purchase  of  real  property,  and  powers  of  attorney." 

We  are  inclined  to  take  the  view  that  the  defendant  is  right 
in  his  contention  and  that,  assuming  that  the  administratrix's  deed 
to  Hitchcock  was  a  quitclaim  deed,  still  Hitchcock  was  protected 
under  the  provisions  of  section  987  above  quoted,  as  a  quitclaim 
deed  is  clearly  within  the  purview  of  that  section. 

These  two  sections  were  evidently  adopted  by  the  Legislature 
of  the  late  territory  in  1866,  from  the  proposed  Civil  Code  of  the 
state  of  New  York,  as  they  are  verbatim  copies,  both  as  to  num- 
bers and  contents,  of  the  two  sections  in  the  proposed  New  York 
Code  and  have  since  remained  in  force  in  the  territory  ajid  'state, 
without  change,  with  the  exception  that  the  word  "three"  !ri  the 
first  section  has  been  stricken  out  and  the  word  "one"  inserted. 

In  a  note  to  the  sections  in  the  proposed  Code  for  the  state 
of  New  York,  the  commissioners  only  cited  i  Rev.  St.  p^  756,  §  i, 
and  I  Rev.  St.  p.  762,  §§  36-38,  clearly  indicating  that  the  two 
sections  were  taken  from  the  statutes  of  New  York  as  they  then 
existed. 

The  Court  of  Appeals  of  New  York  has  uniformly  held  that 
a  quitclaim  deed  of  property  recorded  conveys  to  the  grantee  a 
good  title  as  against  a  prior  deed  of  bargain  and  sale  or  warranty 
deed  subsequently  recorded,  and  the  existence  of  which  the  grantee 
had  no  actual  notice.  Wood  v.  Chapin,  13  N.  Y.  509,  67  Am.  Dec. 
62;  Hetzel  V.  Barber,  69  N.  Y.  i. 

In  Wood  V.  Chapin,  supra,  it  was  held,  as  appears  by  the 
headnote,  that  "a  bona  fide  purchaser  of  land  for  a  valuable  con- 
sideration, whose  deed  is  first  recorded,  is  protected  against  a  prior 
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unrecorded  conveyance,  although  his  grantor  purchased  with  notice 
thereof.  And  a  purchaser  from  one  who  is  protected  by  the  re- 
cording act  again&t  a  prior  unrecorded  conveyance  is  himself 
entitled  to  such  protection,  notwithstanding  he  purchased  with 
notice  of  the  prior  conveyance,  or  without  parting  with  a  valuable 
consideration."  And  that  **a  creditor  who  purchases  land  at  a  sale, 
by  virtue  of  legal  proceedings  instituted  to  collect  his  debt,  is  a 
purchaser  for  a  valuable  consideration,  within  the  recording  act, 
although  the  entire  purchase  price,  except  so  much  as  i's  required 
to  satisfy  the  expenses  of  the  proceedings,  is  applied  in  i>ayment 
of  the  debt."  In  the  statement  of  the  case,  it  is  stated  that  ** Wil- 
liam Helm  was  the  source  of  title  under  whom  both  parties  claimed 
the  premises;  and  he,  on  the  nth  August,  1826,  conveyed  the 
same,  being  a  tract  of  470  acres,  to  George  \V.  Fitzhugh,  by  a 
quitclaim  deed,  expressed  to  be  in  consideration  of  $1 ;  and  the 
deed,  having  been  acknowledged,  was  recorded  in  Steuben  county, 
on  the  3d  of  November,  1827.  Fitzhugh  and  his  wife,  on  the 
15th  of  September,  1835,  conveyed  the  premises  to  Priestly  Thorn- 
ton, by  a  deed  expressed  to  be  given  in  consideration  of  $2,000,  the 
payment  of  which  was  acknowledged  in  the  deed.  "^  "^  *  Thorn- 
ton ^nveyed  the  land  to  Benjamin  II.  Smith.  *  *  *  The 
plaintiff  claimed  to  have  acquired  Smith's  title  by  virtue  of  pro- 
ceedings under  the  Revised  Statutes  respecting  absent  and  ab- 
sconding debtors.  *  *  * "  It  may  be  well  to  add  that  this 
decision  was  made  in  1858  prior  to  the  enactment  of  our  Civil 
Code.  The  defendant  claimed  title  under  a  prior  deed  executed 
by  Helm  to  Leland  and  Skinner,  but  which  deed  was  not  recorded 
until  after  the  plaintiff's  deed  had  been  recorded.  The  opinions  in 
the  case  were  written  by  Denio,  C.  J.,  and  by  Comstock,  J.,  and 
Hubbard,  J.,  concurring,  and  the  court,  after  an  exhaustive  review 
of  the  authorities,  concluded  that  the  plaintiff,  by  virtue  of  his 
title  under  the  quitclaim  deed  from  Helm  to  Fitzhugh,  acquired 
the  better  title  under  the  recording  act. 

In  Hetzel  v.  Barber,  supra,  it  was  held  by  the  Court  of  Ap- 
peals, that  *'a  sheriff's  deed,  given  in  pursuance  of  a  sale  upon 
execution,  and  duly  recorded,  is  protected  by  and  has  the  benefit 
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of  the  recording  act/*  and  the  court  in  its  opinion,  says:  "It  is 
true  that  the  plaintiff's  deed  gave  him  a  title  good  and  complete 
against  the  whole  world,  except  a  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration  whose  deed  was  first  re- 
corded. I  Rev.  St.  p.  739,  §  144;  page  756,  §1.  As  to  such  a 
purchaser  plaintiff's  deed  is  void,  and  the  title  is  in  law  treated  as 
remaining  in  the  grantor  until  after  the  second  deed  was  given. 
1  he  second  deed  is  just  as  effectual  for  every  purpose  as  if  the 
first  deed  had  not  been  given.  A  sheriff's  deed  given  in  pursu- 
ance of  a  judgment  and  sale  uix)n  execution  is  treated  as  if  given 
by  the  judgment  debtor  himself.  It  conveys  precisely  what  he  could 
have  conveyed  v/hen  the  judgment  was  docketed.  The  sheriff  by 
authority  of  law  takes  his  property  and  conveys  it  to  satisfy  his 
debt,  and  the  transfer  of  title  is  the  same  as  if  the  sheriff  had  in 
fact  acted  as  the  authorized  attorney  of  the  debtor.  The  grantee 
in  such  cases  holds,  not  under  the  sheriff,  but  under  the  debtor, 
and  the  deed  when  recorded  is  protected  by,  and  has  the  benefit  of, 
the  recording  act."  A  sale  by  an  administratrix  constitutes  a 
judicial  sale  and  has  a  like  effect  as  a  sheriff's  sale  under  ex- 
ecution. 

The  two  sections  as  proposed  by  the  commissioners  in  the 
Civil  Code  for  the  state  of  New  York,  were  substantially  adopted 
by  California,  and  in  Graff  et  al.  v.  Middleton  et  al.,  43  Cal.  341, 
these  sections,  as  found  in  the  Code  of  California,  which  are  sub- 
stantially the  same  as  sections  986-987  of  our  Code,  were  con- 
strued by  the  learned  Supreme  Court  of  that  state,  and  it  was 
there  held  that  "a  quitclaim  deed,  received  in  good  faith,  and  for 
a  valuable  consideration,  and  which  is  recorded  before  a  prior 
deed  of  bargain  and  sale,  will  prevail  over  such  prior  deed."  After 
quoting  the  two  sections  the  court  in  its  opinion  says :  "There  can 
be  no  doubt  upon  the  question  presented,  if  real  estate,  or  an 
interest  in  real  estate,  can  be  aliened  or  assigned  by  a  quitclaim 
deed.  To  alien  or  alienate  means  simply  to  convey  or  transfer  title 
to  another.  In  this  state,  from  the  earliest  times,  quitclaim  deeds 
have  been  in  every-day  use  for  the  purpose  of  transferring  title 
to  land,  and  have  been  considered  as  effectual  for  that  purpose  as 


Digitized  by 


Google 


512  SOUTH  DAKOTA  REPORTS.  [November, 

deeds  of  bargain  and  sale.  *  *  *  We  consider,  therefore,  that 
a  quitclaim  deed  received  in  good  faith  and  for  a  valuable  con- 
sideration, which  is  first  recorded,  will  prevail  over  a  deed  of  older 
execution  which  is  subsequently  recorded."  This  decision  was 
made  in  April,  1872.  This  question  again  came  before  the  court  in 
Frey  v.  Clifford,  44  Cal.  335,  and  the  views  expressed  in  the 
decision  of  Graff  v.  Middleton,  supra,  were  again  affirmed,  that 
court  holding,  as  appears  by  the  headnote,  that,  "a  quitclaim  deed 
of  *all  my  right,  title,  and  interest  in  Sacramento  city.  Upper  Cali- 
fornia, consisting  of  town  lots  and  buildings  thereupon,'  passes 
the  grantor's  interest  in  his  lots  in  Sacramento,"  and  "such  deed, 
if  made  in  good  faith  and  for  a  valuable  consideration,  and  with- 
out notice,  will  prevail  over  an  older  deed  which  is  subsequently 
recorded."  The  two  sections  quoted  in  Graff  v.  Middleton,  were 
embodied,  with  no  material  change,  in  the  Code  of  California 
in  1872. 

In  a  note  to  the  case  of  Johnson  v.  Tool,  25  Am.  Dec.  164, 
the  learned  annotator  says:  "In  Graft*  v.  Middleton,  43  Cal.  341, 
the  question  as  to  whether  a  quitclaim  deed  of  one*s  interest  in  a 
tract  of  land,  received  by  the  grantee  in  good  faith  and  for  a  valu- 
able consideration,  and  which  i's  first  recorded,  will  prevail  over  a 
prior  deed  of  bargain  and  sale  subsequently  recorded,  was  pre- 
sented for  determination  to  the  Supreme  Court  of  California.  In 
the  consideration  of  that  question  it  became  necessary  to  consider 
the  meaning  and  effect  of  sections  26  and  36  of  an  act  of  the 
IvCgislature  of  that  state,  entitled,  *An  act  concerning  convey- 
ances,' *  *  *  gj^^  |.j^g  conclusion  arrived  at  was  based  partly 
upon  the  determination  that  the  term  'conveyance,"  as  used  in  sec- 
tion 36,  included  quitclaim  deeds.  *  *  *  In  Frey  v.  Clifford, 
44  Cal..  335,  the  rule  established  in  Graff  v.  Middleton  was  fol- 
lowed with  approval,  and  it  is  now  recognized  as  the  settled  law  of 
this  state."  As  this  note  was  prepared  in  1886,  and  the  two  cases 
cited  were  recognized  in  the  case  of  Allison  v.  Thomas  et  al.,  ^2, 
Cal.  562,  14  Pac.  309,  I  Am.  St.  Rep.  89,  in  1887,  as  still  in  force 
in  that  state  and  no  decisions  having  been  called  to  our  attention 
overruling  these  cases,  we  may  conclude  that  the  law,  as  cstab- 
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lished  by  these  decisions,  still  remains  the  law  of  California.  The 
court  in  the  latter  case,  after  stating  the  rule  as  held  in  many  of 
the  S'tates,  says:  "To  this  rule  this  court  has  made  an  exception 
founded  upon  the  recording  act" — ^citing  the  cases  of  Graff  v. 
Middleton,  supra,  and  Frey  v.  Clifford,  supra. 

In  Cutler  v.  James  et  al.,  64  Wis.  173,  24  X.  W.  874,  54  Am. 
Rep.  603,  the  learned  Supreme  Court,  held,  as  appears  by  the 
headnote:  "A  quitclaim  deed  is  a  'conveyance'  within  the  mean- 
ing of  section  2241,  Rev.  St.,  and  when  recorded  the  grantee  there- 
in, if  'a  purchaser  in  good  faith  and  for  a  valuable  consideration/ 
will  be  protected  das  such  against  a  prior  unrecorded  warranty 
deed.*'  The  court  in  its  opinion,  says:  'The  question  is  not 
w'hether  Samuel  D.  James,  by  virtue  of  his  deed  so  reformed  and 
the  possession  under  it,  got  a  better  title  to  the  land  than  the 
plaintiff  had  by  virtue  of  his  prior  unrecorded  deed,  but  whether 
his  deed,  so  reformed,  was  'sucli  as  to  entitle  him  to  the  protection 
given  by  section  2241,  Rev.  Si.  That  section  provides,  in  effect, 
that  'every  conveyance  of  real  estate  within  this  state  *  *  * 
which  shall  not  be  recorded  as  provided  by  law  shall  be  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  of  the  same  real  estate,  or  any  portion  thereof, 
whose  conveyance  shall  first  be  recorded.'  Was  the  deed  to 
Samuel  D.  James  so  reformed  a  'conveyance'  within  the  meaning 
of  this  section?  The  statute  declares,  in  effect,  that  *thc  term 
"conveyance,"  as  used  in  that  section,  shall  be  construed  to  em- 
brace every  instrument  in  writing  by  which  any  estate,  or  interest 
in  real  estate,  is  created,  aliened,  mortgaged,  or  assigned,  or  by 
which  the  title  to  any  real  estate  may  be  affected  in  law  or  equity, 
except  wills,  leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  or  purchase  of  land.'  Section 
2242,  Rev.  St.  The  deed,  so  reformed,  being  an  instrument  in 
wTiting,'  and  not  within  any  of  the  exceptions  named,  must,  by 
the  very  words  of  the  section,  be  embraced  in  the  tenn  'convey- 
ance,' as  used  in  section  2241.  This  view^  is  in  harmony  with 
previous  utterances  of  this  court,  and  decisions  of  other  courts 
under  similar  statutes.  Wynn  v.  Carter,  20  Wis.  107;  Hoyt  v. 
Vol.  26  a.  1).  :?:i 
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Jones,  31  Wis.  396  et  seq. ;  Ehle  v.  Brown,  31  Wis.  405 ;  Helms  v. 
Chadbourne,  45  Wis.  71-74;  Girardin  v.  Lampe,  58  Wis.  267,  16 
N.  W.  614;  Wood  V.  Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62; 
Hetzel  V.  Barber,  69  N.  Y.  i ;  Westbrook  v.  Gleason,  79  N.  Y.  30, 
31;  Brown  v.  Banner  Coal  Co.,  97  111.  214,  37  Am.  Rep.  105; 
Shotwell  V.  Harrison,  22  Mich,  410;  Fox  v.  Hall,  74  Mo,  315, 
41  Am.  Rep.  316;  Bradbury  v.  Davis,  5  Colo.  265;  Frey  v.  Clif- 
ford, 44  Cal.  335;  Graff  v.  Middleton,  43  Cal.  341." 

In  Brown  et  al.  v.  Banner  Coal  &  Coal  Oil  Company,  97  111. 
214,  it  was  held,  as  appears  by  the  headnote :  "A  quitclaim  deed  of 
all  the  grantor's  right,  title,  claim,  etc.,  in  and  to  land  which  is 
vacant  and  unoccupied,  when  recorded,  will  take  precedence  over 
a  prior  unrecorded  warranty  deed  made  by  the  game  grantor,  and 
pass  the  title,  where  the  subsequent  purchaser  has  no  notice  of  the 
prior  conveyance." 

In  Fox  V.  Hall,  74  Mo.  315,  41  Am.  Rep.  316,  the  learned 
Supreme  Court  of  Missouri  held,  as  appears  by  the  headnote,  that 
"as  against  an  unrecorded  deed,  a  subsequent  quitclaim  deed 
from  the  same  grantor  will  pass  the  title,  provided  the  grantee 
takes  for  value  and  without  notice  of  the  former  deed." 

It  is  quite  clear  from  the  authorities  that  the  title  acquired  by 
the  defendant  under  the  sale  and  deed  executed  by  the  administra- 
trix to  Hitchcock  constituted  the  better  title  under  the  recording 
acts,  unless  he  took  with  notice  of  the  prior  deed  from  Lawler 
and  wife  to  Mrs.  Stems,  or  such  a  state  of  facts  then  existed  as 
put  him  upon  an  inquiry  as  to  the  true  state  of  the  title. 

Assuming  that  the  facts  found  by  the  court  in  its  fourth  find- 
ing are  sustained  by  the  evidence,  the  finding  itself  is  not  sufficient 
to  constitute  notice  to  either  Hitchcock  or  the  defendant  of  the 
existence  of  the  conveyance  of  Lawler  and  wife  to  Mrs.  Stems, 
or  of  sufficient  facts  to  charge  defendant  with  a  constructive  notice 
of  the  rights  or  the  claim  of  Mrs.  Stems  or  her  grantee  under  the 
deed  from  Lawler  and  wife  to  her. 

It  is  disclosed  by  the  evidence  that  the  deed  from  Lawler  and 
wife  to  Mrs.  Stems,  bears  date  of  July,  1893,  and  that  the  court 
finds  that  within  two  or  three  years  thereafter  trees  were  set  out 
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and  a  sidewalk  constructed,  a  partial  fence  erected,  and  a  barn 
built  upon  one  of  the  lots,  but  which  soon  after  its  erection  was 
destroyed  by  fire.  It  is  further  shown  by  the  evidence,  however, 
that  the  house,  claimed  to  have  been  occupied  by  her  before  she 
and  her  husband  removed  to  Iowa,  was  situated  upon  a  lot  other 
than  those  in  controversy  in  this  action. 

In  the  case  of  Betts  v.  Letcher  et  al.,  i  S.  D.  182,  46  N.  W. 
193  (195),  this  court  said:  "While  the  authorities  are  agreed  that 
the  possession  must  be  actual,  open,  and  notorious,  in  order  to 
constitute  a  notice,  yet  they  are  by  no  means  agreed  as  to  what 
facts,  or  character  of  facts,  will  be  sufficient  to  constitute  the 
requisite  notoriety." 

Clearly  in  the  case  at  bar,  there  was  no  such  actual,  open,  and 
notorious  possession  as  constituted  a  notice  to  Hitchcock  that 
there  was  any  outstanding  title  inconsistent  with  the  record  title 
in  Lawler  at  the  time  he  made  his  purchase,  and  no  circumstances 
existed  putting  him  upon  inquiry  as  to  the  existence  of  any  such 
title.  So  far  as  the  record  discloses  neither  Mrs.  Sterns  nor  her 
husband  had  any  actual  possession  or  exercised  any  visible  control 
over  the  property,  or  had  any  actual  possession  of  the  lots  in  con- 
troversy from  the  time  they  left  the  S'tate,  in  1894  or  1895,  to  the 
time  of  the  sale  by  the  administratrix  in  January,  IQ02,  a  period  of 
about  seven  years.  The  finding  failed  to  show  that  Mr.  or  Mrs. 
Stems  were  in  possession  of  these  lots,  either  by  themselves  or 
their  tenants,  from  the  time  they  left  the  state  in  1894  or  1895,  to 
the  time  the  same  was  purchased  by  Hitchcock.  So  far  as  the 
record  discloses,  therefore,  there  was  no  such  possession  by  Mr. 
or  Mrs.  Sterns  shown,  as  imparted  any  notice  of  their  claim  to 
Hitchcock,  and  it  is  not  claimed  that  Hitchcock  had  any  actual 
notice  of  the  deed  to  Mrs.  Sterns. 

We  are  clearly  of  the  opinion  therefore  that  there  was  no 
such  possession  of  the  property  by  Mrs.  Sterns  or  her  husband,  at 
the  time  Hitchcock  purcha>5ed  the  same  in  January,  1902,  as  im- 
parted notice  to  him  of  the  existence  of  any  outstanding  title  or 
of  the  existence  of  any  fact  tending  to  charge  the  said  Hitchcock 
or  the  plaintiff  with  such  constructive  notice,  or  any  facts  incon- 
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sistent  with  the  title  of  Lawler  at  the  time  of  his  death  with  any 
outstanding  title  inconsistent  with  the  kgal  title  of  the  estate  of 
Lawler  appearing  of  record. 

Counsel  for  the  defendant  has  called  our  attention  to  the  cases 
of  Parker  v.  Randolph  et  al.,  5  S.  D.  549,  59  N.  W.  722,  29  L. 
R.  A.  33,  Rosenbaum  v.  Foss,  7  S.  D.  83,  63  X.  VV.  538,  and 
Fowler  v.  Will,  19  S.  D.  131,  102  X.  W.  598,  117  Am.  St.  Rep. 
938,  as  establishing  the  law  of  this  state  that  a  party  claiming  un- 
der a  quitclaim  deed  is  not  protected  as  against  the  conveyance  by 
warranty  deed  previously  made,  not  recorded.  But  in  the  case  of 
Parker  v.  Randolph,  one  of  the  judges  concurred  'specially  on  the 
ground  that  the  party  under  the  quitclaim  deed  took  with  actual 
notice  of  the  outstanding  title,  and  one  of  the  judges  dissented 
from  the  opinion. 

The  case  of  Rosenbaum  v.  Foss,  supra,  was  a  case  in  which  a 
chattel  mortgage  of  personal  property  was  involved  and  did  not 
require  any  decision  upon  the  question  a's  applicable  to  real  prop- 
erty. The  only  case,  therefore,  in  which  this  court  has  held 
directly  that  an  outstanding  warranty  deed  was  good,  though  un- 
recorded, as  against  a  quitclaim  deed  recorded,  is  the  case  of 
Fowler  v.  Will,  supra,  but  neither  in  that  case  nor  in  the  former 
cases  referred  to,  were  the  decision's  of  the  Supreme  Court  of 
California  CFrey  v.  Clifford,  44  Cal.  335:  Graff  v.  Middleton,  43 
Cal.  341 )  and  the  decisions  of  the  Court  of  Appeals  of  Xew  York, 
and  other  cases  cited,  called  to  the  attention  of  the  court. 

We  are  of  the  opinion,  therefore,  that  under  the  authorities 
cited,  and  the  later  decisions  of  the  Supreme  Court  of  the  United 
States  and  of  the  Court  of  Appeals  of  this  circuit,  cited  in  the  dis- 
senting opinion  in  the  case  of  Fowler  v.  Will,  supra,  the  decision 
in  that  case  should  be  overruled. 

The  views  herein  expressed  in  this  opinion  lead  to  the  con- 
clusion that  the  judgment  of  the  circuit  court  .in  the  case  at  l^r 
should  be  reversed  and  judgment  entered  in  favor  of  the  defend- 
ant, and  it  is  so  ordered. 

McCOY,  J.  While  I  concur  in  the  result  of  the  foregoing 
opinion,  I  cannot  concur  in  that  portion  thereof  which  overrules 
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Fowler  v.  Will.  In  my  opinion  the  principle  hid  down  in  Fowler 
V.  Will  is  not  directly  applicable  in  the  case  at"  bar,  and  that  this 
case  shauld  be  distinguished  therefrom  without  overruling  the 
same. 

HANEY,  J.,  dissenting. 


BLACK  HILLS  TRUST  &  SAVINGS  BANK  v.  L.  B.  EARLY 

CO  et  al. 

After  entry  of  judgment  against  defendants  they  served  notice 
of  intention  to  move  for  a  new  trial  on  a  bill  of  exceptions;  but  no 
bill  of  exceptions  was  settled  within  the  time  allowed  by  law.  Exe- 
cution was  then  issued  on  the  judgment,  whereupon  defendants 
obtained  an  extension  of  time  to  settle  the  bill  of  exceptions,  by 
reason  whereof  the  execution  was  returned  unsatisfied.  Four  months 
after  the  expiration  of  the  time  so  extended,  another  execution  was 
issued,  when  defendants  served  notice  of  appeal,  without  having 
settled  a  bill  of  exceptions  or  moved  for  a  new  trial,  but  did  not  serve 
or  file  an  undertaking  with  the  notice  of  appeal,  or  file  any  abstract 
or  brief,  or  otherwise  comply  with  the  rules  for  appeal.  As  excuse  for 
such  defaults,  they  urged  delay  in  procuring  the  transcript  of  evidence 
from  the  stenographer;  but  this  was  controverted  by  aifldavit  of  the 
stenographer.  Meld,  that  the  statutory  penalty  for  appealing  for  the 
purpose  of  delay  only  should  be  imposed  upon  them,  notwithstanding 
their  statement  that,  having  given  up  their  intention  to  prosecute 
the  appeal,  they  had  been  ready  and  willing  for  several  months  to 
pay  the  judgment;  no  notice  of  such  intention  having  been  given  to 
respondent. 

(Opinion  filed   pecember   13,    1910.) 

Appeal  frorii  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Rice,  Judge. 

Action  by  Black  Hills  Trust  &  Savings  Bank  against  L.  B. 
Early  Company  and  others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  On  order  to  show  cause  why  appeal  should  not  be 
dismissed  and  why  the  statutory  j>enalty  for  appealing  for  purpose 
of  delay  sfhould  not  be  imposed.  Appeal  dismissed,  and  penalty 
imposed. 

Hayes  &  Heifroti,  for  appellants.  S.  C.  Polley,  for  re- 
spondent. 

WHITING,  P.  J.  This  matter  comes  before  the  court  upon 
the  return  of  an  order  to  show  cause,  issued  at  the  instance  of 
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respondent,  requiring  appellants  to  show  cause  why  the  appeal 
herein  should  not  be  dismissed  and  why  the  judgment  of  dismissal 
should  not  grant  to  respondent,  as  costs  upon  this  appeal,  lo  per 
cent,  of  the  amount  of  the  judgment  appealed  from,  as  a  penalty 
for  appellants'  taking  the  appeal  for  purposes  of  delay  only.  Ap- 
pellants do  not  resist  the  dismissing  of  the  appeal,  but  insist  that 
the  appeal  was  taken  in  good  faith,  and  no  additional  costs,  by 
way  of  penalty,  should  be  imposed. 

It  appears  undisputed  that  judgment  was  entered  in  circuit 
court  on  December  17,  1909;  that  on  December  31,  1909,  notice 
of  intention  to  mo\x  for  new  trial  was  served,  which  notice  speci- 
fied that  it  would  be  made  upon  a  bill  of  exceptions  to  be  settled; 
that  no  bill  of  exceptions  was  settled  within  time  allowed  by  law ; 
that  thereafter  execution  isisyed  on  the  judgment;  that  then  appel- 
lants procured  an  order  extending  time  to  settle  bill  of  exceptions ; 
that  the  execution  was,  for  that  reason,  returned  unsatisfied ;  that 
no  bill  of  exceptions  was  prepared  within  the  extended  time;  that, 
after  waiting  four  months  after  the  time  for  preparing  bill  of  ex- 
ceptions as  thus  extended  had  expired,  another  execution  was 
issued;  that  then  and  on  July  14,  1910,  the  appellants  served  notice 
of  appeal  to  this  court,  without  ever  having  settled  bill  of  ex- 
ceptions or  moved  for  a  new  trial;  that  no  undertaking  was  served 
or  filed  with  the  notice  of  appeal,  but  that  on  July  16,  1910,  with- 
out notice  to  respondent,  a  purported  undertaking  was  filed  with 
the  clerk  of  the  circuit  court;  that  no  abstract  or  brief  has  ever 
been  filed  in  this  court  by  appellants,  and  they  have  not  in  any 
manner  whatsoever  complied  with  the  rules  of  this  court  upon  this 
appeal;  that,  in  order  to  get  the  record  to  this  court  for  the  pur- 
poses of  the  motions  now  before  us,  the  respondent  was  compelled 
to  pay  tlie  fees  of  the  clerk  of  circuit  court  for  transmitting  files  to 
this  court,  as  well  as  the  fees  for  filing  the  record  in  this  court. 

In  excuse  of  the  above  defaults  and  omissions,  appellants 
urge  delay  in  procuring  transcript  of  the  evidence  from  the  circuit 
court  stenographer.  Among  the  files  from  the  trial  court  is  the 
aflSdavit  of  the  stenographer  made  some  six  months  after  judg- 
ment entered,  in  which  affidavit  he  swears  he  had  n^ver  been  asked 
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to  prepare  a  transcript,  and  that  he  could,  at  any  time  after  such 
trial,  upon  short  notice,  have  furnished  such  a  transcript.  Appel- 
lants in  the  affidavit  presented  upon  their  behalf  state :  "These  con- 
siderations [expenses  of  further  litigation  and  smallness  of  the 
amount  in  dispute]  led  appellants,  some  time  after  taking  said 
appeal,  to  give  up  the  inten^tion  of  prosecuting  it  further,  and  to 
conclude  not  to  burden  this  court  with  it,  *  *  *  and  that  ap- 
pellants have  been  ready  and  willing  for  several  months  to  pay 
said  judgment,  but  have  waited  until  the  costs  were  taxed." 

There  is  no  pretense  that  respondent  was  notified  of  the  desire 
of  appellants  to  pay  the  judgment  attempted  to  be  appealed  from. 
The  costs  mentioned  above  clearly  refer  to  the  costs  in  this  court; 
but  we  are  not  advised  how  appellants  expected  such  costs  to  be 
taxed  if  the  record  herein  never  reached  this  court.  We  know  of 
no  law  forbidding  the  appellants  going  into  the  circuit  court  and 
paying  the  judgment  appealed  from  even  after  appeal  taken,  and 
it  occurs  to  us  that,  as  soon  as  appellants  had  determined  not  to 
prosecute  their  appeal,  they  should  have  taken  steps  to  settle  the 
claim,  and  thus  save  further  expense. 

It  is  clearly  a  case  warranting  the  imposition  of  the  penalty 
provided  by  statute.  The  appeal  herein  is  dismissed,  at  appellants' 
costs,  and  the  clerk  of  this  court  is  directed  to  tax,  as  costs  in 
favor  of  respondent  in  addition  to  other  costs  allowed  by  statute, 
the  sum  of  $35. 


CHRISTIERNSON  v.  HENDRIE  &  BOLTHOFF  MFG.  & 
SUPPLY  CO.      ' 

Instruction  permitting  recovery  for  the  breach  of  a  warranty 
not  alleged   in   the  complaint   were   erroneous. 

In  an  action  for  damages  resulting  from  an  alleged  breach  of 
warranty  of  machinery  purchased  by  plaintiff,  instructions  permitting 
recovery  for  the  breach  of  an  implied  warranty  the  nature  and  terms 
of  which  were  not  defined  by  the  court,  were  erroneous. 

Under  the  express  provisions  of  Civ.  Code,  §  1323,  a  mere  con- 
tract of  sale  does  not  imply  a  warranty  except  as  prescribed  by 
sxtute. 

Where  an  engine  was  sold  under  an  implied  warranty  that  It 
was  sound  and  merchantable,  the  measure  of  damages  for  breach  of 
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the  warranty  was  governed  by  Civ.  Code,  §  2305,  providing  that  the 
damages  are  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  referred,  If  It 
had  been  complied  with,  over  its  actual  value  at  that  time;  and 
hence,  in  an  action  for  breach  of  such  warranty  in  the  sale  of  an  en- 
gine, it  was  error  to  admit  evidence  of  the  loss  of  profits  and  to 
charge  that  if  plaintiff  did  not  know  of  the  terms  contained  in  a 
catalogue  issued  by  defendant  and  providing  that  under  no  circum- 
stances'would  the  latter  be  responsible  for  any  damages  beyond  the 
value  of  the  goods,  plaintiff  might  recover  such  amount  as  he  was 
damaged  by  the  defects  in  the  engine. 

(Opinion   filed  November   26,    1910.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Lkvi 
McGee,  Judge. 

Action  by  W.  E.  Christiernson  against  the  Hendrie  &  Bolthoff 
Manufacturing  &  Supply  Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed,  and  new  trial  ordered. 

Charles  IV.  Bro7vn,  for  appellant. 

Who  is  a  "managing  agent"  within  the  purview  of  the  statute. 
The  statutes  contemplate  a  person  invested  with  general  powers, 
involving  the  exercise  of  judgment  and  discretion,  and  having 
some  general  control  of  the  affairs  of  the  corporation  in  the 
locality  where  his  duties  are  performed.  No  matter  how  ex- 
tensive an  employe's  duties  may  be,  so  long  as  they  are  performed 
under  the  eyes  of  the  officers  of  the  corporation,  and  pursuant  to 
their  instructions,  he  can  not  be  regarded  as  the  "managing  agent" 
of  the  corporation.  19  Ency.  PI.  &  Pr.,  662;  Foster  v.  Lumber 
Co.,  5  S.  D.  57;  Mars  v.  Oro  Fino  Mining  Co.,  7.  S.  D.  605;  St. 
Clair  v.  Cox,  106  U.  S.  550,  L.  ed.,  222;  Doe  v.  Springfield  Etc. 
Co.,  104  Fed.  648;  Atlas  Co.  v.  Ball  Bros.  Etc.  Co.,  87  Fed.  418, 
Boardman  v.  S.  S.  McClure  Co.,  123  Fed.  614.  The  contract 
itself  must  furnish  the  measure  of  damages,  and  it  was  error  to 
enter  judgment  for  the  plaintiff  for  a  greater  amount  in  damages 
than  he  could  have  gained  by  full  performance  of  the  contracts. 
Sees.  2329,  2305  Civil  Code;  Bowers  v.  Graves  &  Vinton  Co.,  8 
S.  D.  385;  Cranmer  v.  Kohn,  7  S.  D.  247;  Holt  v.  Van  Epps,  i 
Dak.  218;  Hickock  v.  W.  E.  Adams  Co.,  18  S.  D.  14.  The  war- 
ranty pleaded  by  the  plaintiff  is  a  warranty  of  the  quality  of  the 
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engine,  and  the  measure  of  damages  is  the  excess,  if  any,  of  the 
value  which  the  property  would  have  had,  at  the  time  to  which  the 
warranty  referred,  if  it  had  been  complied  with,  over  its  actual 
value  at  that  time.  Sec.  2305  Civil  Code.  The  plaintiff  could 
maintain  this  action  for  damages  for  breach  of  warranty,  under 
such  circumstances  only  as  would  give  him  the  right  to  rescind  the 
contract  and  return  the  engine.  Sees.  1282-1283  Civ.  Code;  Aane 
H.  M.  Co.  V.  Barclay,  118  X.  W.  690;  McCormic  H.  M.  Co.  v. 
Martin,  49  N.  W.  700;  Kimmerer  v.  Pollard,  96  Pac.  206;  Hazen 
V.  Wilhelmie,  93  X.  W.  920;  Brown  v.  Baird,  48  Pac.  180;  Rouse 
V.  Sarratt,  54  X.  E.  757;  Yeiser  v.  Russell,  83  S.  W.  574;  Xoel  v. 
Kangman  Etc.  Co.,  106  S.  W.  237;  Johnson  v.  Burnside,  3  S.  D. 
284;  Bank  v.  Taylor,  5  S.  D.  105;  Way  v.  McCaughey,  8  S.  D. 
475;  Grewing  v.  Minn.  T.  M.  Co.,  12  S.  D.  127. 
Frank  D.  Bangs,  for  respondent. 

The  term  "managing  agent"  has  no  strict  legal  definition.  The 
term  was  evidently  intended  to  mean  such  an  agent  as  should  have 
the  charge  and  management  of  the  ordinary  business  of  the  cor- 
poration within  the  particular  locality,  and  an  agent  invested  with 
general  powers,  involving  the  exercise  of  judgment  and  discretion- 
in  the  management  of  its  ordinary  business  transacted,  at  least, 
within  that  locality.  Foster  v.  Lumber  Co.,  5  S.  D.  57,  58  X.  W. 
9;  Mars  V.  Oro  Fino  Min.  Co.,  7  S.  D.  605,  65  X.  W.  19;  Brown 
V.  Chicago,  etc.,  R.  W.  Co.,  95  X.  W.  153;  19  Enc.  P.  &  P.,  662. 
"Tlie  general  rule  of  damages  for  breach  of  warranty  as  to 
quantity  or  quality  is  the  difference  between  the  actual  value  of 
the  property  at  the  time  of  the  sale,  and  what  its  value  would 
have  been  if  it  had  conformed  to  the  warranty."  Sutherland  on 
Dam.,  Sec.  670.  "The  rule  of  damages  just  stated,  like  all  ge- 
eral  rules,  is  intended  for  ordinary  cases  of  the  class  to  which  it 
applies,  and  where  it  will  afford  to  the  injured  party  full  com- 
pensation for  his  actual  loss.  It  often  happens,  however,  that 
the  delivery  and  acceptance  of  property -which  is  not  conformable 
to  the  contract  imposes  upon  the  vendee  trouble  and  expense, 
which  add  to  the  loss,  for  which  compensation  may  be  recovered 
under  that  rule,  which,  if  it  were  applied  arbitrarily,  excluding  all 
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other  items,  would  in  many  instances  fail  to  give  adequate  redress." 
Id.  Sec.  671;  Lewis  v.  Bracken,  97  Ga.  2^2>7\  ^Wburn  v.  Belloni, 
39  N.  Y,  53;  P'erris  v.  GDmstock,  33  Conn.  513;  Wolcott  v. 
Mormt,  2i2i  ^-  J-  L-  ^62;  Critcher  v.  Porter- AlcXeal  Co.,  135  X.  C. 
542.  Sections  2305  and  2329  Civil  Code  are  not  in  conflict  with 
the  rule  allowing  the  recovery  of  special  damages.  lyarson  v. 
Calder,  113  N.  \V.  103;  Seibcrling  et  al.  v.  Mortenson,  9  S.  D. 
576,  70  N.  W.  835;  California  Canneries  Co.  v.  Pacific  Sheet 
Metal  Works,  144  Fed.  886.  The  fact  that  plaintiff  made  an 
effort  to  use  and  operate  the  engine  was  not  a  waiver  of  his  right 
to  damages  for  the  breach.  Northwest  Cordage  Co.  v.  Rice,  5  X. 
D.,  432;  Norton  v.  Dryfuss,  106  N.  Y.  90: 

IIANEY,  J.  This  is  an  action  for  damages  resulting  from 
an  alleged  breach  of  warranty  of  machinery  purchased  by  the 
plaintiff,  a  resident  of  this  state,  of  the  defendant,  a  foreign  cor- 
poration. Service  of  the  summons  was  made  by  delivery  of  a 
copy  to  one  Everett  W.  Brown,  as  defendant's  "managing  agent.*' 
Defendant,  appearing  for  that  purpose  only,  moved  the  court  below 
to  vacate  the  service  on  the  ground  that  Brown  was  not  its 
"managing  agent."     Denial  of  this  motion  is  assigned  as  error. 

The  language  of  the  pertinent  ix)rtions  of  the  statute  relating 
to  the  service  of  summons  in  civil  actions  is  as  follows:  "The 
summons  shall  be  served  by  delivering  a  copy  thereof  as  follows : 
(i)  If  the  action  be  against  a  private  corix)ration,  to  the  president 
or  other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director,  or  managing  agent  thereof."  Rev.  Code  Civ.  Proc.  § 
no.  This  clause  of  the  statute  embraces  foreign  as  well  as  domestic 
corporations.  Foster  v.  Lumber  Co.,  5  S.  D.  57,  58  N.  W.  9,  23 
fv.  R.  A.  490,  49  Am.  St.  Rep.  859.  It  does  not  require  that  the 
person  served  shall  be  one  having  control  and  supervision  of  the 
corporation's  entire  affairs.  It  is  enough  if  he  has  supervision  of 
its  business  in  any  particular  locality,  as  one  in  charge  of  a  lumber 
yard  located  in  this  state,  owned  by  a  foreign  corporation,  having 
its  principal  place  of  business  in  another  state.  Foster  v.  Lumber 
Co.,  supra.  On  the  other  hand,  an  attorney  authorized  by  a 
foreign  corporation  to  apply  for  patent  to  mining  ground  claimed 
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by  it  and  to  execute  such  papers  as  may  be  necessary  for  that 
purpose,  is  not,  by  virtue  of  such  employment,  **a  managing 
agent"  within  the  meaning  of  that  term  as  used  in  the  statute. 
Mars  V.  Mining  Co.,  7  S.  D.  605,  65  N.  W.  19.  In  other  words, 
the  agent's  authority  and  duties  must  embrace  more  than  one 
transaction.  As  was  stated  in  Mars  v.  Mining  Co.,  supra:  'The 
term  'managing  agent'  has  no  strict  legal  definition,  and  it  is  not 
easy  to  formulate  or  lay  down  any  general  rule  that  will  govern  in 
all  cases.  But  the  term  was  evidently  intended  to  include  only 
such  an  agent  as  should  have  the  charge  and  management  of 
the  ordinary  business  of  the  corporation  within  the  particular  lo- 
cality, and  an  agent  invested  with  general  powers,  involving  the 
exercise  of  judgment  and  discretion  in  the  management  of  its 
ordinary  business  transacted,  at  least,  within  that  locality.".  The 
phrase  "managing  agent"  is  one  frequently  found  in  statues  re- 
lating to  service  of  process  on  private  corporations.  The  decisions 
in  other  jurisdictions,  wherein  it  has  been  considered,  contain 
irreconcilable  conclusions.  This  principle,  however,  which  is  in 
harmony  with  the  views  heretofore  expressed  by  this  court,  appears 
to  have  been  very  generally  recognized:  "A  'managing  agent' 
must  be  some  person  vested  by  the  corporation  with  general 
powers  involving  the  exercise  of  judgment  and  discretion,  as 
distinguished  from  an  ordinary  agent  or  attorney,  who  acts  in 
an  inferior  capacity  and  under  the  direction  and  control  of  su- 
perior authority,  both  in  regard  to  the  extent  of  his  duty  and  the 
manner  of  executing  it."  5  Words  &  Phrases,  p.  4320.  Every 
person,  be  he  agent,  attorney,  employe,  or  servant,  authorized  to 
act  for  and  on  behalf  of  another,  is  clothed  with  some  degree  of 
discretion,  while  no  person  so  authorized  is  wholly  independent 
of  the  supervision  and  direction  of  his  principal.  Hence,  the  dif- 
ficulty of  drawing  the  line  between  one  who  is  and  one  who  is  not 
vested  with  such  powers  as  constitute  a  "managing"  agent  within 
the  meaning  of  the  statute,  and  this  difficulty  is  immeasurably 
enhanced  when,  as  in  this  instance,  the  nature  of  the  agency  must 
be  ascertained  from  ex  parte  affidavits,  the  most  unsatisfactory  of 
all  forms  of  evidence. 


Digitized  by 


Google 


524  SOUTH  DAKOTA  REPORTS.  [November, 

In  the  case  at  bar,  the  statement  that  the  person  served  was 
the  defendant's  ''managing  agent"  was  contained  in  the  verified 
return  on  the  summons  and  in  plaintiff's  affidavit  read  in  opposi- 
tion to  defendant's  motion.  It  was  expressly  denied  in  affidavits 
by  the  person  served,  defendant's  president  and  its  attorney,  read 
in  support  of  the  motion.  If  such  statement  be  regarded  as  one 
of  fact,  a  fact  essential  to  the  circuit  court's  jurisdiction  was  not 
established,  because  its  existence  was  positively  denied  by  the 
only  witnesses  having  personal  knowledge  of  Brown's  relations  to 
the  corporation.  And  this  is  true  whether  the  statement  be  re- 
garded ais  one  of  fact  or  as  a  conclusion  of  law ;  the  denial  being 
as  broad  and  effective  in  form  as  the  allegation.  But,  whereas, 
the  phrase  ''managing  agent"  has  no  well-defined  meaning,  cither 
technical  or  in  the  ordinary  and  popular  sense,  the  opinion  of  the 
persons  making  the  statement  was  not  conclusive  on  the  hearing 
of  this  motion.  While  such  statement  was  proper  and  necessary 
as  a  part  of  the  return,  and  may  have  been  in  itself  sufficient  to 
sustain  the  jurisdiction  of  the  court  until  directly  attacked,  its 
truth  was  put  in  issue  by  the  defendant's  motion  and  direct  denial, 
and  it  became  necessary  to  ascertain  the  extent  of  Brown's  duties 
and  authority  from  the  facts,  distinguished  from  conclusions, 
established  by  the  affidavits  upon  which  the  ruling  of  the  circuit 
court  was  based.  It  was  stated  in  the  affidavit  of  defendant's 
president:  "That  on  the  12th  day  of  November,  1906,  the  date 
of  the  pretended  service  of  the  summons  herein  and  at  all  times 
since,  and  long  prior  thereto,  the  said  defendant  was  and  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Colorado,  having  its  principal  place  of  busi- 
ness at  the  city  of  Denver  in  said  state.  That  the  said  defendant 
at  no  time  had  any  office,  store,  factory,  ware'house,  or  place  of 
business  in  the  state  of  South  Dakota.  That  the  only  business  ever 
done  by  said  defendant  in  the  state  of  South  Dakota  was  the  taking 
of  orders  for  the  sale  of  its  goods  by  and  through  its  traveling 
salesman.  That  the  said  Everett  W.  Brown,  upon  whom  the  pre- 
tended service  of  the  summons  was  made  in  this  case,  was  never 
at  any  time  the  president,  secretary,  cashier,  or  a  director,  officer, 
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Stockholder,  managing  agent  or  general  agent  of  the  defendant, 
but  was  merely  a  traveling  salesman  for  defendant.  *  *  * 
That  said  Everett  W.  Brown  never  had  charge  of  any  business  of 
the  defendant  in  the  state  of  South  Dakota,  and  did  no  business 
for  this  defendant  in  the  state  of  South  Dakota,  except  such 
business  as  is  commonly  done  by  a  drummer  or  traveling  sales- 
man." The  only  other  evidence  requiring  attention  is  that  found 
in  the  plaintiflf's  affidavit.  Of  course,  such  portions  of  it  as  are 
stated  on  information  and  belief,  or  which  relate  to  matters  clearly 
not  within  the  personal  knowledge  of  the  affiant,  should  be  dis- 
regarded. Xor  is  it  necessary  to  reproduce  such  portions  as  are  in 
harmony  with  defendant'is  affidavits.  The  remaining  portions  are 
as  follows :  *'The  cause  of  action  herein  sued  upon  arose  out  of 
the  purchase  by  plaintiff  from  the  defendant  of  one  certain  engine, 
which  afterwards  proved  to  be  defective  in  violation  of  the  war- 
ranty and  guaranty  of  the  defendant  with  reference  thereto.  That 
throughout  the  entire  transaction  the  defendant  corporation  was 
represented  by  the  said  I5rown.  That  after  the  defects-  in  said  en- 
gine were  discovered  by  affiant,  he  notified  the  said  I^)rown  thereof, 
and  the  said  Brown  advi'sed  this  affiant  then  and  there  that  he 
would  see  to  it"  that  the  defendant  corporation  'made  the  matter 
right.'  This  the  defendant,  however,  failed  to  do,  and  on  the 
1 2th  day  of  November,  1906,  the  said  Brown  again  called  at 
affiant's  saw  mill  near  Keystone,  this  county,  and  there  had  con- 
siderable talk  with  affiant  with  reference  to  the  adjustment  of 
affiant's  differences  with  the  defendant  corp;;rati()n  ;  and  the  said 
Brown  then  and  there  placed  his  hand  in  his  pocket  as  if  in  the  act 
of  reaching  for  his  pocket-book,  and  stated  to  this  affiant,  '1  will 
give  you  $50  in  cash  to  settle  this  matter  at  once,'  which  offer 
affiant  then  and  there  refused  to  accept.  That  at  the  same  time 
this  affiant  had  considerable  conversation  with  said  Brown  with 
reference  to  purchasing  from  the  defendant  corporatior  a  certain 
stamp-mill  listed  in  the  defendant's  catalogue  at  $r)0(;.  That  no 
discount  therefor  was  sj)ecified  in  the  confidential  discount  sheet  of 
the  defendant,  but  the  said  Brown,  without  waiting  to  consult  with 
the  defendant  company  or  any  of  its  officers  or  agents,  and  with- 
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out  writing  to,  telegraphing  to,  or  otherwise  communicating  with, 
them,  stated  to  this  affiant  that  they  would  sell  him  said  mill  at  a 
discount  of  25  per  cent,  from  the  catalogue  price,  or  in  other 
words,  for  $450." 

Defendant's  president  stated  that  Brown  was  merely  a  "travel- 
ing salesman/'  Plaintiff's  counsel  concedes  if  this  be  so  he  was 
not  a  "managing  agent'  within  the  meaning  of  the  -statute.  It 
would  seem  that  the  term  "traveling  salesman"  is  so  gen- 
erally used  and  well  understood  as  to  leave  no  room  for  difference 
of  opinion  as  to  the  nature  of  the  duties  and  authority  of  one  so 
designated.  If,  however,  the  statement  should  be  excluded  as  a 
mere  conclusion  of  the  witness,  defendant's  remaining  evidence 
clearly  proves  that  Brown  was  in  fact  employed  as  a  traveling 
salesman  in  the  ordinary  and  popular  sense  of  that  phrase,  unless 
the  effect  of  such  evidence  wais  overcome  by  competent  facts  in  the 
plaintiff's  affidavit.  It  is  well  settled  that  the  declarations  of  an 
agent  are  not  competent  to  prove  the  extent  of  his  authority.  2 
Am.  &  Eng.  Ency.  of  law  &  Prac.  140.  But,  waiving  this  objec- 
tion, it  does  not  appear  from  any  competent  evidence  introduced 
by  the  plaintiff  that  Brown  on  any  occasion  performed  any  duty 
or  assumed  to  have  any  authority  not  usually  performed  and 
possessed  by  an  ordinary  traveling  salesman.  There  is  nothing  to 
tshow  that  he  did  not  at  all  times  act  "in  an  inferior  capacity  and 
under  the  direction  and  control  of  superior  authority,  both  in  regard 
to  the  extent  of  his  duty  and  the  manner  of  executing  it."  There  is 
nothing  to  show  that  he  was  not  specifically  directed  by  his  prin- 
cipal to  offer  plaintiff  $50  in  settlement,  or  that  he  was  not  speci- 
fically authorized  to  offer  the  discount  mentioned  in  plaintiff's 
affidavit.  To  hold,  upon  the  facts  disclosed  by  this  record,  that 
Brown  was  a  managing  agent  within  the  meaning  of  the  -statute, 
would  be  to  establish  the  rule  that  service  may  be  made  upon  any 
tKiveling  salesman  of  a  private  corporation,  either  foreign  or 
<lomestic.  Clearly,  such  was  not  the  intention  of  the  law-making 
power.  It  is  true  notice  of  the  service  in  the  present  case  was 
promptly  communicated  to  the  corporation.  Undoubtedly,  it 
usually  would  be  so  communicated  by  any  agent  or  employe,  how- 
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ever  limited  might  be  his  duties  and  authority.  But  that  question 
is  not  here  involved.  The  Legislature,  in  its  wisdom,  has  required 
service  of  summons  in  civil  actions  against  private  corporations  to 
be  made  by  the  delivery  of  a  copy  thereof  to  certain  classes  of 
the  defendant's  officers  and  agents,  and  jurisdiction  cannot  be  ac- 
quired by  delivery  to  any  person  not  belcxiging  to  one  of  the 
prescribed  classes.  If  the  law  should  be  changed  in  this  respect  it 
is  the  duty  of  the  Legislature,  not  the  duty  of  this  court,  to 
change  it.  Defendant's  motion  should  have  been  sustained.  The 
judgment  of  the  circuit  court  should  be  reversed  with  directions 
to  dismiss  the  action.  However,  as  a  majority  of  the  judges  do 
not  concur  in  these  conclusions,  other  assignments  of  error  re- 
quire consideration. 

The  complaint,  in  substance,  alleges  the  sale  by  defendant  to 
plaintiff  of  one  "Chandler  &  Taylor  Slide- Valve"  engine,  warranted 
by  the  defendant  to  have  been  tested  under  full  pressure  before 
shipment,  to  have  the  capacity  of  generating  30  horse  power  at 
standard  'Speed  and  80  poun^ds  pressure,  to  be  sound  and  mer- 
chantable and  to  be  reasonably  fit  for  the  purpose  of  fumishini^ 
power  to  operate  plaintiff's  sawmill;  that  the  engine  did  not  com- 
ply with  the  terms  of  the  warranty  in  several  specified  respects; 
that  when  plaintiff  purchased  the  engine  he  had  several  large  con- 
tracts on  which  he  would  have  made  large  profits  had  the  engine 
been  as  warranted;  that  defendant  knew  of  these  contracts;  that 
by  reason  of  the  defects  in  the  engine  the  plaintiff  was  forced  to 
cancel  orders  and  contracts,  thereby  losing  the  profits  he  other- 
wise would  have  made  thereon;  that  by  reason  of  its  defects  he 
was  forced  to  expend  much  time  and  money  in  repairing  the  en- 
gine and  large  sums  as  demurrage  on  cars  waiting  to  be  loaded 
with  lumber  at  his  mill;  that  the  engine,  as  delivered,  was  not 
w^orth  to  exceed  $100;  and  that  plaintiff  was  damaged  in  the  sum 
of  $1,000.  Three  defenses  were  interposed.  The  first,  relating  to 
the  jurisdiction  of  the  court,  contained  the  allegations  relied  on  in 
support  of  defendant's  motion  to  'set  aside  the  service  of  the  sum- 
mons. The  second  denied  all  the  allegations  of  the  complaint  not 
expressly   admitted;   admitted   that   defendant   was   a   corporation 
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existing  under  the  laws  of  Colorado,  engaged  in  manufacturing, 
buying,  and  selling  machinery  and  supplies  for   factories,  mines, 
and  milling;  that  it  distributed  a  catalogue  of  the  wares  and  mer- 
chandise dealt  in  by  it:  that  such  catalogue  described  a  style  of 
engine   held    for   sale   by    defendant   known   as    the   "Chandlet    & 
Taylor  Slide  Valve  Engine;"  that  the  plaintiff  purchased  one  of 
these  engines  at  the  city  of  Denver,  paying  therefor  $288.     In  its 
third  defense  defendant  alleged  that  there  was  printed  in  a  con- 
spicuous place  in  its  catalogue  the  following  terms  and  conditions: 
"Under  no  circumstances  are  we   (the  defendant)   responsible  for 
any  damages  beyond  the  value  of  the  goods.     Xo  charges  for  labor 
or  expenses  required  to  repair  defective  goods,  or  occasioned  by 
them,  will  be  allowed.     If  the  goods  are  defective,  the  measure  of 
damages  is  the  value  of  the  defective  piece,''   which  terms  were 
well  known  to  the  plaintiff  and  assented  to  by  him  at  and  prior  to 
the   purchase  of   the  engine   mentioned    in   the   complaint.      That 
no  other  warranty  or  guaranty  or  undertaking  was  made  by  the 
defendant,  to  the  plaintiff,  at  or  prior  to  the  purchase  of  said  en- 
gine, or  before  this  action.     That  at  the  time  of  the  purchase  of 
•  said  engine,  and  as  a  part  of  the  consideration  for  the  sale  thereof, 
it  was  expressly  understoo<l  and  agreed  by  and  l>etween  the  plain- 
tiff and  defendant,  that  under  no  circum'stances  was  the  defendant 
to  be  responsible  for  any  damages  beyond  the  value  of  the  said 
goods  sold ;  that  no  charges  for  labor  or  expense  required  to  re- 
pair the  said  engine  or  other  goods  claimed  to  be  defective,  or 
occasioned  by  them,  were  to  be  allowed  by  the  defendant  to  the 
plaintiff;  and  that  if  the  said  engine  or  other  goods  sold  were  or 
should  prove  to  be  defective,  the  measure  of  damages  should  be 
the  vahie  of  the  defective  piece,  and   not  otherwise. 

It  was  undisputed  that  one  of  the  catalogues  mentioned  in  the 
pleadings  was  delivered  to  the  plaintiff;  that  defendant's  sales- 
man visted  the  plaintiff's  mill  and  was  informed  as  to  the  use  for 
which  an  engine  was  needed  by  the  plaintiff:  that  i)laintiff  sub- 
sequently ordered  an  engine  which  defendant  could  not  sup})ly ; 
that  defendant  recommended  the  purchase  of  a  'Chandler  & 
Taylor,'  referring  to  the  description  of  such  engine  in  its  catalogue 
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then  in  plaintiff's  possession ;  and  that  a  "Chandler  &  Taylor''  en- 
gine was  ordered  by  wire.  There  was  evidence  tending  to  prove 
that  the  engine  when  received  did  not  comply  with  the  warranty 
as  alleged  by  the  plaintiff,  and  that  considerable  time  and  labor 
were  expended  before  it  wais  made  to  operate  satisfactorily.  Evi- 
dence was  received  over  proper  objections  tending  to  prove  that 
plaintiff  sustained  serious  loss  of  profits  by  reason  of  the  delay 
occasioned  by  the  failure  of  the  engine  to  comply  with  the  terms 
of  the  alleged  warranty.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $500;  defendant's  application  for  a  new  trial  was 
denied,  and  it  appealed. 

Aside  from  the  matter  of  jurisdiction  *the  assignments  of 
error  relate  to  the  terms  of  the  warranty  and  measure  of  damages. 
According  to  the  allegations  of  the  complaint  the  engine  was 
warranted  to  be  as  described  in  the  catalogue.  These  instructions 
were  given  at  plaintiff's  request:  **You  are  instructed,  gentlemen 
of  the  jury,  that  the  plaintiff  in  this  case  relies  in  part  on  the  al- 
legation that  the  defendant,  in  its  catalogue  printed,  published, 
and  distributed  for  the  purpose  of  effecting  sales  of  goods  held  for 
sale  by  it,  printed  the  assertion  that  the  engine  in  question  was 
tested  under  full  pressure  before  shipment,  and  that  the  same 
would  generate  at  standard  speed  at  80  pounds  pressure,  30  horse 
power,  and  that  the  defendant  wrote  and  telegraphed  to  this  plain- 
tiff recommending  that  he  purchase  said  engine,  and  that  plaintiff 
relied  in  purchasing  said  engine  upon  the  assertion's  above  men- 
tioned contained  in  said  catalogue,  and  plaintiff  contends  that  the 
same  constituted,  under  those  circumstances,  a  warranty  that  said 
engine  had  been  tested  before  shipment  under  full  pressure  and 
had  been  found  to  generate  at  80  pounds  pressure,  and  standard 
speed,  30  horse  ix>\ver.  You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  these  contentions  of  the  plaintiff  to  be  true  in 
point  of  fact,  and  that  plaintiff  did  rely  upon  the  aforesaid  state- 
ments contained  in  'said  catalogue,  and  that  said  statements  were 
so  printed  and  published  by  the  defendant  and  intended  by 
it  as  a  warranty  thereof,  your  verdict  will  be  for  the  plaintiff.  You 
are  instructed  that  the  defendant  in  this  case  interposes  as  one 
Vol.  26  s.  D.  34 
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of  its  defenses  the  plea  that  in  the  catalogue  published  by  it  and 
from  which  plaintiff  ordered  the  engine  in  question,  was  printed 
the  following  provisions,  viz.:  'Under  no  circumstances  are  we 
responsible  for  any  damages  beyond  the  value  of  the  goods.  No 
<iiarges  for  labor,  or  expenses  required  to  repair  defective  goods, 
or  occasioned  by  them,  will  be  allowed.  If  the  goods  are  de- 
fective, the  mea'sure  of  damages  is  the  value  of  the  defective  piece' ; 
and  that  such  terms  were  well  known  to  the  plaintiff  and  assented 
to  by  him  at  and  prior  to  the  purchase  of  the  engine  mentioned  in 
die  complaint.  You  are  instructed  as  a  matter  of  law  that  the  de- 
fendant's liability,  if  you  find  it  reliable  [liable],  would  not  be 
limited  by  the  insertion  of  such  provision  in  said  catalogue  unless 
you  find  that  the  plaintiff  had  knowledge  of  the  same  and  assented 
thereto  at  and  prior  to  the  purchase  of  the  engine  mentioned  in 
the  complaint."  As  no  instructions  were  given  regarding  implied 
warranties  the  verdict  can  be  sustained  only  on  the  theory  that  an 
express  warranty  existed,  the  terms  of  which  were  stated  in  the 
catalogue.  The  catalogue  was  in  evidence.  There  was  no  dis- 
pute as  to  the  meaning  of  its  contents.  It  was  an  instrument,  the 
legal  effect  of  which  should  have  been  determined  by  the  court. 
It  either  did  or  did  not  contain  the  terms  of  the  contract.  "One 
who  takes  the  benefit  must  bear  the  burden."  Rev.  Civ.  Code,  § 
2420.  No  one  should  be  allowed  to  rely  on  what  is  beneficial  to 
him  and  repudiate  what  is  not  in  any  instrument  or  transaction. 
If  the  catalogue  was  evidence  of  a  warranty  as  against  defendant. 
It  was  evidence  of  all  the  terms  and  conditions  of  such  warranty, 
whether  or  not  they  had  been  read  by  the  plaintiff.  Suppose,  in- 
«tead  of  delivering  this  catalogue,  defendant  had  delivered  a  writ- 
ten warranty,  such  as  is  often  given  to  the  purchaser  of  machinery, 
could  the  plaintiff  be  allowed  to  base  an  action  for  damages  upon 
one  part  of  the  contract  and  allege  he  was  not  bound  by  other 
parts  because  he  had  not  read  them?  Certainly  not.  Still,  that 
is,  in  effect,  what  was  permitted  by  the  trial  court  in  this  action. 
On  the  measure  of  damages  the  court  charged  the  jury  as 
follows :  "You  are  further  instructed,  gentlemen  of  the  jury,  that 
should  you  find  upon  the  testimony  that  the  plaintiff  in  this  case, 
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at  the  time  or  prior  to  the  time  of  the  purchase  of  this  engine,  had 
knowledge  of  this  provision  in  the  catalogue  mentioned  in  the 
complaint  and  alleged  in  the  answer,  that  defendant  was  not  re- 
sponsible for  any  damage  beyond  the  value  of  the  goods  sold,  tlien 
you  are  instructed  that  you  cannot  find  for  the  plaintiff  in  any 
amount  exceeding  the  sum  of  $180.00,  the  difference  between  the 
amount  they  admit  the  engine  to  be  worth  in  their  complaint, 
which  is  $100.00,  and  the  cost  of  the  engine  and  the  further  sum 
of  $44.00  freight.  On  the  other  hand,  should  you  find  that  the 
plaintiff  iir  this  case  had  no  knowledge  of  this  provision  in  the 
catalogue,  then  you  are  instructed  that  you  may  find  for  the  plain- 
tiff in  such  sum  as  you  may  find  he  has  been  damaged  in  any  way 
or  in  any  particular  directly  resulting  from  this  defective  engine, 
not  exceeding  the  sum  of  $1,000.  You  are  instructed  that  you 
should  not  go  out  and  hunt  up  speculative  damages  and  prospec- 
tive sales,  but  only  such  damages  as  the  plaintiff  may  have  proven 
in  this  case,  lost  time  and  damages  of  that  character,  actual  ex- 
penses incurred  in  repairing  the  engine  and  loss  of  time,  and  items 
of  that  kind." 

These  instructions  were  erroneous  (i)  be  cause  they  permitted 
recovery  for  the  breach  of  a  warranty  not  alleged  in  the  complaint ; 
(2)  because  they  permitted  recovery  for  the  breach  of  an  implied 
warranty,  the  nature  and  terms  of  which  were  not  defined  by  the 
court;  (3)  because  they  did  not  \state  the  proper  measure  of 
damages  if  an  implied  warranty  was  involved;  and  (4)  because 
they  were  too  indefinite  under  any  possible  view  of  the  contract. 
As  has  been  suggested,  plaintiff's  cause  of  action  was  founded  upon 
the  express  warranty  in  the  catalogue,  to  the  breach  of  which  the 
recovery  ^should  have  been  limited.  Assuming,  however,  that  the 
pleadings  and  evidence  disclosed  an  implied  warranty,  its  terms 
should  have  been  defined.  Except  as  prescribed  in  the  article  re- 
lating to  warranty  in  our  Civil  Code,  a  mere  contract  of  sale  does 
not  imply  a  warranty.  Rev.  Civ.  Code,  §  1323.  There  was  no 
evidence  that  the  defendant  or  any  agent  employed  by  it  knew 
of  any  fact  concerning  the  engine  which  would,  to  his  knowledge, 
have  destroyed  the  plaintiff's  inducement  to  buy.    The  engine  was 


Digitized  by 


Google 


532  SOXjTH  DAKOTA  REPORTS.  [November. 


not  manufactured  by  the  plaintiff.  It  wa's,  however,  inaccessible 
to  the  examination  of  the  plaintiff.  Therefore,  it  was  either  sold 
under  the  express  warranty  in  the  catalogue  or  the  implied  war- 
ranty that  it  was  "sound  and  merchantable."  Id.  §§  1326,  1328, 
1330.  What  then  is  the  measure  of  damages  for  the  breach  of 
such  implied  warranty  in  this  jurisdiction?  Article  i,  chapter  2, 
title  2,  of  our  Civil  Code,  relating  to  the  measure  of  damages  for 
breach  of  contract  contains  these  provisions :  ** Section  2305.  The 
.detriment  caused  by  the  breach  of  a  warranty  of  the  quality  of 
personal  property  is  deemed  to  be  the  excess,  if  any,  o'f  the  value 
which  the  property  would  liave  had,  at  the  time  to  which  the  war- 
ranty referred,  if  it  had  been  complied  with,  over  its  actual  value 
at  that  time.  Section  2306.  The  detriment  caused  by  the  breach 
of  a  warranty  of  the  fitness  of  an  article  of  personaly  property 
for  a  particular  purpose  is  deemed  to  be  that  which  is  defined  by 
the  last  section,  together  with  a  fair  compensation  for  the  loss  in- 
curred by  an  effort  in  good  faith  to  use  it  for  sucli  j>urpose." 

The  contention  that  section  2305,  relates  only  to  general 
damages,  or  such  as  are  the  natural  and  necessary  results  of  the 
breach  and  does  not  include  special  or  such  conseciuential  damages 
as  the  parties  may  reasonably  be  supposed  to  have  had  in  con- 
templation when  the  sale  was  made,  is  in  a  sense  correct.  That 
section  establishes  the  rule  only  in  cases  to  which  it  is  applicable, 
and  may  be  said  to  express  the  general  rule,  while  section  2306 
provides  for  what  respondent  terms  "special  damages/'  prescrib- 
ing the  cases  in  which  they  are  allowable  and  the  true  measure  of 
the  same.  Construed  together  these  sections  are  not  in  conflict 
with  the  generally  recognize<l  doctrine  relating  to  direct  and  con- 
sequential damages  for  breach  of  warranty.  They  not  only  an- 
nounce the  general  rule,  but  define  the  cases  in  which  the  general 
rule  shall  be  regarded  as  affording  inadequate  redress  and  special 
or  consequential  damages  allowed.  The  fallacy  in  respondent's 
argument  is  his  failure  to  observe  that  his  case  does  not  fall 
within  the  terms  of  the  section  authorizing  special  damages.  If  it 
involved  a  warranty  of  the  fitness  of  the  engine  for  the  purpose 
for  which  it  was  purchased  it  would  admit  of  special  damages,  the 
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measure  of  which  would  require  consideration.  Defendant  may 
have  known  the  purpose  for  which  the  engine  was  purchased,  but 
its  fitness  for  that  purpose  was  not  warranted.  If  there  was  any 
warranty  it  resuUed  from  the  use  of  the  catalogue — the  express 
warranty  printed  therein,  or  from  tlie  contract  of  sale — the  implied 
warranty  that  the  engine  was  "sound  and  merchantable."  Defend- 
ant is  not  complaining  and  plaintiff  is  not  in  position  to  complain 
of  the  charge  as  to  the  measure  of  damages  for  a  breach  of  the 
former,  w^hile  it  is  clear  that  the  proper  measure  of  damages  for  a 
breach  of  the  latter  is  governed  by  the  provisions  of  section  2305, 
Hence,  the  court  erred  in  admitting  evidence  of  lost  profits  and  in 
charging  the  jury  as  it  did  with  respect  to  the  measure  of  dam- 
ages, should  they  find  that  "plaintiff  did  not  know  of  all  the  terms 
and  conditions  printed  in  the  catalogue.  ^Moreover,  the  charge 
was  erroneous  for  the  reason  that  it  failed  to  clearly  define  the 
.nature  and  extent  of  the  injuries  for  which  the  plaintiff  was 
entitled  to  compensation  under  any  implied  warranty.  Therefore, 
assuming  the  circuit  court  had  jurisdiction,  its  judgment  should  be 
reversed  and  a  new  trial  ordered. 
CC)RSOX,   J.,   concurs. 

WHITING,  P.  J.  (concurring  specially).  While  I  am  of 
the  opinion  that,  under  the  pleadings  and  the  instructions  as  given, 
there  is  error  sufficient  to  warrant  the  granting  of  a  new  trial 
herein,  yet  I  am  unable  to  agree  with  the  foregoing  opinion  either 
upon  the  question  of  jurisdiction  or  in  all  that  i's  found  therein 
relating  to  the  measure  of  damages  for  breach  of  warranty. 

While  sections  2305,  2306,  of  the  Revised  Civil  Code  of  this 
state  cover  the  measure  of  damages  in  all  ordinary  cases,  yet  I  am 
of  the  opinion  that,  whenever  there  is  a  warranty  or  quality  or 
fitness  and  the  'seller  knows  that  the  purchaser  has  certain  work 
contracted  for  in  the  performance  of  which  work  the  machine  to 
be  purchased  is  to  be  used,  and  where,  if  there  shall  prove  to  be  a 
breach  of  such  warranty,  it  must  be  anticipated  that  the  purchaser 
will  suffer  a  loss  of  profits  on  the  contract  he  has  entered  into, 
the  seller  will  be  liable  for  such  loss  of  profits  as  would  be  thus 
anticipated  to  naturally  flow  from  such  breach  of  warranty;  the 
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damages  to  be  recovered,  in  any  case,  being  limited  under  section 
2329  of  the  Revised  Civil  Code  by  the  amount  which  the  injured 
party  would  have  gained  if  there  had  been  no  breach  of  such 
warranty.  Sections  671-676  (3d  Ed.),  Sutherland  on  Damages; 
Critcher  v.  Porter-AlcNeal  Co.  et  al.,  135  N.  C.  542,  47  S.  E. 
604.  In  the  North  Carolina  case,  which  in  many  respects  was 
quite  similar  to  this,  is  found  quoted  the  rule  as  laid  down  in  the 
leading  case  of  Headley  v.  Baxendale,  Exch.  341,  as  follows: 
"When  two  parties  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  to  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally — that  is, 
according  to  the  usual  course  of  things — from  such  breach  of  con- 
tract itself,  or  such  a's  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach  of  it.  Now,  if  the 
special  circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiff  to  defendant,  and  thus  known 
to  both  parties,  the  damages  resulting  from  the  breach  of  such  a 
contract,  which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known  and  communi- 
cated. But  on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he,  at  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and  in  a  great 
multitude  of  cases,  not  affected  by  any  special  circumstances  for 
such  a  breach  of  contract,  for,  had  the  special  circumstances  been 
known,  the, parties  might  have  specially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damages  in  that  case,  and  of  this 
advantage  it  would  have  been  very  unjust  to  have  deprived  them." 

I  believe  the  trial  court  was  correct  in.  holding  that  it  had 
acquired  jurisdiction  over  the  defendant  through  the  service  of  the 
summons  upon  the  agent  Brown.  There  was,  in  the  affidavits  pre- 
sented to  such  court,  sufficient  to  justify  the  court  in  finding: 
That  said  corporation  had  been  doing  business  within  this  state, 
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in  the  selling  of  mining  machinery,  for  several  years',  but  that  it  had 
wholly  failed  to  obey  the  laws  of  this  state  requiring  the  appoint- 
ment of  an  agent  upon  whom  service  of  papers  might  be  made," 
that  Brown,  upon  whom  it  is  claimed  service  was  made  in  this 
case,  was  an  agent  of  the  company  who  had  been  such  agent  for 
some  time;  that  every  few  months  he  made  a  certain  territory  in 
this  state  soliciting  and  taking  orders  for  the  machinery  sold  by 
the  defendant  company ;  that  such  agent  had  more  or  less  discre- 
tion in  the  matter  of  granting  terms  to  purchasers,  other  than 
those  terms  named  in  the  catalogues;  and  that  the  company  fre- 
quently shipped  machinery  consigned  to  themselves,  which  ma- 
chinery Brown  would  then  deliver.  Our  statute  permits  of  ser- 
vice upon  a  managing  agent  where  the  foreign  corporation  is 
doing  business  in  this  state.  The  only  question  for  our  determina- 
tion then  is  whether  or  not  said  Brown  was  such  an  agent  as  is 
contemplated  by  such  statute.  No  fixed  rule  or  criterion  can  b« 
laid  down  for  determining  who  are  and  who  are  not  managing 
agents,  but  when,  as  in  this  case,  a  foreign  corporation  has  ap- 
pointed no  agent  upon  whom  service  might  be  made — has  no  fixed 
place  of  business  in  this  state — and  does  no  business  here  except 
that  of  selling  machinery  upon  orders  received  by  mail  or  such 
as  may  be  taken  by  their  traveling  agent,  the  court  should  cer- 
tainly, if  possible,  hold  that  such  agent — ^being  the  only  person  in 
the  state  through  whom  the  company  does  business —  is,  for  the 
purpose  of  litigation  growing  out  of  such  business  transacted 
within  this  state,  a  proper  agent  for  service  of  papers. 

In  the  case  of  Palmer  v.  Foley,  42  Super.  Ct.  Rep.  (N.  Y.) 
369,  the  court  well  said:  "The  Code  does  not  specify  the  extent 
of  the  agency  required  to  bind  defendants  by  service  of  process, 
except  that  the  person  upon  whom  the  service  is  made,  must  be 
managing  agent.  Were  the  rule  to  be  established  as  contended 
by  appellants,  that  the  agent  must  have  charge  of  the  whole  busi- 
ness of  the  corporation,  the  statute  would  be  a  dead  letter,  for 
such  seldom,  if  ever,  exists.  Every  object  of  the  service  is  attained 
when  the  agent  served  is  of  sufficient  character  and  rank  to  make  it 
reasonably  certain  that  defendant  will  be  apprised  of  the  service 
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nia^Ie.  The  statute  is  satisfied  if  he  be  a  managing  agent  U  any 
extent/*  and  the  appellate  court  of  New  York,  in  the  case  of 
Tuchband  v.  Chicago  &  A.  R.  Co.,  115  X.  Y.  437,  22  X.  E.  360, 
used  the  following  language,  which  we  think  is  applicable  to  all 
cases  under  this  statute:  "It  of  course  intends  *a  managing  agent' 
in  this  state;  and  when  the  corporation,  created  by  the  laws  of 
any  other  state,  does  business  in  this  state,  the  person  who.  as  its 
agent,  drx^s  its  business  should  l)e  considered  it  managing  agent." 
In  the  Xew  York  case,  such  foreign  corporation  had  an  office  or 
fixed  place  of  business,  but  we  cannot  see  why  this  fact  should  dis- 
tingui^^h  that  case  from  the  one  now  before  us.  We  are  satisfied 
that  the  trial  court  committed  no  error  in  denying  the  motion  and 
holding  the  service  of  the  summons  to  be  good. 

The  judgment  appealed  from  is  reversed  and  a  new  trial 
ordered. 

McCOY,  J.  I  concur  in  the  result  that  there  should  be  a 
reversal  oi  the  juflgmcnt  and  a  new  trial  ordered. 

SMITH,  J.  I  concur  with  Justice  W'HITIXG  as  to  service 
of  sumuKxis  on  a  managing  agent,  and  in  the  conclusions  of 
Justice  HAXEY  as  to  error  in  the  charge  of  the  trial  court,  for 
which  a  new  trial  should  be  awarded. 


COFFIX  V.  SMITH. 

Where  property  was  bought  from  a  foreign  corporation  by 
means  of  written  orders  which  were  accepted  and  filled  in  foreign 
states,  the  sales  were  consummated  In  such  states,  even  though  ship- 
ments were  made  **f.  o.  b. 'Sioux  Falls,  S.  D.,"  so  that  the  corporation's 
assignee  could  recover  the  purchase  price  though  the  corporation  had 
not  complied  with  Civ.  Code,  §§  883-885,  providing  certain  prere- 
quisites before  a  foreign  corporation  could  maintain  an  action  in  the 
state  on  a  claim., 

In  an  action  on  an  assigned  claim,  in  which  the  answer,  though 
pleading  a  general  denial,  also  alleged  that  *'the  transfer  to  plaintiff 
of  the  pretended  claim"  of  the  assignor,  which  was  a  foreign  corpora- 
tion "was  without  any  further  consideration  or  purpose  than  to  evade. 
If  possible,"  certain  sections  of  the  Civil  Code,  the  assignment  stood 
admitted,  so  as  not  to  call  for  proof. 

(Opinion  filed  December  3,  1910.) 
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Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joskph 
W.  JoNKs,  Judge. 

xAction  by  C.  P.  Coffin  against  Edgar  L.  Smith.  Judgment 
for  plaintiff,  and   defendant   appeals.      Affirmed. 

Aikcns  &  Judge,  for  appellant.  Davis,  Lyon  &  Gates,  for 
respondent. 

WHITING,  P.  J.  This  action  was  brought  by  the  respondent, 
as  assignee  of  the  Illinois  Steel  Company,  a  foreign  corporation,  to 
recover  the  balance  due  on  the  purchase  price  of  a  lot  of  cement 
purchased  by  the  appellant  of  -such  company.  Trial  was  had  be- 
fore the  court  without  a  jury.  Findings,  conclusions,  and  judg- 
ment were  entered  herein  in  favor  of  this  respondent.  A  motion 
for  new  trial  was  denied,  and  appeal  taken. 

It  is  the  contention  of  appellant  that  the  transaction  out  of 
which  the  cause  of  action  arose  was  one  pertaining  only  to  busi- 
ness within  the  state  of  South  Dakota,  and  that,  inasmuch  as  it  is 
admitted  that  the  Illinois  Steel  Company  was  a  foreign  corporation, 
and  that  it  had  never  complied  with  the  provisions  of  sections  883 
to  885  of  the  Revised  Civil  Code  of  this  state,  such  transaction  was 
unlawful,  and  such  corporation  acquired  no  right  of  action  based 
thereon ;  and  it  is  the  further  contention  of  appellant  that  the 
assignment  was  merely  colorable,  thus  leaving  respondent  in  no 
better  position  than  the  corporation  would  be  if  it -had  brought 
this  action.  We  think  the  evidence  clearly  shows  that  this  trans- 
action did  not  pertain  to  business  within  thi's  state.  It  clearly  ap- 
pears that  the  cement  was  purchased  by  means  of  written  orders 
sent  by  appellant  to  respondent  at  its  offices  in  other  states;  that 
such  orders  were  not  taken  by  any  agent  of  respondent  in  this 
state;  that  such  orders  w-ere  accepted  and  filled  in  the  foreign 
states — the  cement  being  all  shipped  from  points  without  this  state. 
It  is  true  that  the  cement  was  shipped  "f.  o.  b."  Sioux  Falls,  S.  D., 
but  we  do  not  regard  this  as  sufficient  to  render  this  a  South  Da- 
kota transaction.  Dannemiller  et  al.  v.  Kirkpatrick,  201  Pa.  218, 
50  Atl.  928;  Coit  &  Co.  V.  Sutton,  102  Mich.  324,  60  N.  W.  690, 
25  L.  R.  A.  819;  State  v.  Carl,  43  Ark.  353,  51  Am.  Rep.  565; 
Flint,  etc.,  v.  McDonald,  21  S.  D.  526,  114  N.  W.  684,  14  L.  R.  A. 
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(N.  S.)  673,  130  Am.  St.  Rep.  735;  Sucker  State  Drill  Go.  v. 
Wirtz  Bros.,  17  N.  D.  313,  115  N.  W.  844,  18  L.  R.  A.  (N.  S.) 
134;  Butler  Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co.,  156  Fed.  i,  84 
C.  C.  A.  167. 

Appellant  insists  that  the  evidence  is  not  sufficient  to  prove 
that  all  the  cement  claimed  to  have  been  shipped  by  respondent's 
assignor  was  shipped  by  it.  It  appears  that  some  of  the  cement 
was  shipped  from  Minneapolis  by  another  corporation.  It,  how- 
ever, clearly  appears  that  such  Minneapolis  corporation  was  the 
agent  of  respondent's  assignor,  and  as  such  made  the  shipments. 

Upon  the  trial,  respondent  offered,  and  there  was  received 
in  evidence,  a  written  assignment  of  the  claim  sued  on.  This  as- 
signment was  executed  by  an  officer  of  the  Illinois  Steeel  Company. 
Respondent  also  placed  in  evidence  proof  of  a  ratification  of  such 
assignment  by  the  directors  of  such  corporation.  Appellant  in- 
sists that  there  is  no  evidence  showing  that  the  officer  who  exe- 
cuted the  assignment  was  authorized  to  execute  the  same;  and, 
moreover,  that  the  pretended  ratification  is  immaterial,  as  it  took 
place  after  this  action  was  started.  Under  the  view  which  we 
take  of  the  issues  before  the  trial  court,  it  becomes  unnecessary 
to  pass  upon  the  above  matters.  Respondent  in  his  complaint 
alleged  that  the  claim  sued  upon  had  been  assigned  to  him,  and 
that  he  was  the  owner  thereof.  Appellant,  answering,  first  pleaded 
a  general  denial,  and  then  for  a  further  defense,  among  other 
things,  pleaded :  'The  transfer  to  plaintiflf  of  the  pretended  claim 
of  said  Illinois  Steel  Company  against  these  defendants  was  with- 
out any  other  or  further  consideration  or  purpose  than  to  evade, 
if  possible,  the  provisions  of  sections  883,  884,  and  885  of  the 
Revised  Civil  Code  of  the  state  of  South  Dalcota."  This  is  far 
different  than  entering  a  general  denial,  and  then  alleging  that, 
even  if  there  were  >such  a  pretended  assignment  or  transfer,  it 
"was  without  any  other  or  further  consideration,"  etc.  Such  a 
pleading  would  leave  denied  the  fact  of  any  assignment.  But  the 
pleading  in  this  case,  taken  as  a  whole,  was  an  admission  that  there 
had  been  a  transfer,  and  an  attack  upon  the  legal  effect  of  such 
transfer.  It  was  therefore  unnecessary  to  prove  any  assignment 
of  the  claim. 
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The  claim  being  valid  as  between  the  foreign  corporation  and 
appellant,  then,  under  the  rulings  of  this  court,  it  was  absolutely 
immaterial  if  the  assignment  to  respondent  was  "without  any  other 
or  further  consideration  or  purpose  than  to  evade  *  *  *  ^^^ 
provisions  of  section  883,  884,  and  885  of  the  Revised  Civil  Code." 
Citizens'  Bank  v.  Corkings,  9  S.  D.  614,  70  N.  W.  1059,  62  Am. 
St.  Rep.  891 ;  Dewey  v.  Koman,  21  S.  D.  117,  no  N.  W.  90. 
.  The  judgment  and  order  appealed   from  are  affirmed. 


STATE  V.  MONTGOMERY. 

Under  Const,  art.  5,  §  29,  providing  that  judges  of  the  circuit 
court  may  hold  courts  in  other  counties  than  their  own  under  such 
regulations  as  may  be  prescribed  by  law,  and  Laws  1905,  c.  84,  de- 
claring it  the  duty  of  such  judges,  when  not  otherwise  officially 
engaged,  to  hold  terms  of  court  in  circuits  other  than  those  to  which 
they  have  been  elected,  on  the  request  of  or  agreement  with  the 
judge  of  such  other  circuit,  whether  or  not  the  said  judge  be  absent, 
unable  to  act,  or  disqualified — a  judge  may  hold  the  term  in  a  circuit 
other  than  his  own,  on  the  mere  oral  request  of  the  judge  of  such 
ottier  circuit;  and  under  such  circumstances  has  jurisdiction  to  pre- 
side over  the  trial  of  a  person  who  has  filed  no  affidavit  of  prejudice 
against  the  regular  judge  of  the  circuit. 

The  evidence  as  to  whether  a  confession  was  voluntary  being 
oonfiicting,  leaving  the  court  in  doubt,  it  may  submit  such  evidence 
to  the  jury,  admitting  the  confession  in  evidence,  to  be  considered  if 
they  find  it  was  voluntary. 

An  instruction  that  defendant's  confession  should  not  be  con- 
sidered if  made  under  stress  of  "great  fear"  was  based  on  his  testi- 
mony and  was  therefore  pertinent;  he  testified  that  he  was  in  a 
state  of  great  fear,  that  he  was  almost  scared  to  death,  at  the  time 
he  made  the  confession. 

Complaint  may  not  be  made  of  the  use  of  the  words  "great  fear" 
in  the  court's  instruction  stating,  among  other  things,  that  his  con- 
fession should  not  be  considered  if  made  under  stress  of  "great  fear/' 
where  it  is  not  probable  that  any  reasonable  person  could  have  been 
misled  thereby,  in  view  of  the  lengthy  and  complete  instructions, 
on  the  question  of  the  voluntary  character  of  the  confession,  prepared 
by  defendant  and  given  at  his  request. 

Defendant  could  not  have  been  prejudiced  by  the  part  of  the 
court's  instruction,  which,  standing  alone,  put  on  him  the  burden  of 
showing  beyond  a  reasonable  doubt  that  his  confession  was  not  made 
freely  and  voluntarily;  the  correct  rule  being  clearly  stated  twice  in 
tho  same  instruction,  once  before  and  once  after  the  objectionable 
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words,   and   several    times   in    the    instructions    given   at    defendant's 
request. 

(Opinion  filed   December  3,  1910.) 

Appeal  from  Circuit  Court,  Harding  County.  Hon.  Levi 
McGee,  Judge. 

Louie  Montgomery  was  convicted  of  arson,  and  appeals.  Af- 
firmed. 

Robert  C.  Hayes  and  John  T.  Heffron,  for  appellant.  S,  IV. 
Clark,  Atty.  Gen.,  C.  D.  Sterling,  Asst.  Atty.  Gen.,  and  IV.  M. 
Bennett,  State's  Atty.,  for  the  State. 

McCOY,  T-  Information  was  filed  charging  the  def-endant, 
Louie  Montgomery,  with  having  committed  the  crime  of  arson 
within  Butte  county,  in  the  Eighth  judicial  circuit,  to  which  charge 
he  entered  the  plea  of  not  guilty.  On  the  trial  the  jury  returned 
the  verdict  of  guilty,  and  defendant  was  thereupon  sentenced  to  a 
term  in   the  penitentiary. 

Defendant  has  brought  the  cause  before  this  court  on  appeal, 
assigning  various  errors.  Cnly  three  assignments  of  error  are 
discussed  in  appellant's  brief. 

First.  Appellant  contends  there  was  error  in  the  case  being 
tried  before  Hon.  Levi  McGee,  judge  of  the  circuit  court  of  the 
Seventh  judicial  circuit,  instead  of  before  Hon.  W.  G.  Rice,  judge 
of  the  Eighth  judicial  circuit.  It  appears  that  one  Roger  Boe 
was  also  charged  with  arson,  and  was  on  trial  at  the  same  term 
of  court  at  which  the  defendant  in  this  case  was  arraigned  and 
tried;  that  said  Boe  made  and  filed  an  affidavit  of  prejudice 
against  Hon.  \V.  G.  Rice,  judge  of  the  Eighth  circuit,  and  there- 
uix)n  Judge  Rice  requested  Judge  McGee  of  the  Seventh  circuit  to 
preside  at  the  trial  of  said  Boe,  and  also  orally  requested  Judge 
McGee  to  try  all  the  other  causes  then  pending  for  trial  in  said 
county  at  said  term  of  court;  that,  when  this  defendant  was 
called  for  arraignment,  he  objected  to  being  arraigned  before 
Judge  McGee  of  the  Seventh  circuit  instead  of  Judge  Rice 
of  the  Eighth  circuit,  contending  that  he  had  made  and  filed  no 
affidavit  of  prejudice  against  Judge  Rice,  and  that  Judge  McGee 
had  no  jurisdiction  to  preside  over  or  hear  the  cause  of  defendant. 
We  are  of  the  opinion  that  this  contention  of  the  defendant  is  un- 
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tenable.  Section  29,  art.  5,  of  the  state  Constitution,  provides  that 
judges  of  the  circuit  court  may  hold  courts  in  other  countries  than 
their  own  under  such  regulations  as  may  be  prescribed  by  law. 
Chapter  84  of  the  laws  of  1905  provides  that  it  shall  be  the  duty  of 
the  several  circuit  court  judges  of  this  state,  when  not  otherwise 
officially  engaged,  to  hold  terms  of  court  in  circuits  other  than 
those  to  which  they  have  been  elected  upon  the  request  of  or 
agreement  with  the  judge  of  such  other  circuit,  whether  or  not 
the  said  judge  be  absent,  unable  to  act,  or  disqualified.  There  is 
nothing  in  this  chapter  requiring  a  written  request  or  agreement 
or  order  signed  by  the  resident  judge  of  the  circuit  in  order  to  call 
in  a  judge  of  some  other  circuit.  An  oral  request  or  agreement 
is  sufficient,  and  it  sufficiently  appears  in  this  case  that  Hon.  Levi 
McGee  was  requested  by  Hon.  W.  G.  Rice  to  preside  over  the 
said  term  of  circuit  court  in  and  for  Harding  county,  to  which  this 
cause  was  transferred  ujwn  the  creation  of  Harding  from  a  portion 
of  said  Butte  county,  and  at  which  term  of  court  this  cause  was 
tried. 

Second.  On  the  trial  the  state  sought  to  prove  a  confession 
of  the  defendant.  The  sheriff  to  whom  such  alleged  confession 
was  made  was  called  by  the  state  and  sworn,  and  asked  to  state 
a  conversation  he  had  with  defendant  in  relation  to  the  burning  of 
a  certain  bam,  the  subject  of  the  arson  charged.  At  the  request 
of  the  appellant,  the  jury  were  required  to  retire,  and  testimony 
was  pHxhiced  by  the  defendant  and  by  the  state  and  heard  by  the 
court,  in  the  absence  of  the  jury,  touching  the  question  as  to 
whether  or  not  the  said  confession  was  voluntary  or  otherwise. 
The  defendant  and  many  other  witnesses  testified  on  the  issue 
before  the  court.  It  will  serve  no  useful  purpose  to  set  out  or 
repeat  this  testimony.  There  was  a  very  sharp  and  well-defined 
conflict  in  th^  testimony  touching  the  circumstances  under  which 
said  confession  was  made.  At  the  conclusion  of  this  testimony, 
and  after  argument  of  counsel  pro  and  con,  the  court  declined  to 
pass  upon  the  voluntary  or  involuntary  character  of  said  con- 
fession, and  announced  that  he  would  overrule  the  objections  to 
such  testimony,   and   submit  the   whole  matter   to  the   jury.     To 
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this  ruling  the  defendant  duly  excepted,  and  now  urges  and  con- 
tends that  it  was  error  for  the  court  to  refuse  to  pass  on  the 
question  of  the  admissibility  of  the  alleged  confession,  and  also 
that  the  court  erred  in  submitting  the  question  of  the  voluntary 
or  involuntary  character  of  such  confession  to  the  jur\\  Defend- 
ant also  objected  to  the  introduction  of  such  confession  on  the 
ground  that  the  court  had  not  passed  on  the  question  of  its  com- 
petency and  admissibility,  which  objection  was  overruled  and  excep- 
tion taken.  The  question  of  the  sufficiency  of  the  evidence  on  the 
issue  of  the  voluntary  or  involuntary  character  of  this  confession 
is  not  raised  by  the  assignments  of  error,  but  the  contention  of 
defendant  seems  to  be  that  the  court  erred  in  not  passing  on  the 
effect  of  this  evidence  himself,  instead  of  submitting  the  question 
to  the  jury.  We  are  of  the  opinion  that  the  appellant's  objections 
and  contention  are  not  well  taken. 

In  the  case  of  State  v.  Allison,  24  S.  D.  622,  124  X.  W.  747, 
this  court  said :  "If  the  evidence  submitted  to  the  court  should 
be  conflicting,  leaving  in  the  mind'  of  the  court  any 
question  as  to  the  competency  of  such  confession,  then  the 
question  of  such  competency  should  be  submitted  to  the  jur>',  by 
recalling  the  witnesses  and  examining  them  on  this  point  in  the 
presence  of  the  jury."  That  is  precisely  what  was  done  in  this 
case.  It  may  be  proper  for  the  court,  instead  of  the  jury,  as 
most  frequently  is  the  case,  to  decide  the  question  of  the  volun- 
tariness of  the  confession,  and  whether  or  not  the  court  or  jury 
should  pass  upon  any  particular  case  would  be  to  a  large  extent 
within  the  sound  discretion  of  the  trial  court.  In  a  case  where 
the  trial  court  deemed  it  pro]x?r  to  submit  the  question  to  the  jury 
it  would  then  be  highly  improper  for  the  court  to  express  an 
opinion  on  such  question  in  the  presence  of  the  jury,  but  should 
submit  the  issue  to  the  jury  on  proper  instructions.  In  the  case 
at  bar  there  was  certainly  no  abuse  of  judicial  discretion  in  sub- 
mitting the  question  of  the  voluntary  character  of  the  confession 
in  question  to  the  jury. 

Third.  On  the  trial  the  court  gave  the  following  instruction, 
to  which  the  defendant  excepted  and  now  urges  the  same  as  error : 
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"Now,  gentlemen  of  the  jury,  there  has  been  introduced  before 
you  a  purported  or  alleged  confession  of  this  defendant  in  this 
case.  I  have  admitted  this  evidence  before  you  for  your  considera- 
tion in  connection  with  all  the  other  evidence  in  the  case.  Not- 
withstanding my  admission  of  this  evidence,  I  have  also  admitted 
all  the  facts  and  circumstances  surrounding  the  taking  of  this 
confession,  and  I  instruct  you,  gentlemen  of  the  jury,  if  you  be- 
lieve beyond  a  reasonable  doubt  that  this  confession  was  made 
without  fear  or  threats  or  promises,  you  should  take  it  into 
consideration.  On  the  other  hand,  should  you  believe 
from  the  testimony  beyond  a  reasonable  doubt  that 
this  testimony  or  that  confession  or  purported  confes- 
sion on  the  part  of  the  defendant  was  not  made  free  and  voluntary, 
but,  on  the  contrary,  was  made  under  stress  of  great  fear  or 
threats  or  inducements  held  out  to  the  defendant,  then  you  have 
the  right  to  exclude  the  entire  confession,  and  not  consider  it  in 
your  deliberations.  On  the  other  hand,  if  you  believe  beyond  a 
reasonable  doubt  that  it  was  given  free  and  clear,  without  fear  and 
without  inducement  or  fear  of  those  in  authority  or  position  to 
hold  out  inducements  to  the  defendant  or  parties  making  threats, 
then  you  should  consider  that  confession  in  connection  with  all  the 
other  evidence  in  the  case.  You  should  not  put  a  strained  con- 
struction either  upon  this  question  of  free  and  voluntary  confession. 
You  should  look  upon  it  in  a  reasonable  light;  in  the  light  that 
men  consider  any  and  all  business  affairs."  Appellant  contends 
that  the  use  of  the  words  "great  fear"  by  the  court,  in  giving  the 
said  instruction,  render  the  same  erroneous  and  prejudicial  to 
defendant.  We  are  of  the  opinion  that  this  contention  is  also  un- 
tenable. Very  lengthy  and  complete  instructions  were  prepared 
and  requested  by  defendant  and  given  to  the  jury  on  the  ques- 
tion of  the  voluntary  character  of  the  confessions  in  question, 
and  taking  these  instruction  as  a  whole,  it  is  not  probable  that  any 
reasonable  person  could  have  been  misled  by  the  said  instruction 
excepted  to.  Again,  this  instruction  was  based  on  defendant's 
testimony,  and  was  pertinent  for  that  reason.  The  defendant  had 
testified  that  he  was  in  a  state  of  great  fear,  that  he  was  almost 


Digitized  by 


Google 


544  SOUTH   DAKOTA  REPORTS.  [December, 


scared  to  death,  at  the  time  he  made  the  statements  CDnstituting 
the  alleged  confessions — tliat  he  was  apprehensive  of  mob  violence. 
In  connection  with  such  testimony,  we  are  of  the  opinion  that 
the  giving  of  the  instruction  in  question  was  not  error. 

It  is  also  contended  by  api>ellant  that  this  instruction  in  ques- 
tion is  so  worded  as  to  place  the  burden  on  him  of  showing  be- 
yond a  reasonable  doubt  that  the  confession  was  not  made  free 
and  voluntary.  Kut,  taking  the  instructions  as  a  whole,  we  are 
of  the  opinion  that  no  reasonable  person  would  be  misled  by  reason 
of  the  objectionable  clause  appearing  in  this  instruction.  That 
portion  of  this  instruction,  *'on  the  other  hand,  should  you  believe 
from  the  testimony  beyond  a  reasonable  doubt  that  this  testimony 
or  that  confess  if  wi  or  purported  confession  on  the  part  of  defendant 
was  not  made  free  and  voluntary,  but  on  the  contrary,  was  made 
under  stress  of  great  fear  or  threates  or  inducements  held  out  to 
defendant,  then  you  would  have  the  right  to  exclude  the  entire 
confession,  and  not  consider  it  in  your  deliberations,''  standing 
alone  as  the  entire  and  only  instruction  on  that  point  would  cer- 
tainly constitute  reversible  error,  as  the  burden  was  on  the  state 
to  show  beyond  a  reasonable  doubt  that  said  confession  was  free 
and  voluntary,  and  it  was  not  incumbent  on  defendant,  on  the 
other  hand,  to  show  beyond  a  reasonable  doubt  that  such  confes- 
sion was  not  freely  and  voluntary  made.  In  two  other  clauses 
of  this  objectionable  instruction,  one  preceding  and  one  following, 
the  court  stated  the  rule  properly  and  as  casting  the  burden  on  the 
state  to  show  beyond  a  reasonable  doubt  that  such  confession  wa's 
made  freely  and  voluntarily.  In  the  instructions  prepared  by  and 
given  on  request  of  defendant,  the  jury  were  instructed  that:  **In 
order  to  enable  you  to  consider  the  alleged  confessions  of  the  de- 
fendant or  any  of  them,  you  must  be  satisfied  beyond  a  reason- 
able doubt  that  such  confession  was  freely  and  voluntarily  made. 
If  you  have  any  reasonable  doubt  on  that  subject,  it  is  your  duty 
not  to  consider  such  confession  in  arriving  at  your  verdict."  The 
other  portions  of  these  instructions,  taken  as  a- whole,  so  repeatedly, 
clearly,  and  definitely  fixing  the  proper  rule  on  at  least  three  dif- 
ferent occasions  leads   to  the  inevitable  conclusion  that  appellant 
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could  not  have  been  prejudiced  in  the  least  by  the  erroneous  clause 
appearing  in  the  excepted-to  instruction. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 


TUTTLE  V.  TUTTLE. 

The  amount  the  wife  should  receive  as  permanent  alimony  when 
granted  a  divorce  for  her  husband's  fault  rests  in  the  sound  discretion 
of  the  trial  court;  yet  if  the  award  is  erroneous  on  its  face  or  in- 
equitable to  either  party,  it  may  be  reviewed  on  appeal. 

In  determining  the  amount  of  permanent  alimony  to  be  awarded 
to  a  wife  on  her  obtaining  a  divorce  tor  the  husband's  fault,  the  court 
should  consider  the  value  of  his  property,  his  capacity  to  earn  money, 
the  value  of  her  property,  the  age  and  health  of  each,  position  in 
society,  faults  of  each  as  the  cause  of  the  separation,  the  care  and 
custody  of  children,  if  any,  and  if  there  be  no  children,  and  the  hus- 
band has  both  real  and  personal  property  and  the  wife  has  none,  she 
Is  entitled,  in  the  absence  of  other  controlling  circumstances,  to  at 
least   one-third   in  value  of   his  entire  property. 

"Permanent  alimony"  is  that  provision  which  the  law  makes  for 
the  support  of  a  wife,  or  of  her  who  was  a  wife,  out  of  the  estate  of 
the  husband  after  separation,  in  lieu  of  his  common-law  obligation 
to  support  her  as  his  wife  if  they  should  have  continued  living  to- 
gether. 

Plaintiff,  who  was  36  years  of  age,  and  defendant  46,  after 
having  been  married  about  three  years  were  divorced  because  o'£ 
defendant's  extreme  cruelty.  At  the  time  of  the  decree,  defendantDs 
property  amount  to  $16,500,  nearly  all  of  which  had  been  accumu- 
lated prior  to  the  marriage.  Plaintiff  had  no  property  except  her 
wearing  apparel,  worth  $75  when  married,  and  not  to  exceed  $50  at 
the  date  of  the  decree.  Neither  plaintiff  nor  defendant  had  any 
children,  and  in  anticipation  of  the  suit,  defendant  transferred  a 
portion  of  his  estate,  worth  $8,000  to  his  sister.  The  court  allowed 
plaintiff  in  all,  for  temporary  alimony  and  expense  money,  $630. 
Held,  that  an  award  of  $2,000  as  permanent  alimony  was  an  improper 
exercise  of  discretion  and  should  be  increased  to  $5,500,  payable  in 
yearly  installments  of  $1,000  each,  and  made  a  first  lien  on  all  of 
defendant's  property. 

(Opinion  filed  December  3,  1910.) 

Appeal   from  Circuit  Court,  Kingsbury  County.     Hon.   \ix\ 

E.  Taylor,  Judge. 

Vol.    26    S.    D.    35 
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Action  by  Anna  F.  Tuttle  against  Edmund  L.  Tuttle.  From 
so  much  of  a  divorce  decree  as  awarded  plaintiff  $2,000  only,  she 
appeals.     Modified. 

See,  also  26  S.  D.  — ,  128  N.  W.  695. 

A,  W.  Wilniarth,  for  appellant.  Gardner,  Fairbank  & 
Churchill  and  W.  A.  Lynch,  for  respondent. 

McCOY,  J.  This  action  was  instituted  in  the  circuit  court 
by  the  plaintiff  and  appellant,  Anna  F.  Tuttle,  against  Edmund  L. 
Tuttle,  defendant  and  respondent,  for  the  pmrpose  of  obtaining  an 
absolute  divorce  from  respondent  and  permanent  alimony.  The 
trial  of  the  issues  resulted  in  findings  and  judgment  in  favor  of 
appellant  and  an  awarding  to  her  by  the  trial  court  of  $2,000 
permanent  alimony.  Plaintiff  has  appealed  from  that  part  of  the 
judgment  and  decree  awarding  her  $2,000  permanent  alimony. 

There  is  but  one  assignment  of  error  urged  and  but  one  ques- 
tion for  consideration  before  this  court  and  that  is,  whether  the 
trial  court  abused  its  discretion  in  awarding  plaintiff  only  $2,000 
pennaneht  alimony.  This  assignment  of  error  is  based  solely 
upon  the  findings  of  fact  made  by  the  trial  court.  Plaintiff  based 
her  cause  of  action  on  the  ground  of  cruel  and  inhuman  treatment. 
Defendant,  in  the  counterclaim  contained  in  his  answer,  also  made 
cross-complaint  charging  plaintiff  with  infidelity  and  fraud  in  con- 
tracting the  said  marriage. 

The  court  made  the  following  findings  of  fact:  That  plain- 
tiff and  defendant  were  married  at  Crown  Point,  Ind.,  January  12, 
1907,  and  ever  ^since  have  been  and  now  are  husband  and  wife; 
that  plaintiff  is  36  years  of  age  and  defendant  46  years  of  age, 
toth  in  good  health,  and  neither  plaintiff  nor  defendant  have  any 
children;  that  both  the  plaintiff  and  defendant  are  now  and  have 
been  residents  of  Kingsbury  county  for  more  than,  two  years  last 
past;  that  plaintiff  and  defendant  were  raised  from  childhood  in 
the  city  of  Waukegan,  111.,  and  attended  the  same  school  in  said 
city  and  have  been  personally  acquainted  since  their  childhood 
days ;  that  'since  the  marriage  of  the  plaintiff  and  defendant,  the 
defendant  for  more  than  two  years  has  treated  the  plaintiff  with 
extreme  cruelty  and  has  inflicted  grievous  mental  suffering  upon 
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her,  and  called  her  vile  and  opprobrious  names  and  has  charged 
her  with  infidelity  to  her  marriage  vow  and  with  unchastity  prior 
to  her  marriage  with  him,  and  has  refused  to  call  with  her  socially 
upon  any  of  their  neighbors  and  has  refused  to  go  with  her  or 
permit  her  to  accompany  hirri  to  any  place  of  amvFsement  or  to  any 
social  gatherings;  that  the  value  of  the  defendant's  property  at 
this  time  is  the  sum  of  $16,500,  nearly  all  of  which  was  accumu- 
lated by  him  prior  to  the  marriage  of  the  plaintiff  and  defendant, 
as  herein  set  out,  nearly  all  of  which  is  personaly  property;  that 
the  plaintiff  had  no  property  except  her  wearing  apparel,  of  about 
$75  in  value  at  the  time  of  the  marriage  between  plaintiff  and 
defendant,  and  at  the  present  time  has  no  property  except  her 
wearing  apparel,  not  to  exceed  the  value  of  $50. 

The  court  made  the  following  conclusions  of  law :  That  the 
plaintiff  is  entitled  to  a  decree  of  this  court  severing  the  bonds  of 
matrimony  heretofore  existing  between  the  plaintiff  and  defend- 
ant; that  the  defendant  pay  to  the  plaintiff  from  the  proceeds  of 
his  property  alimony  in  the  sum  of  $2,000,  payable  as  follows,  to- 
wit,  $400  at  this  time;  $400  on  the  ist  of  January,  191 1 ;  $400 
on  the  ist  of  January,  1912:  $400  on  the  ist  of  January,  1913; 
and  $400  on  the  ist  of  January,  1914;  provided,  that  if  the  plain- 
tiff remarry,  defendant  shall  not  be  required  to  pay  any  of  the 
payments  herein  stated  falling  due  after  the  said  marriage;  that 
the  defendant  ^should  be  required  to  give  a  good  and  sufficient 
bond  in  the  sum  of  $3,000,  to  be  approved  by  the  court  to  insure 
the  compliance  with  said  order,  and  on  failure  of  the  defendant 
to  give  a  bond  which  the  court  will  approve  the  whole  sum  of 
$2,000  shall  be  due  and  payable  at  once. 

The  contention  of  appellant  is  that,  under  the  said  findings  of 
fact,  she  should  have  been  awarded  permanent  alimony  far  in 
excess  of  $2,000.  In  this  contention  we  are  of  the  opinion  that 
appellant  is  in  the  right.  While  there  is  no  arbitrary,  fixed  rule 
defining  and  limiting  just  what  proportion  of  the  husband's  prop- 
erty the  wife  should  receive  as  pemianent  alimony  where  she  has 
been  granted  a  divorce  for  his  fault,  and  w'hile  the  matter  of  the 
amount  of  such  alimonv  rests  in  the  soimd  discretion  of  the  trial 
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court,  still,  if  the  award  is  erroneous  on  its  face  or  unjust  and 
inequitable  to  either  party,  it  is  the  subject  of  review  and  correc- 
tion on  appeal.  Williams  v.  Williams,  6  S.  D.  284,  61  N.  W.  38; 
14  Cyc.  769.  When  in  equity  and  justice  the  amount  awarded  is 
too  great,  the  apj^ellate  court  will  reduce  such  amount.  Williams 
V.  Williams,  supra.  Fahey  v.  Fahey,  43  Colo.  354,  96  Pac.  251, 
18  L.  R.  A.  (N.  S.)  1154,  127  Am.  St.  Rep.  118.  When  the 
amount  awarded  by  the  trial  court  is  inadequate,  under  the  cir- 
cumstances shown,  the  appellate  court  will  increase  the  amount 
thereof.  Muir  v.  Muir,  133  Ky.  125,  92  S.  W.  314,  4  L.  R.  A. 
(N.  S.)  909;  Hoff  V.  HoflF,  48  Mich.  281,  12  N.  W.  160;  Schabel  v. 
Schabel,  115  Mich.  487,  73  X.  W.  553;  Walston  v.  Walston,  126 
N.  W.   145;  7  Decennial  Digest,  Title,  Divorce,  §  240. 

In  arriving  at  what  is  a  just  and  equitable  amount  of  per- 
manent alimony  that  should  be  allowed  the  wife,  on  separation  by 
divorce  for  the  fault  of  the  husband,  various  matters  should  be 
taken  into  consideration.  The  value  of  his  property  both  real 
and  personal,  and  his  capacity  to  earn  money,  the  value  of  her 
property,  the  age  and  health  of  each,  the  position  of  each  in  so- 
ciety, the  faults  of  each  as  to  the  cause  of  the  separation,  the 
care  and  custody  of  the  children,  and  all  such  kindred  questions 
may  and  should  be  considered.  Where  there  arc  no  children,  and 
where  the  husband  has  property  both  real  and  jx^rsonal,  and  the 
wife  has  none,  and  where  there  are  no  other  controlling  influences 
or  considerations,  she  is  entitled  as  a  matter  of  course  to  at  least 
one-third  the  value  of  his  entire  property.  2  Bishop,  ^lar.  & 
Divorce,  §  464.  Permanent  alimony  rs  that  provision  which  the 
law  makes  for  the  support  of  the  wife,  or  of  her  who  was  the 
wife,  out  of  the  estate  of  the  husband  after  separation,  in  lieu  of 
his  common-law  obligation  to  support  her  as  his  wife,  if  they  should 
have  continued  living  together.  She  was  entitled  to  and  had  his 
support  out  of  all  he  possessed,  including  earnings.  When  he  has 
broken  up  that  relation,  so  that  she  can  no  longer  partake  jointly 
with  him  of  such  support,  the  law  sets  apart  to  her  enough  of  his 
estate,  including  earnings,  to  make  an  equivalent  of  what  she  is 
denied  by  his  fault.     Less  than  that  would  be  to  put  a  premium 
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upon  the  husband's  abandonment  of  his  wife.  .  Muir  v.  Muir, 
supra.  How  much  in  judicial  reason  should  she  be  allowed?  "If, 
to  determine  w^hat  proportion  of  the  joint  income  the  wife  should 
have  for  her  alimony,  we  look  into  what  the  law  has  established 
for  other  things,  we  shall  conclude  that  the  causes  must  be  rare 
in  which  it  ought  to  be  less  than  one-third.  The  rule  for  dowser 
and  for  the  distribution  of  the  effects  of  a  deceased  husband 
recognizes  the  right  of  the  wafe  to  use  one-third  or  more  of  the 
common  estate.  And  surely  in  natural  justice,  a  wife  dwelling 
apart  from  her  husband  ishould  be  permitted  to  spend  one-half  as 
much  for  her  living  as  he  for  his.  Nor  would  this  be  giving  her 
anything  because  of  the  fact  that  she  is  the  injured  party.  Rut, 
if  money  can  help  in  binding  up  the  w^ounds  which  he  inflicted,  his 
money  should  be  called  into  this  service.  And,  if  the  guilt  of  the 
parties  w*ere  equal,  she  should,  in  still  another  view,  have  what 
would  make  her  pecuniary  situation  as  comfortable  as  his,  namely, 
since  marriage  united  the  tw^o  in  equal  fortunes,  they  should  be 
equal  as  well  in  non-cohabitation  as  in  cohabitation.  Thus  we 
have  the  smallest  proportion  indicated  by  reason,  liable  to  be  in- 
creased more  or  less  by  the  particular  facts  of  the  case."  2  Bishop, 
Mar.  &  Div.,  §  467. 

Taking  these  authorities  as  a  criterion  and  applying  them  to 
the  facts  and  circumstances  of  this  case,  as  shown  by  the  findings, 
the  least  equitable  and  just  amount  that  should  have  been  awarded 
to  plaintiff,  as  permanent  alimonj^,  was  one-third  the  value  of  de- 
fendant's property.  There  are  no  facts  and  circumstances  found 
showing  any  reason  why  the  same  should  be  less.  Here  it  appears 
that  defendant  owned  all  the  p;-operty  and  plaintiff  practically 
none.  Marriage  had  united  the  two  in  equal  fortunes  so  far  as 
the  means  of  support  was  concerned.  The  finding  of  the  court  is 
that  defendant  for  more  than  two  years  treated  plaintiff  with  ex- 
treme cruelty,  and  inflicted  upon  her  grievous  mental  suffering, 
and  called  her  vile  names,  and  charged  her  with  infidelity.  There 
is  no  finding  that  she  was  at  fault  in  the  least.  By  the  marriage 
relation  he  was  legally  obligated  to  furnish  her  support,  according 
to  his  means  and  station,  the  remainder  of  her  life,  had  such  mar- 
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riage  relation  continued.  By  his  fault  she  is  cast  apon  the  world 
alone.  It  is  a  matter  of  common  knowledge  that  the  opportunity 
and  chance  for  a  divorced  woman  of  plaintiff's  age  to  again  be 
advantageously  married  is  not  good.  If  plaintiff's  permanent  ali- 
mony, on  separation  by  divorce  for  defendant's  fault,  is  to  be 
given  in  lieu  of  his  obligation  to  support  her,  it  certainly  and 
logically  follows  that  the  amount  of  such  permanent  alimony 
should  be  in  some  similar  proportion  to  the  reasonable  value  of 
such  obligation  to  support;  otherwise  there  would  be  a  premium 
placed  upon  defendant's  cruel  and  inhuman  treatment  of  plaintiff. 
Therefore  we  conclude  that  under  the  findings  in  this  case  the 
total  sum  of  $2,000  permanent  alimony  is  wholly  inadequate  and 
out  of  all  just  proportion  to  the  reasonable  value  of  defendant's 
obligation  to  support  her,  as  his  wife,  and  as  he  should  have  sup- 
ported her,  according  to  the  means  he  possessed,  had  such  mar- 
riage relation  continued. 

It  appears  that  tem-porary  alimony  and  expense  money  has 
been  allowed  plaintiff  from  defendant's  property,  in  all  about  $630, 
and  it  also  appears  that  defendant  prior  to  the  beginning  of  this 
action,  and  in  anticipation  thereof,  had  transferred  to  his  sister  a 
portion  of  his  estate  valued  at  $8,000,  and,  taking  these  things  all 
into  consideration,  we  are  clearly  of  tlie  view  that  defendant 
should  pay  to  plaintiff  $5,500  as  permanent  alimony. 

That  part  of  the  judgment  of  the  circuit  court  relating  to  the 
amount  and  payment  of  permanent  alimony  is  therefore  modified 
to  read  as  follows:  That  defendant  pay  to  plaintiff  permanent 
alimony  in  the  sum  of  $5,500,  to  be  paid  ais  follows :  $1,500  on 
or  before  January  i,  191 1;  $1,000  on  or  before  January  i,  1912; 
$1,000  on  or  before  January  i,  1913;  and  $1,000  on  or  before 
January  i,  1914;  $1,000  on  or  before  January  i,  1915,  each  of 
said  last  four  payments  to  draw  interest  at  the  rate  of  6 
per  cent  per  annum  from  January  i,  191 1,  until  paid;  and 
that  defendant  be  required  to  give  and  furnish  a  good  and  suf- 
ficient bond  in  the  sum  of  $8,000,  to  be  approved  by  the  said 
circuit  court,  and  conditioned  that  defendant  will  pay  said  amounts 
on   the  said   dates   specified;   and  that   in  case   defendant   should 
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fail  to  pay  said  first  payment  of  $1,500  on  or  before  January 
I,  191 1,  or  should  fail  to  furnish  said  bond  on  or  before  Janu- 
ary I,  191 1,  that  then,  and  in  that  event,  the  whole  amount  of  said 
$5^500  permanent  alimony  shall  become  due  and  payable  at  once, 
and  J:he  same  shall  thereupon  become  a  first  lien  upon  all  the 
property  of  defendant,  and  which  property  may  be  sold  under  this 
judgment  to  satisfy  said  lien;  and  all  other  parts  and  portions  of 
5aid  judgment  in  the  circuit  court  shall  remain  as  now  entered, 
and  the  said  circuit  court  is  directed  to  enter  final  judgment  in 
this  cause  in  accordance  with  this  decision. 


ALBIEN  V.  SMITH. 


An  appellate  court,  in  the  absence  of  proper  allegations  and 
facts  in  the  record,  cannot  assume  that  a  receiver  is  authorized  to 
assert  the  rights  of  general  creditors. 

Where  a  chattel  mortgage  provided  that  the  mortgagee  should 
have  possession  for  the  purpose  of  foreclosure,  a  right  to  possession 
as  against  a  receiver  appointed  in  a  creditor's  action  could  be  defeated 
only  by  allegation  and  proof  by  the  receiver  of  facts  showing  au- 
thority in  him  to  assert  and  defend  the  rights  of  creditors. 

The  right  of  a  receiver  appointed  in  a  creditor's  action  to  defeat 
a  chattel  mortgagee's  right  to  possession  for  the  purpose  of  foreclo- 
sure is  not  shown  by  a  mere  allegation  of  the  receiver's  appointment, 
and  that  there  are  creditors  of  the  mortgagor  who,  though  not  parties 
to  either  action,  might  defend  against  the  claims  of  the  mortgagee. 

Prior  to  the  recording  of  a  chattel  mortgage  on  a  stock  of  goods, 
the  mortgagor  borrowed  $900  from  a  bank,  pledging  certain  stock  of 
a  corporation,  to  which  the  mortgagor  conveyed  the  stock  subject  to 
the  mortgage,  as  collateral  security.  A  receiver  having  been  ap- 
pointed in  a  suit  by  the  bank  to  recover  its  debt,  the  mortgagee  sued 
fo:*  possession  to  foreclose  under  the  terms  of  the  mortgage,  and, 
though  the  receiver  answered  denying  the  validity  of  the  mortgage, 
there  was  no  allegation  that  the  bank  had  any  equitable  or  other 
lien  on  the  assets  of  the  corporation  as  a  holder  of  the  corporate 
stock.  Held,  that  there  was  therefore  no  allegation  showing  that 
the  receiver  had  any  right  as  the  representative  of  creditors  to  defend 
against  the  mortgage  not  available  to  the  mortgagor,  under  the  rule 
that  a  creditor  who  has  no  lien  on  the  debtor's  property  may  not 
assert  the  invalidity  of  a  chattel  mortgage  as  fraudulent  under  the 
statute. 

(Opinion  filed   December   3,    1910.) 
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On  rehearing.    Affirmed. 

For  former  opinion,  see  24  S.  D.  203,  123  N.  W.  675. 

SMITH,  J.  This  case  is  before  us  on  rehearing.  The  original 
opinion  is  found  in  24  S.  D.  203,  123  X.  W.  675.  The  case  is 
there  fully  stated,  and  it  is  unnecessary  to  restate  the  facts  except 
as  they  relate  to  the  particular  question  presented  upon  this  re- 
hearing. Briefly  stated,  the  pertinent  facts  are  as  follows :  Custer 
County  Bank  brought  an  action  against  the  Walling  Mercantile 
Company,  and,  upon  certain  grounds  which  are  not  challenged  on 
this  appeal,  one  J.  R.  Smith  was  apix)inted  receiver  of  the  assets 
of  the  Mercantile  Company  and  took  into  his  possession  all  its 
merchandise.  Prior  to  the  action  by  the  Custer  County  Bank, 
\V.  H.  Walling  executed  a  mortgage,  on  the  stock  to  Anna  A. 
Albien,  who  is  plaintiff  in  this  action.  The  plaintiff,  Albien,  de- 
manded possession  of  the  merchandise  from  the  receiver,  who  re- 
fused to  surrender  possession,  and  this  action  was  instituted  in 
claim  and  delivery.  Upon  the  trial  it  was  disclosed  that  the  plain- 
tiff, Albien,  some  time  prior  to  the  transactions  above  stated,  being 
then  the  ow^ier  of  a  stock  of  merchandise,  sold  the  same  to  the 
defendant  W^alling,  for  a  consideration  of  $3,689,  $1,000  of  which 
was  paid  in  cash  and  the  balance  by  note  upon  which  the  sum  of 
$25  was  to  be  paid  monthly  until  paid,  a  note  for  the  balance  of 
the  purchase  price  being  secured  by  the  chattel  mortgage  herein- 
before referred  to.  At  the  time  the  mortgage  was  given  it  was 
orally  agreed  between  Anna  A.  Albien  and  Walling  that  Walling 
might  sell  and  dispose  of  the  goods  in  the  usual  course  of  busi- 
ness, and  after  paying  the  amount  to  be  paid  monthly  on  the  note, 
and  necessary  expenses,  should  use  the  proceeds  of  sales  to  pur- 
chase new  goods,  to  keep  the  stock  up  to  its  then  condition  or 
value.  \\'alling  took  possession  and  continued  for  a  time  to  carry 
on  the  business,  and  for  some  months  paid  the  $25  per  month, 
and  purchased  considerable  quantities  of  goods  from  various 
parties,  and  added  them  to  the  stock.  Nineteen  days  after  the 
execution  of  the  mortgage  and  on  the  day  it  was  filed  for  record, 
plaintiff,  Albien,  gave  written  permission,  in  substance  the  same  as 
the  former  oral  agreement,  to  the  mortgagor,  Walling,  authorizing 
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him  to  sell  and  dispose  of  the  stock  in  the  usual  manner  by  retail, 
and  providing  that  the  money  realized  from  sales  should  be  applied 
in  payment  of  the  indebtedness  secured  by  the  mortgage,  and  in 
the  purchase  of  additional  goods  to  be  placed  in  stock.  Tliis 
written  permission  to  sell  was  never  placed  of  record.  Thereafter 
a  corporation  was  formed,  known  as  the  W.  H.  Walling  ]\fercan- 
tile  Company,  and  the  stock  of  goods  then  on  hand  was  trans- 
ferred to  it.  Subsequently  to  the  execution  of  the  mortgage  by 
^^'alling,  but  before  the  same  was  placed  of  record,  and  without 
notice,  the  Cu-ster  County  Bank  loaned  to  Walling  about  $900  and 
took  his  note  therefor,  which  note  had  not  been  paid  at  the  time 
of  the  transfer  of  the  stock  of  merchandise  to  the  Walling  Com- 
pany. The  bank  began  an  action  upon  the  note,  in  which  action 
Smith  was  appointed  receiver  and  took  possession  of  the  stock  of 
goods  then  held  by  the  Mercantile  Company. 

The  evidence  on  the  trial  disclosed  that  none  of  the  original 
stock  of  merchandise  mortgaged  came  into  posisession  of  the  re- 
ceiver, except  goods  invoiced  at  $219.20.  The  verdict  of  the  jury 
directed  by  the  court  fixed  the  value  of  the  merchandise  in  posses- 
sion of  the  receiver  at  $6,642  and  the  value  of  the  plaintiff's 
interest  therein  under  her  chattel  mortgage,  at  the  sum  of  $2,669. 
At  the  trial  plaintiff  offered  in  evidence  the  chattel  mortgage, 
which  was  objected  to  on  the  ground  that  the  same  was  fraudulent 
as  against  creditors  of  Walling  by  reason  of  the  permission  given 
to  sell  the  goods,  evidenced  by  a  secret  writing  unknown  to  the 
creditors  of  Walling  and  not  filed  as  part  of  the  chattel  mortgage, 
which  objection  was  overruled  and  the  mortgage  received  in  evi- 
dence. At  the  close  of  the  evidence,  the  court  directed  a  verdict 
for  plaintiff,  and  that  the  jury  assess  the  value  of  the  property  in 
controversy  and  the  amount  of  plaintiff's  special  interest  therein, 
as  above  stated.  In  the  former  decision  upon  the  question  now 
before  us,  this  court  said:  "It  is  contended  by  the  appellant  that 
the  mortgage  itself  does  not  cover  after-acquired  goods;  but  we 
are  of  the  opinion  that,  as  between  the  plaintiff  and  the  mort- 
gagor, Walling,  the  mortgage,  taken  in  connection  with  the  written 
permission  to  Walling  authorizing  him  to  sell  the  goods  in   the 
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u'siial  course  of  trade,  and  to  apply  the  proceeds  to  the  purchase 
of  goods  to  keep  up  the  stock  in  its  then  present  condition,  clearly 
shows  that  it  was  the  intention  of  the  parties  to  include  and  cover 
by  the  mortgage  all  goods  that  might  be  thereafter  purchased  and 
subsequently  added  to  the  stock.  The  court,  therefore,  in  con- 
struing the  mortgage,  will  carry  out,  as  far  as  possible,'  the  inten- 
tion of  the  parties,  as  disclosed  by  the  instruments  executed  be- 
tween them,  and  we  are  of  the  opinion,  therefore,  that  the  court 
was  clearly  right,  in  construing  the  mortgage  in  this  case  as  cover- 
ing after-acquired  goods,  and  that  it  committed  no  error  in  deny- 
ing defendant's  motion.  Clearly,  therefore,  a'S  against  Walling  the 
mortgage  was  valid  and  binding;  and,  so  far  as  the  record  dis- 
closes, no  defense  set  up  in  the  action  could  have  been  interposed 
by  him  as  against  the  plaintiff's  right  of  recovery.  The  defendant 
as  receiver  occupied  the  place  of  Walling  and  succeeded  to  his 
right's  only,  and  he  is  not  therefore  in  any  iX)sition  to  make  any 
defense  that  Walling  could  not  have  made  had  he  remained  in 
possession  of  the  property." 

This  statement  of  the  law  is  challenged  upon  this  rehearing 
as  not  being  correct  in  its  application  to  the  facts  in  the  record. 
It  is  strenuously  urged  by  appellant  that  Smith,  as  receiver,  suc- 
ceeded not  only  to  all  the  rights  of  the  Walling  Mercantile  Com- 
l>any,  but  also  to  the  rights  of  all  the  creditors  of  the  company, 
and  therefore  should  have  been  permitted  to  assert  the  invalidity 
of  the  mortgage  on  behalf  of  creditors  generally.  This  contention 
is  based  upon  the  assumption  of  a  fact  not  pleaded  in  the  answer, 
that  the  receiver  appointed  at  the  suit  of  the  Custer  County  Bank, 
a  holder  of  corporate  stock  of  the  Walling  Mercantile  Company  as 
collateral  to  its  indebtedness,  became  vested  with  an  equitable 
claim  or  lien  upon  the  assets  of  the  corporation  as  a  holder  of  its 
corporate  >stock,  and  was  therefore  in  a  position  to  question  the 
character  of  the  plaintiff  s  mortgage,  even  though  it  be  conceded 
that  the  Walling  Mercantile  Company  might  not  question  it.  But 
no  such  defense  is  pleaded  in  the  answer  of  the  receiver,  nor  does 
it  appear  from  the  record  that  any  such  contention  was  made  at 
the  trial.     It  is  not  necessary  to  decide  in  this  case,  and  we  are 
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not  to  be  understood  as  holding,  that  a  receiver  cannot,  under  any 
state  of  facts,  assert  the  invalidity  of  a  mortgage  upon  property  in 
his  hands.  That  the  appointment  of  a  receiver  does  not  affect 
valid  pre-existing  liens  or  equities  is  elementary  and  requires  no 
discussion.  The  powers,  duties,  and  rights  of  receivers  depend  so 
largely  upon  the  nature  of  the  particular  action  and  the  purposes 
of  the  receivership  that  an  appellate  court,  in  the  absence  of  proper 
allegations  and  facts  in  the  record,  cannot  assume  that  a  receiver 
is  authorized  to  assert  the  rights  of  general  creditors.  The  right 
of  the  plaintiff  to  possession  of  the  stock  under  her  mortgage  for 
purposes  of  foreclosure  is  given  by  the  terms  of  the  mortgage, 
and  such  right  could  be  defeated  only  by  allegation  and  proof  by 
the  receiver  of  facts  showing  authority  in  him  to  assert  and  defend 
the  rights  of  creditors.  Such  authority  is  not  made  apparent 
merely  by  an  allegation  of  his  appointment,  and  tliat  there  are 
creditors  of  the  mortgagor  who,  though  not  parties  to  either  of 
the  actions,  might  defend  against  the  claims  of  the  mortgagee.  It 
is  sufficient  for  the  purpose  of  this  appeal  to  hold  that  no  issues, 
are  presented  by  the  pleadings  upon  any  facts  from  which  an 
equitable  lien  or  any  lien  or  right  in  favor  of  the  receiver,  as  a 
representative  of  the  Custer  County  Bank,  or  otherwise,  can  be 
inferred,  as  contended  by  appellant,  and  the  case  therefore  falls 
within  the  well-settled  rule  that  a  creditor  who  has  no  lien  upon 
the  debtors'  property  is  not  in  position  to  assert  the  invalidity  of 
a  chattel  mortgage  under  the  statute.  The  action  is  in  claim  and 
delivery,  and  no  defense  is  pleaded  to  invoke  the  equitable  doc- 
trines so  ably  disaissed  in  appellant's  brief. 

Our  former  decision  is  affirmed. 

WHITING,  P.  J.  So  far  as  any  question  that  is  raised  upon 
this  rehearing,  I  am  of  the  opinion  that  the  former  opinion  of  this 
court  was  correct,  and  I  therefore  concur  in  the  foregoing  opinion 
of  Justice  SMITH. 


SMITH  v.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

A  complaint  in  an  action  for  personal  injuriefi  which  sets  out  the 
nature  and  extent  of  the  injuries  and  which  avers  that  plaintiff  was 
thereby  permanently  injured  and  ever  since  has  been  unable  to  attend 


Digitized  by 


Google 


556  SOUTH  DAKOTA  REPORTS.  [December, 

to  the  performance  of  his  usual  business,  is  sufficient  to  authorize  the 
admission  of  evidence  that  he  received  the  injury  in  the  spring  of 
the  year,  and  that  as  a  result  thereof  he  was  rendered  unable  to 
attend  to  his  land  and  other  business,  the"  latter  of  which  could  be 
followed  only  during  the  spring  and  early  summer  months. 

The  error,  if  any,  in  admitting  evidence  to  establish  the  amount 
of  work  lost  in  consequence  of  a  personal  injury  is  cured  by  a  charge 
confining  the  jury  to  the  value  of  plaintiff's  time.  If  he  had  not  been 
disabled. 

An  improper  question  asked  a  witness  must  be  objected  to  be- 
fore  answer. 

A  party  objecting  to  an  answer  because  not  responsive  to  a 
proper  question  asked  the  witness  must  move  to  strike  out  the 
JiLswer. 

(Opinion   filed   December   6,    1910.) 

Appeal  from  Circuit  Court,  Edmunds  County.  Hon.  J.  H. 
I30TTUM,  Judge. 

Action  by  Charles  S.  Smith  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

John  //.  Perry  and  Elliott  &  Stilh^ill,  for  appellant.  James 
'  U\  McCarter,  for  respondent. 

WHITING,  P.  J.  This  action  was  brought  by  the  plaintiff 
to  recover  damages,  which  he  claimed  to  have  suffered  owing  to 
an  injury  received  while  riding  on  defendant's  train;  it  being 
claimed  that  such  injury  was  the  result  of  negligence  on  the  part 
of  defendant.  Verdict  and  judgment  being  for  the  plaintiff  and  a 
new  trial  being  denied,  the  defendant  has  appealed  to  this  court 
from  such  judgment  and  order. 

Upon  this  appeal  the  negligence  of  appellant  resulting  in  in- 
jury to  respondent  stands  conceded ;  the  only  matter  assigned  as 
error  being:  "The  admission  by  the  court,  over  the  objections  of 
defendant  and  appellant,  of  the  evidence  of  the  special  occupation 
and  special  value  of  plaintiff's  services  during  this  particular 
season  of  the  year."  The  evidence  showed  that  the  injury  was 
received  in  the  spring,  and  that  as  a  result  thereof  respondent  was 
disabled  and  rendered  unable  to  attend  to  land  business  and  to  the 
castration  of  colts,  he  testifying  that  he  was  accustomed  to  follow 
both  of  such  callings;  the  one  of  castrating  colts  being  followed 
only  during  the  spring  and  early  summer  months. 
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The  appellant  assigns  as  error  the  receiving  of  any  evidence 
in  relation  to  what  respondent  might  have  earned  at  castrating 
colts;  appellant  contending  that  this  was  in  the  nature  of  a  special 
occupation  that  could  not  be  proven  without  the  complaint  con- 
tained special  allegations  relating  thereto.  The  complaint,  after 
setting  out  the  nature  and  extent  of  the  injury,  in  pleading  the 
damages  resulting  therefrom,  so  far  as  'such  damages  w^ere  based 
upon  loss  of  time,  alleged :  **That  plaintiff  was  thereby  permanently 
injured,  and  is  now,  and  ever  since  said  injury  has  been,  wholly 
unable  to  attend  to  the  transaction  and  perfoniiance  of  his  usual 
and  necessary  business."  We  call  attention  to  the  fact  that  appel- 
lant does  not  claim  that  the  evidence  complained  of  was  inadmissi- 
ble, for  the  reason  that  there  was  no  allegation  as  to  the  nature 
of  "his  usual  and  necessary  business."  Appellant  concedes  that 
the  complaint  is  sufficient  to  allow  proof  as  to  what  were  the  usual 
and  ordinary  vocations  of  respondent,  and  that  there  w^as  no  error 
in  allowing  proof  that  respondent  was  a  veterinary  surgeon  and  a 
land  man,  and,  in  a  general  way,  of  his  earnings  in  such  vocations. 
We  do  not  want  to  be  understood  as  agreeing  with  the  proposition 
so  conceded,  or  as  in  any  manner  intimating  any  views  thereon, 
but,  for  the  purpose  .of  this  appeal,  such  concession  binds  ap- 
pellant. 

Appellant,  however,  contends  that,  while  such  complaint  was 
sufficient  to  apprise  it  of  respondent's  ordinary  occupations,  it  was 
in  no  manner  notified  of  this  "special  employment  [castrating 
colts]  which  he  is  accustomed  to  follow  only  at  a  particcular  sea- 
son" ;  it  being  the  claim  of  appellant  that  this  ''special  employ- 
ment" was  work  ordinarily  performed  by  farmers  and  stockraisers 
generally,  and  is  not  necessarily  confined  to  veterinary  surgeons. 
No  proof  of  this  fact  was  offered  by  appellant,  and,  if  this  court 
could  take  judicial  notice  that  farmers  and  stockraisers  perform 
this  particular  surgical  operation,  it  would,  at  the  same  time,  take 
judicial  notice  that  it  is  also  within  the  professional  work  of 
veterinarians  to  perform  such  operations.  While  it  is  true  that 
many  a  good  w^oman,  endowed  w^ith  wisdom  bought  of  her  own 
and  others'  experience,  are  wont  to  be  called  to  aid  their  sisters 
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a's  midwives,  yet  we  do  not  think  a  professional  nurse,  if  suing  for 
damages  resulting  from  loss  of  time  caused  by  an  injury  received, 
would  have  to  plead  specially  the  fact  that,  as  nurse,  she  was  wont 
to  attend  upon  cases  of  childbirth,  in  order  that  she  might  offer 
proof  of  loss  of  that  clas«s  of  work. 

Appellant,  moreover,  contends  that  the  evidence  received  as 
to  amount  of  such  work  lost  was  improper.  The  error,  if  any, 
was  cured  by  the  court  taking  from  the  jury  all  question  of  antici- 
pated profits  based  upon  the  number  of  operations  lost,  and  con- 
fining the  jury  simply  to  what  was  the  value  of  respondent's  time 
if  he  had  not  been  disabled. 

.  Appellant  complains  because  respondent  was  allowed  to  testify 
as  to  how  much  he  could  have,  earned  working  for  others  in  the 
Jand  business,  thus  allowing  the  jury  to  consider  the  same  in  fixing 
the  value  of  respondent's  lost  time.  Conceding  that  what  respond- 
ent could  earn  working  for  another  was  not  the  correct  basis  upon 
which  the  jury  should  found  its  verdict,  under  the  pleadings  and 
the  evidence  in  the  case,  yet  we  find  that  the  question  asked  re- 
spondent was:  **How  much  a  month  was  your  earning  capacity?" 
This  question  was  not  objected  to..  Respondent  answered:  "I 
could  earn  $ioo  a  month  when  I  worked  for  any  one  else."  Xo 
motion  was  made  to  strike  the  answer  out  as  not  responsive, 
neither  was  the  court  asked  to  instruct  the  jury  to  disregard  such, 
evidence:  the  appellant,  after  the  answer,  objected  thereto.  If  the 
question  was  improper,  it  should  have  been  objected  to  Ijcfore 
answer.  If  the  answer  was  not  responsive,  appellant  should  have 
moved  to  strike  sam.e  from  the  record. 

The  judgment  and  order  appeajed  from  are  affirmed. 


AXDERSOX  et  al.  v.  SCAXDIA  MIXIXG  SYXDICATE  et  al. 

Owners  of  mining  claims  formed  a  corporation,  and  agreed  to 
convey  to  it  their  claims,  in  consideration  of  2,500,000  shares  of 
Ptock,  the  total  amount  of  shares.  The  agreement  was  not  carried 
out,  and  they  subsequently  entered  into  a  new  agreement  by  which 
they  were  to  receive  1,000,000  shares  for  their  claims  and  this  agree- 
ment was  carried  out.  Held,  that  the  owners  could  rescind  the  ori- 
ginal agreement  and  make  the  new  agreement,  and,  when  that  was 
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carried  out  by  the  conveyance  by  them  of  their  claims  to  the  cor- 
poration and  the  issuance  to  them  of  1,000,000  shares,  the  1,500,000 
shares  remaining  were  unissued  and  original  stock,  and  not  treasury 
stock. 

Where  the  officers  of  a  corporation  refused  to  sue  to  cancel  an 
illegal  sale  of  original  stock  at  less  than  par,  the  minority  stock- 
holders could  sue  to  set  aside  the  sale. 

Civ.  Code,  §  427,  authorizing  a  corporation  to  purchase,  hold, 
transfer,  and  convey  such  real  and  personal  property  as  the  legiti- 
mate purposes  of  the  corporation  may  require,  does  not  include  un- 
issued stock,  and  does  not  authorize  a  sale  thereof. 

Under  Civ.  Code,  §  423,  as  amended  by  Laws  1907,  c.  104,  §  4, 
requiring  corporations  to  issue  certificates  of  stock  when  fully  paid 
up,  and  authorizing  corporations  to  provide  in  their  by-laws  for  Is- 
suing certificates  prior  to  full  payment,  and  section  425,  providing 
that  a  corporation  may  transfer  its  own  stock  pursuant  to  resolution 
of  the  stockholders  or  their  unanimous  consent,  in  such  manner  and 
for  such  price  as  may  be  by  them  agreed  on,  the  directors  of  a  cor- 
poration may  not  without  the  consent  of  all  the  stockholders  dispose 
of  the  original  stock  of  the  corporation  except  on  full  payment  of  its 
par  value,  or  under  provisions  for  its  payment  in  the  by-laws  of  the 
-nrporation. 

Minority  stockholders  discovered  in  September,  1908,  that  the 
officers  had  sold  in  1904  original  stock  at  less  than  par.  They  con- 
sulted an  attorney,  who  advised  them  that  the  sale  was  illegal,  and 
they  then  demanded  that  the  officers  sue  to  set  aside  the  sale,  but 
the  officers  refused.  A  few  months  later  the  minority  stockholders 
brought  suit  in  their  own  name  to  set  aside  the  sale.  Held,  that  the 
stockholders  were  not  as  a  matter  of  law  guilty  of  laches  barring  the 
action. 

A  stockholder  is  not  chargeable  with  knowledge  of  the  records  of 
the  corporation,  but  he  may  assume  that  the  directors  are  acting  for 
the  interests  of  the  corporation  until  the  contrary  appears,  and  he 
is  not  chargeable  with  laches  defeating  a  suit  by  him  in  behalf  of  the 
corporation  to  compel  a  restitution  for  a  loss  resulting  from  the 
unlawful  or  negligent  acts  of  the  officers,  where  the  action  is  com- 
menced shortly  after  the  acquisition  of  knowledge  by  him  of  their 
action. 

A  minority  stockholder  suing  on  behalf  of  the  corporation  to  set 
aside  an  illegal  sale  of  original  stock,  and  for  an  accounting,  need 
noc  expressly  offer  to  restore  to  the  purchaser  of  the  stock  the  money 
advanced  by  him  therefor,  as  his  prayer  for  an  accounting  imports 
such  an  offer. 

A  stockholder  suing  on  behalf  of  the  corporation  to  set  aside  an 
illegal  sale  of  original  stock  need  not  offer  to  restore  to  the  purchaser 
the  money  advanced  by  him  for  the  stock;  the  stockholder  not  being 
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i*  larty  to  the  Eale,  aiid  not  receiviDg  anything  directly  from  the 
rTirr.aser. 

The  allowance  of  amendments  to  pleadings  is  largely  in  the 
c.fe'T'iion  of  the  trial  court,  which,  in  the  absence  of  abase,  will  not 
t':  Interfered  with. 

Where  a  den.urrer  to  the  amended  complaint  was  sustained,  the 
refJHal  to  allow  a  second  amended  comiWaint  not  materially  chang- 
ing the  allegations  of  the  amended  complaint  except  as  to  an  unlm- 
:,o»^unt  allegation  was  not  an  abuse  of  the  trial  court's  discretion. 

rOpiDion    filed   December    6,    1910.) 

A[/f>eal  from  Circuit  Court.  Beadle  Ojunty.  Hou.  Alva  E. 
Taylor,  Ju^l^e. 

Action  by  Henry  O.  Anderson  and  others  against  the  Scandia 
Mining  Syndicate  imd  others.  From  a  judgment  of  dismissal, 
plainti ffh  appeal.     J^eversed. 

IV,  A.  Lynch,  A.  A.  Chamberlain,  and  Thurman,  Stafford  & 
Hume,  for  apixrllants. 

While  the  contract  for  the  paunent  of  stock  at  less  than  par 
may  be  binding  beiween  the  corporation  and  the  purchasing  stock- 
holder, and  st'xrkholdcTs  consenting  thereto,  it  does  not  bind  the 
dissenting  stockholder,  and  he  may  compel  a  payment  in  full  of 
the  st'yck.  A  dissenting  stfxrkholder,  where  the  st(x:k  has  been 
issued,  may  maintain  a  suit  to  annul  and  cancel  it  in  the  hands  of 
the  original  subscriber  or  purchaser,  provided,  he  has  not  lost  the 
right  by  acquiescence  or  laches.  Cook  on  Corporations,  5th  Ed., 
Vol.  I,  Sec.  46:  A  dissenting  stockholder  may  object  to  such  an 
issue  in  as  much  as  it  decreases  the  value  of  his  stock.  -He  may 
have  the  transaction  set  aside,  and  the  person  receiving  it  com- 
jK'lled  U)  return  it.  Parsons  v.  Joseph,  92  Ala.  403 ;  Perry  v. 
Tuskaloosa  Cotton  Seed  Cjil  ;Mill  Co.,  93  Ala.  364;  Campbell  v. 
Mr^rgan,  4  111.  App.  100;  Ciilman,  etc.,  R.  Co.  v.  Kelly,  yj  111.  426; 
Kimball  v.  New  England  Roller  Grate  Co.,  69  N.  H.  485,  45  Ala. 
253;  Fisk  V.  Chicago,  etc.,  R.  Co.,  53  Barb.   ( N.  Y.)   313. 

Sherman  M.  Booth  and  Gardner,  Fairbanks  &  Churchill,  for 
re'si)ondcnts. 

Where  st(x:k  had  l>cen  fully  paid  for  and  issued  upon  a  suffi- 
cient and  adequate  consideration  to  the  subscribers,  such  holders 
had  the  right  to  return  the  stock  to  the  company,  or  to  a  trustee 
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for  the  benefit  of  the  company,  to  be  sold  or  donated,  as  might  be 
directed  by  the  owner  of  the  stock,  without  contravening  the  Con- 
stitution and  laws  of  the  state.  Davis  v.  Montgomery  Fur.  & 
Chem.  Co.,  8  So.  496 ;  Kellemian  v.  Maier,  48  Pac.  377 ;  Northern 
Trust  Co.  V.  Columbia,  75  Fed.  936;  Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  181 ;  Krisch  v.  Interstate  Fish  Co.,  81  Pac.  855 ; 
Glover  v.  Manilla  Gold  Min.  &  Mill.  Co.,  19  S.  D.  559;  Mosher 
et  al.  V.  Sinnott,  79  Pac.  742;  Thompson  on  CorjKDrations,  2d  Ed. 
par.  3436;  Wood  on  Modern  Business  Corporations,  par.  199; 
Spear  v.  Bordeleau,  79  Pac.  322;  Mackey  v.  Burns  et  al.,  64  Pac. 
485;  Cook  on  Corporations,  6th  Ed.  313.  The  sale  of  stock  to 
Bolander  was  valid,  even  though  original  stock,  and  plaintiffs  are 
estopped  by  having  received  benefits  from  said  sale,  and  by  their 
laches,  from  now  questioning  its  validity.  Stein  v.  Howard,  4 
Pac.  662 ;  in  re  So.  Mountain  Con.  Min.  Co.,  5  Fed.  403 ;  in  re 
So.  Mit.  Con.  Min.  Co.,  14  Fed.  347;  Chaml>ers  v.  Mittnacht,  122 
N.  W.  434;  Civil  Code,  section  1285;  Smith  v.  Detroit,  17  S.  D. 
413;  Calavada  Co.  v.  Hayes,  119  Fed.  202;  Curtis  v.  Larkin.  94 
Fed.  251;  Taylor  v.  So.  R.  Co.,  13  Fed.  152;  Steinbeck  v.  Bon 
Homme  Min.  Co.,  152  Fed.  333;  Barcus  v.  Gates,  89  Fed.  783; 
Dedrick  v.  Ormsby,  12  S.  D.  59;  Hunt  v.  N.  \V.  Mortgage  Co., 
92  N.  W.  27,\  Tourtelot  v.  Whithed  (N.  D.),  84  N.  W.  8;  Kimball 
V.  Chi.,  etc.,  Brick  Co.,  119  Fed.  102;  Hardt  v.  Heidweyer,  152 
U.  S.  547;  Foster  v.  ^Mansfield,  146  U.  S.  88;  Lady  Wash.  Con. 
Co.  V.  Wood,  45  Pac.  809;  Farr  v.  Semmler,  24  S.  D.  290,  123 
N.  W.  835. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiffs  from  a  judg- 
ment entered  in  favor  of  the  defendants  dismissing  the  complaint. 
The  action  was  instituted  by  the  plaintiffs  to  cancel  1,250,001 
shares  of  the  capital  stock  issued  by  the  defendant  corporation 
standing  in  the  name  of  Ida  C.  Bolander,  and  to  amend  the  rec- 
ords of  said  c()m])any  to  show  said  cancellation;  that  the  defend- 
ants Ida  C.  15olander  and  II.  M.  II.  Bolander  account  to  said 
company  for  all  dividends  collected  by  them  upon  said  stock,  and 
that  the  said  Ida  C.   Bolander  and  H.   M.   H.  Bolander  and  all 

Vol.    26   S.    D.   36 
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others  claiming  under  them  shall  be  restrained  and  prevented  from 
in  any  way  voting  or  acting  as  stockholders  in  said  company  in 
so  far  as  the  holding  of  said  issue  of  stock  to  the  amoimt  of 
1,250,001  shares  is  concerned;  and  that  the  said  defendant  cor- 
poration be  enjoined  and  restrained  from  holding  any  stockholders' 
meeting  until  the  rights  of  all  the  parties  shall  be  fully  determined. 
A  demurrer  was  interposed  to  the  original  complaint  and  sus- 
tained, and  thereafter  the  plaintiffs  filed  the  present  amended  com- 
plaint, which  was  also  demurred  to,  and  the  demurrer  sustained, 
and  the  judgment  entered  upon  the  demurrer  to  the  amended  com- 
plaint is  before  us  for  review  on  this  appeal.  The  corpplaint  is 
very  lengthy,  covering  upwards  of  20  pages  of  the  printed  ab- 
stract, and  we  shall  only  attempt  in  this  opinion  to  give  a  brief 
synopsis  of  the  material  parts  of  the  same. 

It  is  alleged  in  the  said  complaint  that  the  defendant  corpora- 
tion \v2LS  organized  under  the  laws  of  South  Dakota,  having  its 
principal  place  of  business  at  Huron,  in  the  county  of  Beadle,  in 
this  state;  that  plaintiffs  at  the  time  of  the  transaction  hereinafter 
complained  of  were  stockholders  in  said  corporation,  and  have  ever 
'3ince  been,  and  are  now,  stockholders  in  the  same;  that  .the  said 
R.  Tennerstedt,  Lester  G.  Ohilds,  George  W.  Childs,  John  P. 
Ahrens,  H.  M.  H.  Bolander,  F.  W.  Lambden,  George  K.  Rix, 
Walter  B.  Rix,  and  S.  H.  Brand  are  directors  of  said  corporation ; 
that  the  said  Tennerstedt  is  president,  said  Childs  treasurer,  said 
Rix  secretary,  and  R.  A.  Childs  is  attorney  of  said  corporation; 
that  the  said  defendant  Ida  C.  Bolander  pretends  and  claims  to  be 
the  holder  and  owner  of  1,250,001  shares  of  the  capital  stock  of 
said  company;  that  the  amount  of  the  capital  stock  of  said  cor- 
poration is  in  right  and  in  fact  $1,000,000,  divided  into  1,000,000 
shares  of  the  par  value  of  $1  each ;  that  the  alleged  original  issue 
of  said  'Stock  was  as  follows :  A.  J.  Spute  625,000  shares,  G.  T. 
Johnson  625,000  shares,  Ole  Brown  1,250,000  shares;  that  the 
original  plan  for  organization  of  said  company  and  issue  of  said 
capital  stock  entered  into  by  the  organizers  and  promoters  and 
parties  otherwise  interested  in  'said  company  intended  and  pro- 
vided for  the  payment  of  the  capital  stock  of  2,500,000  shares,  and 


Digitized  by 


Google 


1910.J        ANDERSON  et  al.  v.   MINING  SYNDICATE  et  al.  568 

its  issue  as  fully  paid  and  nonassessable  stock  by  an  arrangement 
with  the  said  Spute,  John'son,  and  Brown,  whereby  the  said  Spute, 
Johnson,  and  Brown  were  to  sell  and  convey  to  the  said  company 
certain  mining  properties  thereinafter  mentioned  in  full  payment 
of  the  entire  capital  stock  of  2,500,000  shares;  that  the  said  ar- 
rangement provided  that,  upon  the  issue  to  said  Spute,  Johnson, 
and  Brown  of  the  said  entire  capitalization,  the  said  Spute,  John- 
son, and  Brown  were  to  reassign  and  deliver  back  to  the  company 
1,500,000  shares  of  the  said  stock  thus  purported  to  be  fully  paid, 
to  be  held,  sold,  or  otherwise  used  for  the  benefit  and  advancement 
of  said  company;  that  said  Spute,  Johnson,  and  Brown  were 
thereby  to  receive  and  keep  as  their  own  personal  and  separate 
property  1,000,000  shares  of  the  said  capital  stock  of  said  company, 
which  was  the  actual,  real  purchase  price  agreed  uj^on  to  be  paid 
by  said  company  for  the  said  mining  properties ;  that  the  arrange- 
ment whereby  the  whole  capital  stock  of  2,500,000  shares  was  to 
be  delivered  to  said  Spute,  Johnson,  and  Brown,  instead  of  the 
1,000,000  shares,  the  actual  purchase  price  agreed  upon  in  pay- 
ment of  the  projjertios,  was  intended  and  provided  for  by  and 
between  all  of  the  parties  as  a  means  of  enabling  the  said  company 
to  offer  the  said  1,500,000  shares  of  said  stock  which  were  to  be 
returned  to  it  to  be  sold  for  its  benefit  and  advancement,  as  fully 
paid  and  nonassessable  stock  to  prospective  purchasers ;  that  in 
furtherance  of  this  project  and  plan  thus  to  have  the  entire  capital 
stock  of  2,500,000  shares  appear  as  fully  paid  and  nonassessable, 
among  other  things,  a  stockholders'  meeting  was  held  on  the  2d 
day  of  April,  A.  D.  1902,  at  the  city  of  Chicago,  state  of  Illinois; 
that  the  proceedings  of  this  the  first  stockholders'  meeting  pro- 
viding for  the  said  issue  of  stock  and  payment  therefor  is  shown 
by  the  minutes  of  -said  meeting  to  be  as  follows : 

"We,  the  undersigned,  hereby  severally  subscribe  for  the  num- 
ber of  shares  set  oi>posite  our  respective  names,  to  the  capital 
stock  of  Scandia  Mining  Syndicate  and  we  severally  agree  to  pay 
the  said  cor[X)ration,  for  each  share,  the  sum  of  one  dollar.  Dated 
at  Chicago,  county  of  Cook,  State  of  Illinois,  1902.  Name  and 
P.  O.  address,  No.  of  shares.    A.  J.  Spute,  Denver,  Colo.,  625,000; 
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G.  J.  Johnson,  Denver,  Colo.,  625,000;  Ole  Brown,  Minneapolis, 
Minn.,  1,250,000. 

"And  the  said  directors  did  then  and  there  demand  payment 
in  full  for  said  subscriptions. 

"Then  came  the  said  subscribers  and  tendered  payment  in  the 
following  manner,  to-wit: 

"A.  J.  Spute  for  payment  of  the  several  shares  of  stock  by 
him  subscribed  as  above,  conveys  to  the  Scandia  Mining  Syndicate 
the  several  mining  properties,  claims,  tracts  and  parcels  of  land 
mentioned  and  described  in  the  seven  (7)  mining  deeds  executed 
by  said  A.  J.  Spute,  April  3,  1902,  to  said  Syndicate  in  full  for 
said  stock  by  him  subscribed.  G.  T.  Johnson  for  payment  of  the 
several  shares  of  stock  by  him  subscribed  as  above,  conveys  to  the 
said  Scandia  Mining  Syndicate  all  the  several  mining  properties, 
claims,  tracts  and  parcels  of  land  mentioned  and  described  in  the 
several  four  (4)  mining  deeds  executed  by  said  A.  J.  Spute  April 
3,  1902,  to  said  Syndicate  in  full  for  said  stock  by  him  subscribed. 

"Ole  Brown  for  payment  of  the  several  shares  of  stock  by 
him  subscribed  as  above,  conveys  to  the  said  Scandia  Mining  Syn- 
dicate all  the  several  mining  properties,  claims,  tracts  and  parcels 
of  land  mentioned  and  described  in  the  four  (4)  mining  deeds 
executed  by  him,  Ole  Brown,  to  said  Syndicate.  Also  conveys  as 
attorney  in  fact  for  Louis  Gunderson,  S.  I.  Brown  and  Edward  O. 
Brown,  all  the  several  mining  pro])erties,  claims,  tracts  and  parcels 
of  land  mentioned  and  described  in  the  several  mining  deeds  exe- 
cuted by  him  as  such  attorney  in  fact  for  said  Louis  Gunderson, 
S.  L  Brown,  and  Kdw^ard  O.  Brown,  dated  April  3,  1902,  in  full 
for  said  stock  by  him  subscribed. 

"Which  payments  are  duly  accepted  in  full  payment  for  said 
stock  and  the  same  is  ordered  to  l>e  issued  accordingly  upon  the 
written  order  of  said  subscribers,  and  the  secretary  is  instructed 
to  begin  the  issue  of  said  stock  with  No.  loi. 

"The  resignation  of  Philip  Lawrence  in  writing  was  handed 
in  and  on  motion  the  same  was  duly  accepted. 

"The  duties  and  obligations  of  the  said  temporary  directors 
being  then   and   there  ended   according  to  law,   the  meeting  ad- 
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journed  and  this  record  signed  in  evidence  thereof.     A.  J.  Spute. 
G.  T.  Johnson.    Ole  Brown.     Herman  Carlson. 

"And  now  at  (the  office,  No.  1237,  Stock  Exchange  Building, 
Chicago,  Illinois,  at  12  o'clock  m.  on  the  2nd  day  of  April,  1902, 
came  the  following  subscribers,  to-wit:  A.  J.  Spute,  Ole  Brown, 
G.  T.  Johnson,  and  waiving  notice  and  publication  of  notice  did 
hold  a  stockholders'  meeting,  and  pass  and  vote  resolutions,  by- 
laws, rules  and  regulations  hereafter  recorded.  G.  T.  Johnson,  Ole 
Brown,  by  E.  O.  Brown,  Atty.  in  Fact." 

It  is  further  alleged  that  said  Spute,  Johnson,  Brown  and 
Carlson,  and  other  parties  present  at  said  stockholders'  meeting, 
and  interested  therein  as  promoters,  organizers,  and  holders  of  the 
proposed  capital  stock,  and  directors  and  officers  of  said  corpora- 
tion, arranged  and  agreed  with  eadi  other  and  on  behalf  of  said 
company  that  all  the  parties  interested  were  to  arrange  to  issue 
said  stock  and  make  transfer  of  said  mining  properties  on  the  day 
following,  to-wit,  the  ,3d  day  of  April,  1902,  so  that  written  instru- 
ments evidencing  said  conveyances  might  be  delivered  to  said 
company  at  the  time  the  certificates  would  be,  as  aforesaid,  ready 
for  delivery;  that  after  said  stockholders'  meeting  adjourned  and 
the  said  parties  interested  and  present  at  said  meeting  as  aforesaid 
commenced  to  arrange  for  the  issue  of  said  certificates  of  capital 
stock  for  said  2,500,000  shares,  the  entire  amount  of  capital  stock 
of  the  said  company,  the  said  Spute,  Johnson,  and  Brown  and  the 
officers  and  other  parties  interested  and  representing  said  corpora- 
tion were  advised,  informed,  and  believed  that  under  the  revenue 
law  of  the  United  States  then  in  force  it  was  necessary  for  the 
said  Spute,  Johnson,  and  Brow^n  and  other  parties  interested  in  the 
said  transaction  in  connection  with  the  proposed  issue  of  the 
2,500,000  shares  of  the  capital  stock  of  said  company  to  pay  to  the 
United  States  $60,000,  and  that  thereupon  the  said  Spute,  John- 
<son,  and  Brown  refused  to  pay  or  in  any  way  make  themselves 
liable  for  the  payment  of  said  $60,000,  and  insisted  that,  in  lieu 
of  the  intended  and  original  proposed  plan,  a  new  arrangement 
and  understanding  for  the  purchase  of  their  mining  properties  by 
the  said  company  and  issue  of  capital  stock  therefor  be  entered 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  chango,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subsicribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  gjoing  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  ill^al  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomphsh 
this  chango,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  tliem  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iii  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  tlie  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank;  that,  other  than  its  capital  stock,  the 
amoimt  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  tlie  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereuixai,  and  in  order  to  accomplish 
this  chango,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation ;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  tlie 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Rolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  w^s  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  g^oing  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  ill^al  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  ccxiditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  *  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  chango,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  *'Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said.  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  ais 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  tlie 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  w^ho  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  die  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  gjoing  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  -so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  'herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  ccxiditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  *  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  '^Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows:  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.''  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  charter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  ccxiditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iii  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.*'  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  tliat  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary'  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  w"ho  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iii  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  ''Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  -the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iii  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  ccxiditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.*'  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  * 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  <sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  ccmditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  *  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  ai>pears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  sub^ribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  IS  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  w^as  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  ccmditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
w^as  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
•Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corix)ration  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  ccmditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  tran/sactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  ^'Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  ais 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 


Digitized  by 


Google 


1910.]       ANDERSON  et  al.  v.  MINING  SYNDICATE  et  al.  567 

dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  tlius  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corix)ration  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  ccmditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows:  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  ais 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corix)ration  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its*  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  temis  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  api>ears  from  the 
minutes  of  said  meeting:  '^Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  Hie  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.'*  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  >\^s  passed: 
'Resolved:  That  the  president  and  secretar}*^  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr,  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock ;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiif s  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  w^as  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its'  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  Hie  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J,  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.*'  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
^Resolved:  That  the  president  and  secretary  of  this  company,  a»s 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  ill^al  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 


Digitized  by 


Google 


566  SOUTH  DAKOTA  REPORTS.  [December. 

into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereuix)n,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  tlie  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  '^Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  wlio  subscribed  to  Hie  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  cc»isideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its'  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  cctfiditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
w^as  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.''  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
^Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  * 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  \vho  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiifs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amoimt  of  its*  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  •  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Jcrfmson  and  Ole  BroAvn,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  i,25o,cx)i  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  -so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  tlie  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  w^as  actively  engaged  in  conducting  and 
ot>erating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved :  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  irl  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Jcrfinson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  paym^t  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  ' 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share. 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows:  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  changft,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  ' 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  die  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its'  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  Uie  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Jdinson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned.''  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of '  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  tlie  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation ;  that  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  »sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  A\^as  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  tliat  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deUvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  cor|X)ration  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
ti<xi  of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  ■  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brow^n  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  tlie 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  50  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  w^as  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  ''Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows:  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  * 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  50  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  ill  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  diarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  <lay,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Jcrfinson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  tlierewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi-  * 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  dehvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  tlie  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  diarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  **Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  dehvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth ; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  iri  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its*  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  ha<i,  as  appears  from  the 
minutes  of  said  meeting:  ^'Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Jcrfinson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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into,  by  the  ternis  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  'shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change,  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  day,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  had,  as  appears  from  the 
minutes  of  said  meeting:  '^Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  consideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  tliat  said  corporation  has 
•since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' "    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  deHvered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'Sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  in  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its*  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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G.  J.  Johnson,  Denver,  Colo.,  625,000;  Ole  Brown,  Minneapolis, 
Minn.,  1,250,000. 

"And  the  said  directors  did  then  and  there  demand  payment 
in  full  for  said  subscriptions. 

"Then  came  the  said  subscribers  and  tendered  payment  in  the 
following  manner,  to-wit: 

"A.  J.  Spute  for  payment  of  the  'several  shares  of  stock  by 
him  subscribed  as  above,  conveys  to  the  Scandia  Mining  Syndicate 
the  several  mining  properties,  claims,  tracts  and  parcels  of  land 
mentioned  and  described  in  the  seven  (7)  mining  deeds  executed 
by  said  A.  J.  Spute,  April  3,  1902,  to  said  Syndicate  in  full  for 
said  stock  by  him  subscribed.  G.  T.  Johnson  for  payment  of  the 
several  shares  of  stock  by  him  subscribed  as  above,  conveys  to  the 
said  Scandia  Mining  Syndicate  all  the  several  mining  properties, 
claims,  tracts  and  parcels  of  land  mentioned  and  described  in  the 
several  four  (4)  mining  deeds  executed  by  said  A.  J.  Spute  April 
3,  igo2,  to  said  Syndicate  in  full  for  said  stock  by  him  subscribed. 

"Ole  Brown  for  payment  of  the  several  shares  of  stock  by 
him  subscribed  as  above,  conveys  to  the  said  Scandia  Mining  Syn- 
dicate all  the  several  mining  properties,  claims,  tracts  and  parcels 
of  land  mentioned  and  described  in  the  four  (4)  mining  deeds 
executed  by  him,  Ole  Brown,  to  said  Syndicate.  Also  conveys  as 
attorney  in  fact  for  Louis  Gunderson,  S.  I.  Brown  and  Edward  O. 
Brown,  all  the  several  mining  properties,  claims,  tracts  and  parcels 
of  land  mentioned  and  described  in  the  several  mining  deeds  exe- 
cuted by  him  as  such  attorney  in  fact  for  said  Louis  Gunderson, 
S.  L  Brown,  and  Edw^ard  O.  Brown,  dated  April  3,  1902,  in  full 
for  said  stock  by  him  subscribed. 

"Which  payments  are  duly  accepted  in  full  payment  for  said 
stock  and  the  same  is  ordered  to  be  issued  accordingly  upon  the 
written  order  of  said  subscribers,  and  the  secretary  is  instructed 
to  begin  the  issue  of  said  stock  with  No.  loi. 

"The  resignation  of  Philip  Lawrence  in  writing  was  handed 
in  and  on  motion  the  same  was  duly  accepted. 

"The  duties  and  obligation's  of  the  said  temporary  directors 
being  then   and  there  ended   according  to  law,   the  meeting  ad- 
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journed  and  this  record  signed  in  evidence  thereof.     A.  J.  Spute. 
G.  T.  Johnson.     Ole  Brown.     Herman  Carlson. 

"And  now  at  the  office,  No.  1237,  Stock  Exchange  Building, 
Chicago,  Illinois,  at  12  o'clock  m.  on  the  2nd  day  of  April,  1902, 
came  the  following  subscribers,  to-wit:  A.  J.  Spute,  Ole  Brown, 
G.  T.  Johnson,  and  waiving  notice  and  publication  of  notice  did 
hold  a  stockholders'  meeting,  and  pass  and  vote  resolutions,  by- 
laws, rules  and  regulations  hereafter  recorded.  G.  T.  Johnson,  Ole 
Brown,  by  E.  O.  Brown,  Atty.  in  Fact." 

Tt  is  further  alleged  that  said  Spute,  Johnson,  Brown  and 
Carlson,  and  other  parties  present  at  said  stockholders'  meeting, 
and  interested  therein  as  promoters,  organizers,  and  holders  of  the 
proposed  capital  stock,  and  directors  and  officers  of  said  corpora- 
tion, arranged  and  agreed  with  each  other  and  on  behalf  of  said 
company  that  all  the  parties  interested  were  to  arrange  to  issue 
said  stock  and  make  transfer  of  said  mining  properties  on  the  day 
following,  to-wit,  the  ,3d  day  of  April,  1902,  so  that  written  instru- 
ments evidencing  said  conveyances  might  be  delivered  to  said 
company  at  the  time  the  certificates  would  be,  as  aforesaid,  ready 
for  delivery;  that  after  said  stockholders'  meeting  adjourned  and 
the  said  parties  interested  and  present  at  said  meeting  as  aforesaid 
commenced  to  arrange  for  the  issue  of  said  certificates  of  capital 
stock  for  said  2,500,000  shares,  the  entire  amount  of  capital  stock 
of  the  said  company,  the  said  Spute,  Johnson,  and  Brown  and  the 
officers  and  other  parties  interested  and  representing  said  corpora- 
tion were  advised,  informed,  and  believed  that  under  the  revenue 
law  of  the  United  States  then  in  force  it  was  necessary  for  the 
said  Spute,  Johnson,  and  Brown  and  other  parties  interested  in  the 
said  transaction  in  connection  with  the  proposed  issue  of  the 
2,500,000  shares  of  the  capital  stock  of  said  company  to  |>ay  to  the 
United  States  $60,000,  and  that  thereupon  the  said  Spute,  John- 
•son,  and  Brown  refused  to  pay  or  in  any  way  make  themselves 
liable  for  the  payment  of  said  $60,000,  and  insisted  that,  in  lieu 
of  the  intended  and  original  proposed  plan,  a  new  arrangement 
and  understanding  for  the  purchase  of  their  mining  properties  by 
the  said  company  and  issue  of  capital  stock  therefor  be  entered 
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into,  by  the  terms  and  conditions  of  which  new  arrangement  the 
said  Spute,  Johnson,  and  Brown  would  receive  from  said  com- 
pany only  the  1,000,000  -shares  of  the  capital  stock  of  the  same, 
and  that  they  were  to  receive  that  amount  of  the  paid-up  and  non- 
assessable stock  of  the  said  company  in  payment  for  the  said 
mining  properties.  That  thereupon,  and  in  order  to  accomplish 
this  change  a  meeting  of  the  board  of  directors  of  said  company 
was  held  the  same  <lay,  and  at  the  said  meeting  of  the  board  of 
directors  the  following  transactions  were  ha-d,  as  api^ears  from  the 
minutes  of  said  meeting:  "Record  of  First  Meeting  of  Board  of 
Directors,  Continued.  On  motion  of  Mr.  Johnson,  seconded  by 
Mr.  Brown,  it  is  ordered  that  none  of  the  treasury  stock  shall 
participate  in  the  earnings  of  the  syndicate  or  be  entitled  to  any 
dividends  thereof  while  remaining  or  being  in  the  treasury  of  the 
syndicate  and  unsold.  Whereas  A.  J.  Spute,  G.  T.  Johnson  and 
Ole  Brown  who  subscribed  to  the  whole  of  the  capital  stock  of  the 
Scandia  Mining  Syndicate  have  this  day  surrendered  said  stock  to 
the  treasury  of  said  syndicate  for  the  cc«isideration  of  certain 
shares  of  said  stock  owned  by  them  respectively  upon  their  written 
orders:  Resolved,  that  the  president  and  secretary  of  said  syndi- 
cate be  and  they  are  hereby  authorized  and  instructed  to  issue 
stock  fully  paid  and  nonassessable  to  the  said  A.  J.  Spute,  G.  T. 
Johnson  and  Ole  Brown,  *  *  *  as  follows :  A.  J.  Spute 
250,000  shares,  G.  T.  Johnson  250,000  shares,  Ole  Brown  500,000 
shares.  The  meeting  then  adjourned."  It  is  further  alleged  that 
there  remained  in  the  treasury  of  said  corporation  1,500,000  shares 
of  the  capital  stock  of  said  corporation;  that  said  corporation  has 
since  its  organization  been  continuously  engaged  in  operating  and 
leasing  mines  and  other  business  in  connection  therewith ;  "that  at 
a  special  meeting  of  the  directors  of  said  company  held  on  the 
19th  day  of  March,  1904,  the  following  resolution  was  passed: 
'Resolved:  That  the  president  and  secretary  of  this  company,  as 
such  officers  of  this  company,  be  authorized  and  directed  to  duly 
issue  to  Mr.  H.  M.  H.  Bolander,  1,250,001  shares  of  the  capital 
stock  of  this  company  upon  the  payment  to  the  treasurer  of  the 
sum  of  $30,000.' ''    It  is  further  alleged  that  thereafter  said  presi- 
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dent  and  secretary  of  said  company,  pretending  to  act  under  the 
authorization  thus  given  by  said  resolution,  issued  and  delivered 
to  said  H.  M.  H.  Bolander  the  said  1,250,001  shares  of  the  said 
capital  stock,  and  received  from  said  Bolander  the  'sum  of  $30,000 
in  payment  thereof;  that  the  said  Bolander  has  never  paid  to  the 
said  corporation  nor  to  its  treasury  any  other  consideration  for 
said  stock  than  the  said  sum  of  $30,000  as  hereinabove  set  forth; 
that  the  certificate  for  said  stock  so  issued  to  said  Bolander  was 
made  out  in  the  name  of  said  Bolander  and  to  him  delivered ;  that 
thereafter  said  Bolander  caused  said  original  certificate  thus  issued 
to  him  to  be  canceled,  and  a  new  certificate  to  be  issued  to  said 
defendant  Ida  C.  Bolander,  who  is  the  wife  of  H.  M.  H.  Bolander. 
It  is  further  alleged  that  the  said  company  did  not  by  resolu- 
tion of  its  stockholders,  nor  by  their  consent  irl  writing,  authorize 
the  transfer  or  issuance  to  said  Bolander  of  said  1,250,001  shares 
of  stock;  that  the  existence  of  said  stock  is  prejudicial  to  the  in- 
terests of  said  company  and  to  the  plaintiffs  herein ;  that  the  action 
of  the  directors  in  attempting  to  authorize  said  sale  was  in  viola- 
tion of  the  authority  vested  in  said  board  of  directors  and  contrary 
to  the  laws  of  the  state  of  South  Dakota ;  that  at  the  time  the  said 
board  of  directors  thus  unlawfully  and  illegally  contracted  to  sell 
the  1,250,001  shares  of  the  capital  stock  of  the  company  to  said 
Bolander  the  company  was  actively  engaged  in  conducting  and 
operating  said  property  as  provided  and  intended  by  its  cliarter; 
that  as  an  active,  going  concern,  it  had  at  that  time  more  than 
$3,000  to  its  credit  in  bank ;  that,  other  than  its  capital  stock,  the 
amount  of  its  outstanding  debts  and  liabilities  did  not  exceed 
$1,000;  that  the  said  company  was  with  the  funds  it  then  had  able 
to  continue  its  operations,  and  conduct  its  business  without  the 
sale  of  any  part  of  its  stock  illegally  sold  to  said  Bolander,  or 
otherwise  held  in  the  treasury  of  said  company ;  that  shortly  prior 
to  the  time  of  the  illegal  and  unlawful  sale  of  said  stock  to  said 
Bolander,  and  from  six  to  eight  weeks  immediately  preceding  the 
time  when  the  said  board  of  directors  so  attempted  to  sell  the  said 
stock  to  said  Bolander,  sales  had  been  made  of  the  capital  stock 
of  said  company  ranging  in  price  from  15  to  30  cents  a  share, 
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which  facts  and  sales  were  known  to  the  said  .directors  and  to  said 
Bolander;  that  the  price  paid  by  said  Bolander  was  less  than  2J/2 
cents  per  share;  that  until  within  six  months  last  past  plaintiffs 
were  not  in  any  way  apprised  of  the  issuance  of  said  stock  for  less 
than  par,  nor  have  they  in  any  way  ratified  said  sale  of  stock  to 
said  Bolander  for  said  sum  of  $30,000  nor  consented  thereto ;  tliat 
plaintiffs  for  the  first  time  became  apprised  and  informed  of  the 
facts  connected  with  the  alleged  issuance  of  said  stock  to  said 
Bolander  in  connection  with  an  attempt  of  said  Ida  C.  Bolander  to 
call  a  stockholders'  meeting,  which  was  in  the  month  of  Septem- 
ber, A.  D.  1908;  that  the  plaintiffs  thereupon  counseled  with  their 
attorneys,  who,  after  an  examination  of  the  records  of  said  com- 
pany, informed  plaintiffs  of  the  manner  and  method  in  which  said 
stock  was  alleged  to  have  been  issued  to  said  Bolander  and  the 
violation  of  plaintiffs'  rights  in  the  premises ;  that  thereupon  plain- 
tiffs demanded  of  the  officers  and  directors  of  said  corporation 
that  they  institute  proceedings  to  set  aside,  cancel,  and  annul  said 
alleged  sale  of  stock  to  said  Bolander,  but  that  the  officers  and 
directors  refused  to  institute  such  proceedings,  and  informed  the 
plaintiffs  that,  if  they  desired  any  relief  in  the  premises,  they  must 
themselves  proceed  to  institute  the  proceedings;  that  said  Ida  C. 
Bolander,  the  present  holder  of  said  stock,  and  said  H.  M.  H. 
Bolander,  original  holder  of  said  stock,  all  and  each  of  them  knew 
and  were  advised  of  the  fact  that  said  sum  of  $3P,ooo  was  the 
only  consideration  ever  given  for  said  stock;  that  said  Bolander 
and  Ida  C.  Bolander  have  conspired  together  and  attempted  to 
defraud  all  of  the  other  istockholders  of  said  company  of  all  right 
and  interest  in  and  to  the  assets  of  said  company,  and,  in  further- 
ance of  said  conspiracy  and  attempt,  said  Bolander  has  repeatedly 
stated  that  he  would  not  permit  any  dividend  to  be  paid  to  any 
other  stockholders  in  said  company;  that  said  Bolander  went  in 
June,  1908,  to  Nome,  Alaska,  and  while  there,  by  the  connivance 
of  one  Brand,  the  then  and  there  representative  of  said  company, 
obtained  possession  of  certain  sums  of  money  then  on  deposit  to 
the  credit  of  said  company  in  bank,  and  books  and  papers  and 
other  property  of  said  company,   and   fraudulently  and   willfully 
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and  deliberately  concealed  and  withheld  said  money  and  other 
property  from  the  posses'sion  of  said  company;  and  still  conceals 
and  withholds  same;  *'that  said  Ida  C.  Bolander  and  H.  M.  H. 
Bolander,  pretending  to  own  the  controlling  interest  in  the  capital 
stocic  of  said  company,  attempted  to  call,  and  did  cause  to  be 
called,  a  meeting  of  /the  stockholders  of  said  company  for  the  pur- 
.pose  of  ousting  -the  present  directors  in  order  that  they  might  elect 
a  new  board;  that  the  direct  object  and  purpose  of  the  calling  of 
said  meeting  of  stockholders,  as  plaintiffs  believe,  was  to  prevent 
and  forestall  the  present  board  of  directors  in  their  efforts  to  com- 
pel said  Henry  M.  H.  Bolander  to  turn  over  and  deliver  to  said 
corporation  its  money  and  property  so  wrongfully  taken  and  with- 
held by  said  Bolander;  that  said  1,250,001  shares,  if  legally  issued 
and  held  by  said  Ida  C.  Bolander,  would  constitute  a  majority  of 
the  capital  stock  of  said  Scandia  Mining  Syndicate,  and  voted  at 
an  annual  stockholders*  meeting  would  elect  as  directors  such  per- 
sons as  might  be  selected  by  said  Bolanders,  and  that  said  Bolan- 
ders  have  recently  stated  that  it  was  their  intention  at  the  next 
meeting  of  stockholders  of  said  syndicate  to  use  said  stock  for  the 
purpose  of  electing  as  a  new  board  of  directors  persons  who  would 
be  'selected  and  named  by  them;  that  the  election  of  such  persons 
would  enable  the  said  defendants  Bolander  to  carry  out  their 
nefarious  schemes  of  plundering  said  defendant  corporation  of  its 
assets,  and  deprive  your  plaintiffs  of  any  rights  and  benefits  as 
stockholders  in  said  defendant  syndicate;"  that  said  alleged  stock 
held  by  said  Ida  C.  Bolander  should  be  canceled  as  illegal  and 
void ;  that  said  Bolanders  have  collected  upon  said  fraudulent  issue 
of  stock  dividends,  which  were  illegal  and  unlawful,  and  should 
be  returned  and  paid  to  said  company,  and  which  dividends  much 
exceed  the  money  so  paid  by  said  Bolander;  wherefore,  plaintiffs 
pray  that  said  stock  so  issued  to  said  Bolander  be  canceled  and 
annulled,  that  said  Ida  C.  Bolander  be  enjoined  and  restrained 
from  holding  any  stockholders'  meeting  until  her  rights  shall  be 
fully  determined,  and  plaintiffs  pray  for  other  and  general  relief, 
to  which  complaint  the  defendant  demurred  on  the  ground,  among 
others,  that  said  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
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As  before  stated,  the  demurrer  was  sustained.  Subsequently 
to  the  sustaining  of  the  demurrer  to  the  amended  complaint,  and 
before  judgment  was  entered,  the  plaintiffs  moved  the  court  for 
leave  to  file  a  second  amended  complaint,  which  motion  was  by  the 
court  denied,  and  the  ruling  of  the  court  in  denying  the  same  is 
assigned  as  error,  and  thereupon  the  court  entered  judgment  dis- 
missing the  complaint.  The  proposed  amendment  to  the  complaint 
did  not  have  the  effect  to  materially  change  the  allegations  of  the 
complaint,  and  the  only  material  allegation  contained  in  the  pro- 
posed amended  complaint  is  "that  said  plaintiffs  are  willing,  and 
hereby  tender  and  offer,  to  pay  to  said  Bolanders  the  said  sum  of 
$30,000,  or  such  part  thereof  as  upon  an  accounting  may  be  found 
to  be  due  to  said  Bolanders,  together  with  whatever  further  sum 
by  way  of  interest  or  other  charges  may  be  found  upon  proper 
accounting  and  decree  to  be  equitable  and  just  and  proper/' 

It  is  contended  by  counsel  for  the  defendants,  in  support  of 
the  ruling  of  the  court  in  sustaining  the  demurrer,  that  "the  stock- 
sold  to  Bolander  was  treasury  stock,  and  as  such  subject  to  sale 
by  the  directors  as  any  other  property";  that  the  sale  of  stock  to 
Bolander  was  valid,  even  though  original  stock,  and  plaintiffs  are 
estopped  by  having  received  benefits  of  said  sale,  and  by  their 
laches,  from  now  questioning  its  vaUdity;  and  that  the  plaintiffs 
have  not  offered  to  do  equity,  and  that  the  proposed  amendments 
to  the  amended  complaint  did  not  effect  any  material  change  in  the 
first  amended  complaint,  and. the  court  was  therefore  justified  in  , 
denying  the  plaintiffs'  motion  for  leave  to  amend  the  same. 

It  is  contended  by  the  appellants  that  the  sale  of  the  stock  to 
Bolander  was  illegal  for  the  reason  ( i )  that  the  allegations  of  the 
complaint  show  that  the  stock  was  original  stock,  and  that  its  sale 
as  original  stock  at  less  than  par  value  was  illegal;  (2)  that,  if 
the  stock  was  treasury  stock,  its  sale  was  illegal  because  it  was 
made  by  the  directors  and  not  by  resolution  of  the  stockholders  or 
with  their  unanimous  consent  in  writing;  and  (3)  that  if  the  stock 
was  treasury  stock,  although  it  did  not  have  to  be  disposed  of  at 
par,  its  sale  was  at  such  a  figure  below  its  real  value  and  under 
such  conditions,  as  rendered  such  sale  fraudulent.     It  will  be  ob- 
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served  that  by  the  allegaticais  of  the  complaint  Spute,  Johnson, 
and  Brow^n  were  the  owners  of  a  number  of  mining  claims ;  that 
they  organized  a  corporation  and  agreed  to  convey  thereto  their 
several  mining  claims  in  consideration  of  2,500,000  shares  of  the 
capital  stock  of  the  corporation,  being  the  total  number  of  shares 
of  the  corporation;  and  that  Spute  was  to  receive  625,000,  Johnson 
625,000,  and  Brown  1,250,000  shares.  It  will  be  further  observed 
that  this  arrangement  was  made  on  the  2d  day  of  April,  1902,  and 
was  not  to  be  completed  until  the  following  day,  the  3d  of  April, 
and  that  neither  the  transfer  of  the  properties  was  made  nor  the 
stock  issued  on  that  day,  but  were  to  be  made  the  following  day, 
and  that  on  the  2d  day  of  April,  Spute,  Johnson,  and  Brown  hav- 
ing been  advised  of  the  large  sum  necessary  to  be  paid  to  the 
government  in  order  to  complete  the  transaction  as  then  agreed 
upon,  the  original  agreement  was  in  effect  canceled  and  rescinded 
and  a  new  agreement  entered  into,  by  which  the  owners  of  the 
property  were  to  receive  1,000,000  shares,  nonassessable,  of  the 
capital  stock,  and  that  thereupon,  upon  the  following  day,  the  later 
agreement  was  carried  into  effect  by  the  transfer  of  the  mining 
properties  to  the  company  and  the  receipt  by  Spute,  Johnson,  and 
Brown  of  1,000,000  shares  of  the  nonassessable  capital  stock.  It 
will  thus  be  seen  that  the  original  agreement  was  never  carried 
into  effect,  but  that  the  new  agreement  by  which  Spute,  Johnson, 
and  Brown  were  to  receive  1,000,000  shares  was  completed  and 
the  1,000,000  shares  of  the  stock  issued  to  them  under  the  new 
agreement,  and  that  this  necessarily  left  1,500,000  shares  of  the 
capital  stock  of  said  company  unissued  and  remaining  in  the  com- 
pany. The  1,500,000  shares  of  the  capital  stock,  not  having  been 
issued  and  still  remaining  in  the  company,  was  original  stock,  and 
not  treasury  stock,  in  the  ordinary  sense  in  which  the  term  "treas- 
ury stock"  is  used.  This  stock,  therefore,  could  not,  under  the 
provisions  of  the  laws  of  this  state,  be  sold  at  less  tlian  its  par 
value. 

It  is  contended  by  respondents  that  the  transfer,  in  effect,  was 
a  conveyance  of  all  the  mining  properties  to  the  corporation  for 
the   2,500,000  shares   of   the  same,   and  that  in   legal  effect   the 
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1,500,000  shares  were  issued  to  Spute,  Johnson,  and  Brown  and 
donated  by  them  to  the  company  as  treasury  stock,  but  we  are 
unable  to  agree  with  counsel  in  this  contention.  It  clearly  appears 
by  the  allegations  of  the  complaint  that  the  transaction  as  first 
agreed  to  on  the  2d  of  April  was  never  completed,  and  that,  before 
its  completion,  a  new  arrangement  was  entered  into  by  which 
Spute,  Johnson,  and  Brown  were  to  receive  1,000,000  shares  non- 
assessable stock  in  lieu  of  the  2,500,000  shares,  and  that  they  did 
so  receive  the  said  1,000,000  shares,  and,  the  original  contract 
having  been  rescinded  and  canceled  before  the  completion  of  the 
contract  originally  entered  into,  the  1,500,000  shares  was  not 
issued  to  them,  and  consequently  they  could  not,  and  did  not  in 
fact  or  effect,  donate  to  the  company  the  1,500,000  shares.  The 
stock,  therefore,  never  became  treasury  stock,  and  was  not  subject 
to  transfer  by  the  directors  of  the  company  at  less  than  its  par 
value. 

It  was  clearly  competent  for  Spute,  Johnson,  and  Brown,  be- 
fore the  final  execution  of  the  original  agreement,  to  cancel  and 
rescind  the  same,  and  make  the  new  agreement  which  was  sub- 
sequently carried  into  effect.  The  minority  stockholders,  there- 
fore, as  the  officers  and  directors  of  the  corporation  had  refused 
to  institute  proceedings  to  cancel  said  sale,  clearly  had  the  right  to 
insist  upon  the  illegality  of  the  attempted  sale  by  the  directors  to 
Bolander  of  this  unissued  stock  for  a  less  sum  than  its  par  value, 
and  to  insist  that  the  said  sale  was  illegal  and  void. 

Section  423,  Civ.  Code,  as  amended  by  section  4,  ch.  104,  Sess. 
Laws  1907,  reads  as  follows:  "All  corporations  for  profit  must 
issue  certificates  of  stock  when  fully  paid  up,  signed  by  the  presi- 
dent and  secretary,  and  may  provide  in  their  by-laws  for  issuing 
certificates  prior  to  full  payment,  under  such  restrictions  and  for 
such  purposes  as  their  by-laws  may  provide.  *  *  *  "  The  part 
of  the  section  above  quoted  makes  no  change  in  'section  423  as  it 
originally  appears  in  the  Civil  Code  of  1903.  Changes  are  made  in 
other  parts  of  the  section,  but  they  do  not  affect  the  provisions 
above  quoted.  Section  425  provides:  "A  corporation  may  out  of 
its   surplus  funds,  by   resolution   of  its  'stockholders  or  by  their 
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unanimous  consent  in  writing,  purchase,  hold  and  transfer  shares 
of  its  own  stock  in  such  manner  and  for  such  price  as  may  be  by 
them  agreed  upon/'  It  will  be  noticed  there  are  two  important 
qualifications  in  this  section.  One  is  that  it  may  purchase  stock 
out  of  its  surplus  funds,  and  the  other  is  that  the  directors  may 
tran^sfer  such  stock  by  resolution  of  its  stockholders,  or  their 
unanimous  consent  in  writing.  Section  427  provides:  "Every  cor- 
poration, as  such,  has  power:  *  *  *  (4)  To  purchase,  hold, 
transfer  and  convey  such  real  and  personal  property  as  the  legiti- 
mate purposes  of  the  coi*poration  may  require,  not  exceeding,  in 
any  case,  an  amount  limited  by  law."  This  section  does  not  in- 
clude unissued  stock.  The  provisions  quoted,  it  will  be  noticed,  do 
not  confer  uix>n  the  board  of  directors  any  power  to  dispose  of  the 
original  stock  of  the  corporation  except  upon  full  payment  of  its 
^  par  value,  or  under  provisions  made  for  its  payment  in  the  by- 
laws of  the  company.  Assuming,  therefore,  that  the  allegations  of 
the  complaint  are  true,  the  purported  sale  of  the  1,500,000  shares 
to  Bolander  for  a  less  sum  than  i-ts  par  value  by  the  board  of 
directors  was  clearly  unauthorized  and  null  and  void. 

The  contention  of  the  respondents  that  the  plaintitls  ■  arc 
estopped  by  their  laches  and  by  the  fact  that  the  consideration  paid 
by  Bolander  of  $30,000  was  received  by  the  company  is  not  in  our 
opinion  tenable.  It  is  alleged  in  the  complaint,  as  will  be  noticed, 
that  the  "plaintiffs  for  the  first  time  became  apprised  and  informed 
of  the  facts  and  circumstances  connected  with  the  alleged  issuance 
of  said  stock  to  said  Bolander  in  connection  with  the  attemi>t  of 
the  said  Ida  C.  Bolander  to  call  a  stockholders'  meeting ;  *  *  * 
that  at  the  time  said  meeting  of  stockholders  was  called  plaintiffs 
learned  thereof,  which  was  in  the  month  of  Sq>t ember,  A.  D. 
1908;"  that  the  plaintiffs  consulted  with  their  attorneys  in  regard 
to  the  said  sale,  and  were  then  apprised  and  informed  of  the  man- 
ner and  method  by  which  said  'stock  was  alleged  to  have  been 
issued  to  said  Bolander  in  violation  of  plaintiffs'  rights;  that  de- 
mand was  made  upon  the  officers  and  directors  of  said  defendant 
syndicate  that  proceedings  should  l^e  brought  by  said  defendant 
corporation  to  set  aside  and  cancel  the  alleged  sale,  but  that  said 
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officers  and  directors  declined  so  to  do,  and  informed  the  plaintiffs 
that  they  were  the  proper  parties  to  bring  the  action,  and,  if  they 
desired  relief  in  the  premises,  they  must  proceed  to  bring  such 
action  in  their  own  name.  Clearly,  under  these  allegations,  no 
laches  could  as  matter  of  law  be  imputed  to  the  plaintiff's,  as  this 
action  was  commenced  within  a  few  months  thereafter.  Whitney 
V.  Hazzard,  i8  S.  D.  490,  loi  N.  W.  346;  McDermont  v.  Anaheim 
Union  Water  Co.,  124  Cal.  112,  56  Pac.  779;  Long  v.  Valleau,  87 
Iowa,  67s,  55  N.  W.  31,  56  N.  W.  748;  Stiger  v.  Bent,  in  111. 
328 ;  Verdugo  Canon  Water  Co.  et  al.  v.  Theodoro  Verdugo  et  al., 
152  Cal.  655,  93  Pac.  102 1 ;  Citizens'  Nat.  Bank  of  Attica  v.  Judy 
et  al.,  146  Ind.  322,  43  N.  E.  259;  Townsend  v.  Vanderwerker, 
160  U.  S.  171,  16  Sup.  Ct.  258,  40  L.  Ed.  383. 

It  is  contended,  however,  by  the  respondents  that,  while  it  is 
true  the  delay  is  to  be  imputed  to  the  party  only  from  the  time  he 
is  informed  of  the  facts,  yet  a  stockholder  of  a  corporation  is 
chargeable  with  knowledge  of  its  records.  This  contention  is' 
clearly  untenable.  Cook  on  Private  Corporations  (6th  Ed.)  §  731, 
says :  "It  is  not  incumbent  on  the  stockholder  to  keei>  himself  in- 
formed as  to  the  various  acts  of  the  corporation.  He  is  not 
chargeable  with  knowledge  merely  because  he  might  have  ascer- 
tained the  facts  by  an  examination  of  the  corporate  books.*'  To 
the  same  effect  is  Brinkerhoff  v.  Roosevelt,  143  Fed.  478,  74  C.  C. 
A.  498,  and  Joy  v.  Ft.  Worth  Express  Co.,  24  Tex.  Civ.  App.  94, 
58  S.  W.  173.  In  Brinkerhoff  v.  Roosevelt,  supra,  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  of  New 
York  held,  as  appears  by  the  second  headnote,  that  '^directors  of 
a  corporation  are  assumed  to  act  for  its  interests,  and  a  stock- 
holder is  justified  in  relying  on  such  assumption  until  the  con- 
trary appears,  and  is  not  chargeable  with  laches  which  will  defeat 
a  suit  brought  by  him  in  behalf  of  the  corporation  to  compel 
restitution  for  a  losis  resulting  from  the  unlawful  or  negligent  acts 
of  the  trustees,  where  such  action  was  commenced  shortly  after  he 
acquired  knowledge  of  their  action.'' 

The  contention  of  the  respondents  that   it  does   not  affirma- 
tively appear  from  the  complaint  that  the  plaintiffs  offered  to  do 
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equity  by  restoring  to  the  Bolanders  the  money  advanced  by  them 
for  the  stock  is  not  tenable,  for  the  reason  that  the  plaintiffs  in  this 
action  ask  for  an  accounting,  and  in  such  an  action  the  plaintiff 
does  not  have  to  offer  to  pay  what  may  be  due  from  him,  for  his 
prayer  for  an  accounting  imports  such  an  offer.  Nelson  v.  Dunn, 
15  Ala.  501;  Wells  v.  Strange,  5  Ga.  22;  Goldthwait  v.  I>ay,  149 
Mass.  185,  21  N.  E.  359;  Craig  v.  Chandler,  6  Colo.  543.  It  also 
seems  to  be  the  rule  in  an  action  to  <set  aside  an  illegal  sale  of 
stock  an  offer  to  return  the  consideration  is  unnecessary.  McDer- 
mont  V.  Anaheim  Union  Water  Co.,  supra;  Stebbins  v.  Perry 
County,  167  111.  567,  47  N.  E.  1048.  In  the  former  case  the 
Supreme  Court  of  California  says :  "An  offer  to  restore  or  a  tender 
of  money  back  is  only  neces>sar)'  where  it  is  sought  to  rescind  or 
annul  something.  Here  the  plaintiffs  ask  to  have  that  declared 
void  w^hich  has  on  their  statement  been  void  from  the  beginning 
and  not  merely  voidable.  The  plaintiffs,  so  far  as  appears  from 
the  complaint,  have  received  nothing  on  account  of  the  sale  of  the 
stock,  and  therefore  could  not  in  any  event  be  called  on  to  restore 
anything."  In  the  case  of  Stebbins  v.  Perry  County,  supra,  the 
Supreme  Court  of  Illinois  held,  as  appears  by  the  sixth  headnote : 
"A  stockholder  seeking  in  equity  to  cancel  capital  stock  which  has 
been  paid  for  by  an  issue  of  bonds  need  not,  as  a  condition  prece- 
dent to  his  right  to  sue,  offer  to  return  such  bonds,  where  he  was 
not  a  party  to  their  procurement,  has  no  control  over  them,  and  is 
prejudiced  by  their  existence."  The  contention  of  respondents  is 
further  untenable  for  the  reason  that  the  plaintiffs,  having  received 
nothing  directly  from  the  defendants  Rolander,  were  not  required 
to  make  any  offer  to  restore  to.  them  the  money  which  they  had 
paid,  and  for  the  further  reason  that  it  is  alleged  in  the  complaint 
that  the  Bolanders  have  received  in  dividends  an  amount  in  excess 
of  the  money  so  paid  by  them. 

The  contention  of  the  appellants  that  the  court  erred  in  deny- 
ing the  plaintiffs  leave  to  file  a  second  amended  complaint  is  not  in 
our  opinion  subject  to  review  on  this  appeal.  The  question  of 
allowing  amendments  of  pleadings  is  largely  in  the  discretion  of 
the  trial  court,  and,  in  the  absence  of  a  showing  of  abuse  of  such 
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discretion,  the  ruling  of  the  trial  court  will  not  be  reversed.  In 
our  opinion  there  was  no  abuse  of  discretion  on  tlie  part  of  the 
trial  court  in  denying  the  appellants'  motion,  and  this  ruling  there- 
fore will  not  be  disturbed.  The  conclusions  arrived  at  by  the 
court  necessitate  a  reversal  of  the  judgment  of  the  circuit  court 
dismissing  the  action  and  the  order  sustaining  the  demurrer  to  the 
complaint. 

The   judgment   of   the   trial    court   and    order   sustaining   the 
•'demurrer  are  therefore  reversed. 


In  re  THOMPSON'S  ESTATE. 

The  court,  on  appeal  by  a  judgment  creditor  of  an  heir  from  a 
'  ddgment  of  distribution  excluding  the  heir  from  any  share  in  the 
estate  because  of  a  release  executed  by  the  heir  in  the  lifetime  of  the 
decedent,  will  not  review  the  right  of  the  judgment  creditor  to  ap- 
pear and  contest  the  distribution  of  the  estate,  nor  the  validity  of  the 
:!udgment,  where  no  cross-appeal  was  taken  from  the  overruling  of 
Ihe  objection  to  the  right  of  the  judgment  creditor  to  appear,  nor 
'rora  the  ruling  admitting  in  evidence  the  judgment  roll  in  the 
^.ction   by  the  judgment  creditor  against  the  heir. 

Civ.  Code,  §§  215,  918,  declaring  that  a  mere  expectancy  of  an 
heir  apparent  is  not  an  interest,  and  that  a  mere  possibility  not 
coupled  with  an  interest  may  not  be  transferred,  is  declaratory  of 
the  common  law  that  a  mere  expectancy  not  coupled  with  an  interest 
may  not  be  sold  or  assigned,  so  that  a  release  by  an  heir  in  the  life- 
time of  the  ancestor  of  his  interest  in  the  estate  of  the  ancestor  is 
inoperative. 

Probate  Code,  §  315,  providing  that  distribution  may  be  made 
though  some  of  the  original  heirs,  legatees,  or  devisees  may  have 
conveyed  their  shares  to  others,  and  the  shares  must  be  assigned  to 
the  person  holding  them  in  the  same  manner  as  they  otherwise  would 
have  been  to  such  heirs,  legatees,  or  devisees,  does  not  refer  to  con- 
veyances made  by  heirs  prior  to  the  death  of  the  ancestor,  and  the 
county  court  is  without  jurisdiction  to  pass  on  the  validity  or  in- 
validity of  a  release  executed  by  an  heir  in  the  lifetime  of  his  an- 
cestor, and  the  question  can  only  be  determined  in  a  court  of  com- 
petent jurisdiction., 

(Opinion   filed    December    6,    1910.) 

Appeal  from  Circuit  Court,  Kingsbury  County.  Hon.  Ai.va 
E.  Taylor,  Judge. 
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Proceedings  for  the  distribution  of  the  estate  of  Thomas 
Thompson,  deceased.  From  a  decree  of  the  Circuit  Court  affirm- 
ing a  decree  of  the  County  Court  distributing  the  estate  to  the 
exclusion  of  Samuel  Thompson,  an  heir,  Charles  M.  Niles,  a  judg- 
ment creditor  of  Samuel  Thoinpson,  appeals.  Reversed,  with 
directions. 

Warren  &  Warren,  for  appellant.  D,  A.  Craiiiord,  for  re- 
spondent. 

CORSON,  J.  This  case  is  before  us  on  appeal  by. Charles  M. 
Niles,  contestant,  from  a  judgment  of  the  circuit  coart  affimiuij, 
a  decree  by  the  county  court  distributing  the  estate  of  Thomas 
Thompson,  deceased,  which  decree  was  adverse  to  the  claim  of  the 
contestant.  On  October  2y,  1908,  a  hearing  was  had  in  the  county 
court  in  and  for  Kingsbury  county,  on  a  petition  filed  by  the  ad- 
ministrator of  said  estate,  and  of  which  due  notice  had  been  given, 
for  the  distribution  of  the  estate  of  the  deceased.  The  appellant, 
Niles,  appeared  at  the  hearing  in  the  county  court  and  presented 
objection  to  the  distribution  of  said  estate,  alleging,  in  substance, 
that  on  the  17th  day  of  January,  1907,  he  obtained  a  judgment  in 
the  circuit  court  in  and  for  Kingsbury  county,  against  Samuel 
Thompson,  who  is  admitted  to  be  one  of  the  heirs  of  the  said 
Thomas  Thompson,  deceased,  the  amount  of  the  judgment  being 
$400,  and  sets  out  the  proceedings  resulting  in  said  judgment. 

The  said  contestant  specifically  objected  to  the  said  final  re- 
port and  petition  for  distribution  for  the  reason  that  the  said  peti- 
tion sets  forth  that  the  said  Samuel  Thompson  had  executed  a 
release  deed  of  his  interest  in  said  estate,  and  that  the  said  petition 
asks  that  the  said  Samuel  Thompson  be  excluded  from  partici- 
pating in  the  distribution  of  the  said  estate,  and  the  contestant 
alleges  that  the  purix)rted  release  is  incompetent,  irrelevant,  and 
immaterial,  and  in  no  way  binding  upon  the  court,  and  in  no  way 
invests  the  court  with  authority  to  exclude  the  said  Samuel 
Thompson  from  participating  in  his  lawful  portion  of  the  said 
estate,  and  that,  for  the  purposes  of  distribution  therein,  it  is  void 
for  any  purpose  except  to  aid  the  court  in  detennining  what  ad- 
voi.  26  s.  I).  37 
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vancement,  if  any,  was  made  to  the  said  Samuel  Thompson  in  his 
lifetime,  by  the  deceased.  The  contestant  therefore  asks  that  the 
said  final  report  and  petition  for  distribution  be  denied  in  so  far 
as  it  attempts  to  exclude  the  said  Samuel  Thompson  from  partici- 
pating in  his  lawful  share  of  the  estate,  and  that,  if  distribution  is 
granted  under  the  said  petition,  the  said  Samuel  Thompson  be 
awarded  one-seventh  interest  in  said  estate,  as  by  law  provided. 
To  the  objections  of  the  said  Charles  M.  Niles,  Samuel  Thompson, 
together  with  the  other  heirs,  in  answer  to  the  objections  to  the 
final  report  and  petition  for  distribution  filed  by  the  contestant, 
respectfully  show  to  the  court,  and  specially  deny  the  allegations 
of  said  objections,  except  where  the  same  may  be  thereinafter 
qualified,  explained,  admitted,  or  denied.  The  answer  proceeds  to 
set  out  the  proceedings  of  said  administration,  naming  the  heirs 
of  said  deceased,  including  said  Samuel  Thompson,  and  thereupon 
alleges  tliat  the  'said  Samuel  Thompson,  under  the  name  of  Sam 
Thompson,  during  the  lifetime  of  said  Thomas  Thompson,  for  a 
valuable  consideration,  made,  executed,  and  delivered  to  the  said 
Thomas  Thompson,  deceased,  a  release  and  relinquishment  of  all 
his  right,  title,  and  interest  in  and  to  the  estate  of  'said  Thomas 
Thompson,  which  is  in  words  and  figures  as  follows :  "To  Whom 
It  May  Concern :  This  is  to  certify  that  I  have  this  day  received 
of  Thomas  Thompson  two  hundred  dollars  in  full  of  all  claims 
against  him  to  this  date  and  in  full  of  all  claims  as  heir  to  his 
property  upon  his  decease  or  any  part  of  the  same,  and  I  hereby 
relinquish  all  my  right  to  inheritance  to  any  part  of  his  estate  to 
such  parties  as  he  may  name  by  will  or  as  may  by  law  be  entitled 
to  such  estate,  and  direct  that  such  share  as  would  otherwise  be 
inherited  by  me  to  be  paid  over  to  such  other  parties  as  are  entitled 
by  law  thereto.     [Signed]  Sam  Thompson.'' 

They  further  allege  that  said  release  was  given,  executed,  and 
delivered  in  full  satisfaction  of  all  the  right,  title,  and  estate  that 
the  said  Samuel  Thompson  may  have  in  and  to  the  said  estate  of 
Tliomas  Thompson,  deceased ;  that  the  said  Samuel  Thompson  ac- 
cepted the  consideration  therefore  in  satisfaction  and  still  holds  and 
retains  the  same;  that  said  release  was  a  vahd  and  binding  agree- 
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ment  between  the  said  parties ;  that  the  said  Samuel  Thompson  has 
ratified,  approved,  and  confirmed  the  said  release  at  all  times  since 
its  execution  and  now  does  so.  The  answer  then  contains  a  de- 
scription of  a  quarter  section  of  land  in  Kingsbury  county  as 
belonging  to  the  estate  of  the  deceased,  and  that  the  said  Samuel 
Thompson  has  no  interest,  right,  or  title  therein,  It  is  further 
alleged  that  the  said  purported  judgment  of  Charles  M.  Niles 
against  said  Samuel  Thompson  is  void  and  ineffectual  for  any 
purpose  for  certain  reasons  therein  set  forth.  It  then  alleges  that 
the  only  persons  entitled  to  receive  a  distributive  share  or  part  of 
the  estate  of  said  Thomas  Thompson,  deceased,  are  the  various 
persons  therein  named,   excluding   therefrom    Samuel   Thompson. 

The  petition  having  been  heard,  and  the  objections  and  an- 
swer thereto,  a  final  decree  was  entered  distributing  said  estate,  in 
which  it  is  decreed  that  the  said  Samuel  Thompson,  under  the 
name  of  Sam  Thompson,  had  executed  and  delivered  to  said 
Thomas  Thompson,  deceased,  in  his  lifetime,  a  release  and  re- 
linquishment of  all  his  right,  title,  and  interest  in  the  estate  by  the 
instrument  hereinbefore  set  forth.  The  county  court  further 
decreed  that  the  contestant's  claim  against  the  estate  is  invalid 
because  of  the  release  aforesaid.  From  this  decree  of  the  county 
court  the  said  Niles  appealed  to  the  circuit  court,  which  court,  as 
before  stated,  affirmed  the  decree  of  the  county  court.  A  motion 
for  new  trial  was  made  in  the  circuit  court  and  denied. 

The  errors  assigned  may  be  grouped  under  the  four  following 
propositions :  ( i )  That  the  court  erred,  as  a  matter  of  law,  in 
sustaining  the  final  decree  of  the  county  court  that  the  release, 
purported  to  have  been  executed  by  Sam  Thompson,  was  sufficient 
in  law  to  exclude  the  said  Sam  Thompson  from  his  entire  and 
distributive  i>ortion  of  the  estate  of  Thomas  Thompson,  deceased. 
(2)  That  the  cour^  erred,  as  a  matter  of  law,  in  sustaining  the 
final  decree  of  the  county  court  that  the  said  Sam  Thompson  was 
excluded  from  any  distributive  share  of  the  said  estate  because 
of  said  purported  release.  (3)  That  the  court  erred,  as  a  matter 
of  law,  in  sustaining  the  final  decree  of  the  county  court  in  which 
said  county  court  assumed  jurisdiction  to  pass  upon  the  validity 
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and  effect  of  the  said  purported  release,  thereby  holding  that  it 
was  within  the  jurisdiction  of  the  said  county  court  to  construe 
and  give  effect  to  said  release  for  the  purpose  of  excluding  the 
said  Sam  Thompson  from  his  distributive  share  of  said  estate ;  the 
said  release  not  having  been  introduced  to  "show  what  advance- 
ment, if  any,  had  been  made  to  the  'said  Sam  Thompson  by  the 
deceased  in  his  lifetime.  (4)  That  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

It  was  contended  by  the  respondents  that  the  contestant  had  no 
such  interest  in  the  distribution  of  the  estate  as  entitled  him  to 
appear  and  contest  the  same;  that  the  judgment  rendered  in  favor 
of  the  said  contestant  against  Samuel  Thompson  was  void,  and 
therefore  the  court  was  authorized  to  disregard  the  said  con- 
testant's objections  to  the  decree  of  distribution  of  the  estate;  and 
that  the  release  executed  by  him  to  the  deceased,  Thomas  Thomp- 
son, in  his  lifetime,  was  a  valid  and  effectual  release  under  which 
the  county  court  was  authorized  to  exclude  the  said  Samuel 
Thompson  in  the  distribution  of  said  estate. 

The  contention  of  counsel  for  the  respondents  that  the  said 
contestant  did  not  have  such  an  interest  in  the  estate  as  authorized 
him  to  appear  and  contest  the  distribution  of  the  estate,  and  also 
the  contention  of  counsel  for  respondents  that  the  judgment  re- 
covered by  the  contestant  against  the  said  Samuel  Thompson,  are 
not  properly  before  this  court  for  review,  as  the  objection  to  the 
right  of  contestant  to  appear  was  overruled  by  the  county  court, 
and  no  appeal  has  been  taken  thereupon  by  respondents. 

The  county  court,  in  its  decree,  makes  the  following  adjudi- 
cation :  "That  the  'said  Samuel  Thompson,  under  the  name  of 
Sam  Thompson,  during  the  lifetime  of  Thomas  Thompson,  for  a 
valuable  consideration,  made,  executed,  and  delivered  to  the  said 
Thomas  Thompson  a  release  and  relinquishment  of  all  his  right, 
title,  and  interest  in  and  to  the  estate  of  the  said  Thomas  Thomp- 
son"— setting  out  the  instrument  heretofore  copied  in  this  opinion. 
"That  the  said  release  and  relinquishment  was  given,  executed, 
and  delivered  for  a  valuable  consideration  and  of  all  said  rights, 
title,  and  estate  that  the  said  Samuel  Thompson  might  have  in  and 
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to  the  estate  of  the  said  Thomas  Thompson,  deceased,  and  that 
the  said  Samuel  Thompson  accepted  the  consideration  therefor  in 
such  release  and  relinquishment  and  still  holds  and  retains  the 
same.  That  Charles  M.  Niles  claimis  an  interest  in  said  estate  as 
a  judgment  creditor  of  the  said  Samuel  Thompson,  which  claim 
is  invalid,  because  of  the  release  aforesaid.  That  the  only  persons 
entitled  to  receive  a  distributive  share  or  portion  of  the  estate  of 
the  said  Thomas  Thompson,  deceased,  or  any  part  thereof,"  are 
the  heirs  therein  named,  excluding  Samuel  Thompson. 

It  will  be  observed  that,  in  tlie  decree  of  the  county  court,  that 
court  assumes  the  jurisdiction  to  determine  the  effect  of  the 
said  release,  and  that  it  adjudges  that  the  contestant  claims  an 
interest  in  said  estate,  which  "claim  is  invalid,  because  of  the  re- 
lease aforesaid."  The  circuit  court,  in  its  judgment,  "finds  that 
the  said  county  court  committed  no  error  in  said  proceedings,  and 
that  the  final  decree  entered  therein  should  be  confirmed,"  and 
thereupon  ordered  and  adjudged  that  'said  final  decree  be  affirmed. 
Objection  was  also  made  by  the  respondents  to  the  admis'sion  of 
the  judgment  roll  in  the  case  of  the  contestant  against  Sam 
Thompson,  as  inadmissible  for  the  reason  that  the  judgment  was 
void,  was  overruled  by  the  county  court,  and  as  no  appeal  was 
taken  by  the  respondents  from  the  ruling  of  the  court,  so  far  as  is 
disclosed  by  the  record,  that  question  is  not  properly  before  us 
for  determination  on  the  present  appeal.  The  only  questions 
therefore  presented  for  our  consideration  on  this  appeal  are  as 
to  the  effect  of  the  release  executed  by  Sam  Thompson,  and  the 
jurisdiction  of  the  county  court  to  determine  the  same. 

It  will  be  observed  that,  by  the  terms  of  the  release  herein- 
before copied,  said  Sam  Thompson  releases  all  his  right  of  inherit- 
ance to  any  part  of  his  estate  to  such  parties  as  Thomas  Thomp- 
son may  name  by  will  or  as  may  by  law  be  entitled  to  such  estate. 
The  release,  therefore,  is  not  in  favor  of  any  particular  person,  but 
only  such  parties  as  the  deceased  might  name  by  will  or  might  by 
law  be  entitled  to  such  estate. 

It  is  contended  by  the  appellant :  That  the  case  at  bar  is  not 
an  equitable  one,  but  a  case  at  law,  and  the  principle  of  equitable 
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estoppel  cannot  b6  applied  in  favor  of  the  heirs,  they  not  being 
persons  in  whose  favor  any  equity  exists ;  and,  in  any  event,  equity 
follows  the  law  and  is  not  supplanted  by  it.  That  the  law  of  this 
state  provides  two  ways  only  by  which  property  of  deceased  may 
be  distributed:  (i)  By  the.  terms  of  the  will  of  deceased,  if  he 
left  one;  and  (2)  according  to  the  laws  of  succession,  if  he  died 
intestate.  And  these  two  methods  are  exclusive.  That  releases 
of  expectant  interests  in  property  during  the  life  of  the  owner 
by  an  heir  expectant  are  void  at  law,  and  against  public  policy. 
That  an  ancestor  can  disinherit  an  heir  only  by  will  devising  his 
property  to  some  one  else.  That  the  case  at  bar  involves  an  ad- 
vancement, if  anything,  beihg  an  advancement  by  the  ancestor,  re- 
ceipted for  by  the  heir,  and  be  so  considered  in  law  in  determin- 
ing the  validity  of  the  purported  release. 

At  common  law  a  mere^  expectancy  not  coupled  with  an 
interest  could  not  be  sold  or  assigned.  There  is  no  statute  in  this 
state  changing  the  common-law  rule  on  this  subject;  but,  on  the 
contrary,  our  statute  has  adopted  the  common-law  rule  as  follows: 
"A  mere  possibility,  -such  as  the  expectancy  of  an  heir  apparent  is 
not  to  be  deemed  an  interest  of  any  kind."  Section  215,  Civ.  Code. 
"A  mere  possibility,  not  coupled  with  an  interest  cannot  be  trans- 
ferred."   Section  918,  Civ.  Code. 

It  will  be  observed  that  the  purported  release  in  this  case  coi\ 
tains  no  covenant  of  warranty,  and  no  facts  are  pleaded  which 
would  authorize  the  respondents  to  invoke  the  do<!trine  of  estoppel. 
Our  sections  are  copies  of  sections  192  and  461  of  the  proposed 
Civil  Code  of  New  York,  and  the  code  commissioners  of  that 
state,  in  their  note  to  section  461,  refer  to  the  following  cases  as 
authorities  upon  which  that  section  is  based :  Jackson  v.  Bradford, 
4  Wend.  (N.  Y.)  619;  Tooley  v.  Dibble,  2  Hill  (N.  Y.)  641 ;  Otis 
V.  Sill,  8  Barb.  (N.  Y.)  102;  Edwards  v.  Varick,  5  Denio  (N. 
Y.)  664;  Miller  v.  Emans,  19  N.  Y.  384.  •     - 

In  the  case  of  Jackson  ex  dem.  L.  Thurman  v.  Bradford, 
supra,  the  learned  .Supreme  Court  of  Judicature  of  New  York 
held,  as  appears  by  the  headnote:  "Where  the  heir,  previous  to 
the  death  of  his  ancestor,  conveys  by  deed  all  his  interest  in  the 
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estate  of  his  ancestor,  and  there  is  a  judgment  against  the  heir 
previous  to  the  conveyance  on  which,  after  the  descent  of  the 
property,  a  sale  is  had,  the  purchaser  at  such  sale,  and  not  the 
grantee  under  the  conveyance,  takes  the  land.  Although  a  covenant 
of  warranty  would  bar  by  way  of  estoppel  the  heir  and  his  issue 
from  setting  up  title  to  the  estate,  such  estoppel  does  not  affect  the 
purchaser  under  a  judgment  entered  previous  to  the  conveyance 
creating  the  estoppel."  And  in  the  opinion  the  court,  speaking  by 
Marcy,  Justice,  says :  *'When  these  deeds  were  executed,  Price  had 
no  title  or  claim  to  the  premises,  and  could  therefore  convey  no 
right  to  them.  *  ♦  *  ^  grant  by  a  person  who  has  no  estate, 
as  an  heir  in  the  lifetime  of  his  ancestor,  will  not  pass  any  estate. 
3  Preston  on  Abstracts  of  Title,  25,  26.  *  *  *  It  is  said  in  the 
Touchstone  (.239)  that  a  bare  possibility  of  an  interest  which  is 
uncertain  is  not  grantable.  The  expectancy  of  an  heir  at  law  in 
the  life  of  the  ancestor  (and  such  was  the  defendant's  grantor  in 
this  case)  is  less  than  a  possibility.  Wright  v.  Wright,  i  Ves.  Sr. 
409.  Where  a  son  releases  in  the  lifetime  of  his  father,  the 
release  is  void,  because,  as  Lord  Coke  says,  he  has  no  right  at  the 
time  of  making  the  release;  all  the  right  is  in  the  father,  and 
therefore,  after  the  death  of  his  father,  the  son  may  enter  into  the 
land  against  his  own  release.  Co.  Lit.  265a.  It  is  very  clear,  both 
from  reason  and  authority,  that  no  title  passes  by  the  deed  of  an 
heir  apparent  or  presumptive  to  lands  that  may  afterwards  de- 
scend to  him  on  the  death  of  his  ancestor;  yet  the  heir  may  be 
barred  by  his  deed  from  recovering  such  lands.  Where  the  deed 
is  by  warranty,  the  warranty  will  rebut  and  bar  the  grantor  and 
his  heirs  of  a  further  right.  This  is  not  because  a  title  ever  passes 
by  such  a  grant,  but  the  principle  of  avoiding  circuity  of  action 
interposes  and  stops  the  grantor  from  impeaching  a  title  to  the 
soundness  of  which  he  must  answer  on  his  warranty.  Co.  Litt. 
265a." 

In  the  case  of  Tooley  et  al!  v.  Dibble,  supra,  the  Court  of 
Errors  of  New  York  held,  as  appears  by  the  headnote,  that  "A 
quitclaim  deed  purporting  to  convey  one's  'right  of  expectancy'  or 
possibility  of  inheritance  will  not  affect  the  grantor's  title  as  heir,, 
subsequently  acquired." 
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The  law  applicable  to  this  case  seems  to  be  clearly  stated  in 
-the  concurring  opinion  of  Mr.  Justice  Strong  in  the  case  of  Miller 
V.  Emans,  19  N.  Y.  384,  in  which  he  says :  "There  is  a  distinction 
between  possibilities  which  are  releasable  and  those  which  are  not, 
which  seems  to  be  fairly  presented  by  the  instances  usually  men- 
tioned, although  I  do  not  recollect  seeing  it  distinctly  stated  in 
any  authority.  There  are  some  which  depend  solely  upon  ex- 
pectation or  presumption,  and  which  may  fail  through  the  will  of 
another.  Thus  there  is  generally  an  expectation  or  presumption 
that  a  lawful  child  of  a  proprietor  of  land  in  fee  simple  will  in- 
herit it,  or  a  part  of  it,  upon  the  death  of  the  parent.  But  that 
may  be  prevented  not  only  by  the  premature  death  of  the  child, 
but  also  by  a  conveyance  or  devise  to  another  by  the  parent.  In 
such  case  there  is  no  existing  right  in  the  presumptive  heir,  and 
a  release  by  him  would  be  inoperative.  When,  however,  there  is 
an  existing  right  in  one,  w"hich  cannot  be  defeated  by  the  volition 
or  action  of  another,  to  a  future  estate  upon  a  contingency,  there 
is  something  upon  which  a  release  might  operate." 

It  seems  to  have  been  clearly  the  intention  of  the  codifiers  of 
our  Code,  and  the  Legislature,  to  adopt  the  rule  as  established  at 
common  law.  In  the  case  at  bar,  the  Telease  executed  by  Sam 
Thompson  could  only  be  effective,  if  effective  at  all,  as  releasing 
his  interest  to  the  other  heirs  of  the  estate  of  Thomas  Thompson, 
deceased,  as  it  in  no  manner  affected  the  interest  of  Thomas 
Thomipson,  as  he  was  the  fee  owner  of  the  property  and  did  not 
require  a  release  of  any  kind  from  his  son  to  perfect  his  title ;  but, 
as  stated  in  the  authorities  from  which  we  have  quoted,  at  the 
time  Sam  Thompson  executed  the  release,  the  deceased,  his  father, 
was  living  and  retained  the  power  to  dispose  of  his  property  to 
any  one  in  his  lifetime  or  to  dispose  of  it  by  will,  and  the  son 
might  not  survive  his  father,  and  in  sucli  case,  as  we  have  seen,  a 
release  by  an  heir,  apparent  or  presumptive,  is  inoperative. 

The  sections  before  quoted  from  the  proposed  Code  of  New- 
York  (sections  192  and  461),  and  the  sections  contained  in  our 
Code  (sections  215  and  918),  were  adopted  by  the  state  of  Cali- 
fornia as  sections  700  and   1045,  and  the  construction  given  to 
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these  sections  in  the  early  cases  in  New  York,  referred  to  in  the 
notes  of  the  commissioners,  has  been  adopted  by  the  Supreme 
Court  of  that  state. 

In  Re  Wickersham's  Estate,  138  Cal.  355,  70  Pac.  1076,  71 
Pac.  437,  the  Supreme  Court  of  Cahfornia  held,  as  appears  from 
the  third  headnote  of  the  case:  "Under  Civ.  Code,  §§  700,  1045, 
providing  that  a  mere  possibility  such  as  the'  expectancy  of  an 
heir  apparent  is  not  deemed  an  interest  in  property,  and  that  a 
mere  possibility  not  coupled  with  an  interest  cannot  be  transferred, 
a  child  cannot,  prior  to  his  parent's  death,  convey  his  expectancy 
as  heir."  In  discussing  the  question  presented,  that  court  says: 
**As  to  the  contract  of  Frank  with  the  residuary  legatees,  that 
doubtless  operated  to  transfer  to  the  grantees  his  then  existing 
interest  in  his  father's  estate ;  but,  so  far  as  it  purported  to  convey 
his  expectant  interest  in  his  mother's  estate,  it  was  legally  yoid; 
nor  could  it  operate  to  transfer  to  the  grantees,  upon  the  death  of 
Mrs.  Wickersham,  the  legal  interest  of  the  grantor  in  her  estate. 
Civ.  Code,  §§  700,  1045;  I"  ^^  Garcelon's  Estate,  104  Cal.  584 
et  seq.,  38  Pac.  414,  32  L.  R.  A.  595,  43  Am.  St.  Rep.  134;  2 
Story,  Eq.  Jur.  §  1040b;  2  Pom.  Eq.  Jur.  §  953.  He  therefore 
still  remained  the  legal  owner  of  that  interest,  and  of  the  resulting 
interest  in  his  father's  estate,  and  the  contestants,  as  his  repre- 
sentatives, were  entitled  to  assert  it." 

In  the  case  of  In  re  Ryder's  Estate,  141  Cal.  366,  74  Pac.  993, 
the  court  in  its  opinion  says :  "In  the  Estate  of  I.  G.  Wickersham, 
supra,  speaking  of  an  attempted  conveyance  by  an  heir  apparent, 
this  court  said:  *It  was  legally  void.  Nor  could  it  operate  to 
transfer  to  the  grantee,  upon  the  death  of  Mrs.  Wickersham  (the 
wife  of  said  I.  G.  Wickersham),  the  legal  interest  of  the  grantor 
in  her  estate.  He  therefore  still  remained  the  legal  owner  of  that 
interest.' " 

In  Needles'  Executor  v.  Needles,  7  Ohio  St.  432,  70  Am.  Dec. 
85,  the  Supreme  Court  of  Ohio,  as  appears  by  the  headnote,  held : 
"Expectation  or  hope  of  succeeding  to  ancestor's  property  is  mere 
or  remote  possibility,  in  which  there  is  no  existing  right  that  can 
be  the  subject  of  release."     And  in  its  opinion  that  court  says: 
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"But,  aside  from  these  considerations,  there  is  an  insuperable  ob- 
stacle in  the  way  of  giving  effect  to  such  a  contract.  The  laws  of 
the  state  have'  provided  the  mode  for  the  distribution  of  a  man's 
property  after  his  decease.  All  dominion  of  the  owner  over  it 
ceases  with  his  life;  and  it  must  be  distributed  according  to  the 
bequests  of  his  will,  if  he  has  chosen  to  make  a  testamentary  dis- 
position of  it,  and,  if  not,  then  according  to  the  law  of  descent  and 
distribution.  The  owner  is  always  allowed  to  provide  by  will  for 
the  division  and  distribution  of  his  property  after  his  decease. 
And  the  law  has  provided  regulations,  so  far  as  the  distribution  of 
the  estates  of  intestates  can  be  affected  by  previous  advancements 
to  children.  A  man  cannot  provide  for  the  division  which  shall 
be  made  of  his  property  after  his  death,  by  executory  contracts 
with  his  children,  instead  of  last  will  and  testament.  And  to  allow 
an  intestate  to  control  the  course  of  descent  and  distribution  by 
mere  executory  contracts  with  his  children,  during  his  life,  would 
be  to  allow  him  to  set  aside  the  laws  of  the  state.  The  property 
of  a  deceased  person  must  pass  by  devise  or  descent.  And  the 
operation  of  the  laws  of  the  land  in  this  respect  cannot  be  defeated 
by  any  kind  of  executory  contracts,  made  for  the  purpose  of  con- 
trolling or  affecting  the  distribution  of  a  man's .  property  after  his 
death.  This  opinion  is  in  accordance  with  the  views  expressed  by 
this  court,  in  the  case  of  Crane  v.  Doty,  i  Ohio  St.  279." 

The  learned  counsel  for  the  respondents  has  cited  a  number 
of  authorities  holding  that  such  a  release  by  an  heir  apparent  or 
presumptive,  in  the  lifetime  of  his  ancestor,  is  valid  and  binding 
upon  the  heir.  But  in  many  of  the  cases  cited  on  l^ehalf  of  the 
respondents,  while  the  contract  was  held  invalid  at  law,  it  was 
held  good  in  a  court  of  equity.  Such  was  the  case  of  Glendening 
V.  Wyatt,  54  Kan.  523,  38  Pac.  792,  33  L.  R.  A.  278,  in  which  it 
was  held :  "Courts  of  equity  will  uphold  such  an  agreement  of  an 
heir  apparent,  where  it  is  fairly  macje,  and  for  an  adequate  con- 
sideration, *  *  *  and  is  not  obtained  by  fraud  or  oppression, 
it  may  be  enforced  in  equity  after  the  death  of  the  ancestor."  In 
other  cases  it  has  been  held  as  an  advancement,  under  the  statute 
relative   to  advancement  made  to  heirs.      Such   was   the  case   of 
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Simpson  v.  Simpson,  114  111.  603,  4  N.  E.  137,  7  N.  E.  287,  as 
appears  by  the  second  headnote,  which  reads  as  follows:  "The 
fourth  section  of  the  act  of  1872  [Laws  1871-72,  p.  352]  to  the 
effect  that  if  a  child  receiving  an  advancement  from  his  father 
dies  before  the  father,  leaving  issue,  the  amount  thereof  shall  be 
allowed  accordingly  by  the  representatives  of  the  son  so  advanced, 
as  so  much  of  their  share  of  the  estate,  the  same  as  if  the  advance- 
ment had  been  made  directly  to  them,  is  not  confined  to  cases  of 
advancements  made  to  a  son  after  such  act  took  effect,  but  applies 
equally  to  advancements  made  before  that  time,  when  the  party 
making  the  same  dies  after  the  law  took  effect." 

Much  reliance  is  placed  by  the  respondents  upon  the  case  of 
In  re  Garcelon's  Estate,  104  Cal.  570,  38  Pac.  414,  32  L.  R.  A. 
595,  43  Am.  St.  Rep.  134;  but  it  will  be  noticed  from  the 
second  and  third  headnotes  in  that  case  that  the  decision  was 
placed  mainly  upon  the  covenants  of  the  heir  not  to  contest  the 
will  and  that  the  same  would  be  enforced  in  a  court  of  equity.  The 
headnotes  read  as  follows:  "A  covenant  by  the  heir  apparent  to 
relinquish  his  expectancy  in  certain  property  pi  a  relative  is  not 
invalid  under  Civ.  Code,  §  700,  providing  that  *a  mere  possibility 
such  as  the  expectancy  of  the  heir  apparent  is  not  to  be  deemed 
an  interest  of  any  kind,'  and  section  1045,  declaring  that  'a  mere 
possibility  not  coupled  with  an  interest  cannot  be  transferred' — 
which  provisions  are  merely  declaratory  of  the  common  law.  A 
covenant  not  to  contest  the  will  of  a  relative  may  be  given  effect 
as  a  release  of  the  contingent  right  to  make  such  contest,  and 
enforced,  when  fairly  obtained  and  for  an  adequate  consideration." 
It  is  quite  clear  from  the  decision  that  that  learned  court  did  not 
intend  to  hold  contrary  to  the  views  expressed  in  the  opinions  of 
that  court  from  which  we  have  quoted. 

But  assuming  that  there  may  be  a  question  as  to  the  rights  of 
the  heirs  to  the  share  of  Samuel  Thompson  in  the  estate  of  his 
father,  Thomas  Thompson,  we  are  of  the  opinion  that  the  county 
court  had  no  jurisdiction  to  determine  that  question  in  this  pro- 
ceeding, and  that,  in  any  view  of  the  case,  it  was  in  error  in  ex- 
cluding   Samuel    Thompson's    share    in    the    distribution    of    said 
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estate.  Section  315  of  the  Probate  Cade  provides  as  follows: 
"Partition  or  distribution  of  the  real  estate  may  be  made  as  pro- 
vided in  this  chapter,  although  some  of  the  original  heirs,  legatees, 
or  devisees  may  have  conveyed  their  shares  to  other  persons,  and 
such  shares  must  be  assigned  to  the  person  holding  the  same,  in 
the  same  manner  as  they  otherwise  would  have  been  to  'such  heirs, 
legatees,  or  devisees."  This  section  is  a  verbatim  copy  of  section 
1678  of  the  California  Code  referred  to  hereafter  by  the  Supreme 
Court. of  California. 

In  Ward  v.  Du  Pree,  16  S.  D.  500,  94  N.  \V.  397,  in  discuss- 
ing the  question  of  the  jurisdiction  of  the  county  court  as  a  pro- 
bate court,  this  court  says :  'The  probate  court  has  jurisdiction  to 
determine  who  are  the  legal  heirs  of  a  deceased  person  who  died 
intestate,  and  who  are  the  devisees  or  legatees  of  one  who  died 
testate;  but  its  determination  as  to  such  matters  does  not  create 
any  new  title.  It  merely  declares  the  title  which  accrued  under 
the  law  of  descents,  or  under  the  provisions  of  the  will.  The 
decree  of  distribution  has  nothing  to  do  with  contracts  or  convey- 
ances which  may  have  been  made  by  heirs,  devisees,  or  legatees  of 
or  about  their  shares  of  the  estate,  either  among  themselves  or 
with  others.  Such  matters  are  not  before  the  probate  court,  and 
over  them  it  has  no  jurisdiction."  This  statement  of  the  laW  was 
correct  as  applied  to  the  case  then  before  the  court ;  but  as  a  gen- 
eral proposition  it  should  be  qualified  by  adding  after  the  words, 
"either  among. themselves  or  with  others,"  made  prior  to  the  death 
of  the  ancestor. 

A  similar  view  seems  to  have  been  taken  by  the  Supreme 
Court  of  California  in  the  case  of  In  re  Ryder's  Estate,  supra,  in 
which  the  court  in  its  opinion  says:  "The  opinions  of  this  court 
are  not  entirely  harmonious  as  to  the  authority  of  the  court  on 
distribution  to  determine,  against  the  objection  of  an  heir,  legatee, 
or  devisee,  as  to  the  rights  of  a  third  person  claiming  under  a 
conveyance  alleged  to  have  been  made  by  such  devisee,  legatee,  or 
heir" — citing  a  number  of  California  decisions.  That  court  further 
says :  "It  may,  however,  be  conceded,  solely  for  the  purposes  of 
this  case,  that  under  the  provisions  of  section   1678,   Code  Civ. 
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Proc,  the  court  on  distribution  may  determine  disputes  between 
heirs,  legatees,  or  devisees  and  persons  claiming  to  be  the  grantees 
of  their  shares  under  conveyances  made  by  them,  although  the 
determination  of  such  disputes  would  not  ordinarily  be  within  the 
functions  of  the  probate  court.  If  such  authority  exists,  it  rests 
solely  upon  the  provisions  of  the  section,  and  is  limited  by  its 
terms.  Martinovich  v.  Marsicano,  supra  (137  Cal.  354,  70  Pac. 
459).  But  this  section  includes  only  conveyances  of  their  shares 
made  by  'heirs,  legatees,  or  devisees,'  and  has  no  reference  to  con- 
veyances made  prior  tf)  the  death  of  the  deceased  by  persons  who 
were  not  at  the  time  of  the  conveyance  either  heirs,  legatees,  or 
devisees,  and  who  then  had  no  interest  in  the  property  that  was 
capable  of  being  conveyed.  Civ.  Code,  §§  700,  1045 ;  Estate  of 
Garcelon,  104  Cal.  584,  38  Pac.  414,  32  L.  R.  A.  595,  43  Am.  St. 
Rep.  134:  Estate  of  I.  G.  Wickersham,  138  Cal.  355,  361,  70 
Pac.  1076." 

Clearly  under  these  decisions  the  county  court  was  ^vithout 
jurisdiction  to  pass  upon  the  validity  or  invalidity  of  the  release 
executed  by  Sam  Thompson.  That  question  can  only  be  i)roperly 
determined  in  a  court  of  competent  jurisdiction. 

The  judgment  of  the  circuit  court  i's  therefore  reversed,  and 
it  is  directed  to  enter  judgment  modifying  the  decree  of  distribu- 
tion entered  by  the  county  court,  in  such  manner  as  to  include  the 
said  Samuel  Thompson  as  distributee  with  the  other  heirs  of 
Thomas  Thompson,  deceased. 


STATE  V.  SWENSON. 

A  statement  made  by  one  who  was  ill  and  vomiting,  but  who  had 
said  nothing  to  indicate  that  he  realized  that  he  was  dying,  was  not 
admissible  as  a  dying  declaration. 

A  statement  by  decedent  while  she  was  ill  and  being  examined 
by  a  physician,  and  in  accused's  presence,  that  accused  gave  her  a 
drink  the  night  before  which  made  her  sick,  and  she  had  got  worse 
ever  since,  was  not  admissible  as  part  of  the  res  gestae,  where 
accused  Immediately  denied  having  done  so  and  the  evidence  con- 
clusively showed  that  decedent  was  not  111  the  night  before. 

Hypothetical  questions  must  be  based  upon  facts  proved  or 
which    the   evidence    tends   to    prove,    and    evidence    merely   that   ac- 


Digitized  by 


Google 


590  SOUTH  DAKOTA  REPORTS.  [December. 

cused  had  opportunity  to  administer  partial  doses  of  strychnine  to 
decedent,  without  any  evidence  that  he  had  done  90,  or  of  illness 
from  the  partial  doses,  does  not  authorize  a  hypothetical  question 
to  a  physician  as  to  the  cumulative  effect  of  such  partial  doses. 

The  denial  by  accused  of  an  incriminatory  statement  made  in  his 
presence  obviates  the  effect  of  such  statement  as  evidence  to  prove 
the  facts  stated.  , 

In  a  prosecution  for  murder  by  strychnine  polsoinlng,  a  state- 
ment by  decedent  made  in  accused's  presence  and  while  she  was 
being  examined  by  a  physician,  that  accused  gave  her  a  drink  the 
night  before  which  made  her  sick  and  she  had  grown  worse  ever 
since,  was  admitted  in  evidence,  though  the  evidence  conclusively 
showed  that  decedent  was  not  ill  the  night  before,  and  without  any 
evidence  tending  to  show  that  accused  had  administered  partial  doses 
of  strychnine  to  decedent  other  than  the  mere  fact  that  he  had 
opportunity  to  do  so.  A  hypothetical  question  was  allowed  based 
on  such  statement,  as  to  the  cumulative  effect  of  partial  doses  of 
strychnine.  Held,  that  error  in  admitting  the  statement  and  per- 
mitting the  hypothetical  question  based  thereon  was  highly  pre- 
judicial to  accused. 

The  appellate  cpurt  will  not  disturb  the  ruling  of  the  trial  court 
in  granting  or  refusing  a  new  trial,  except  in  case  of  a  clear  abuse 
of  discretion. 

Decedent's  knowledge  of  impending  dissolution  so  as  to  authorize 
a  statement  of  the  dying  declaration  may  be  inferred  from  his  con- 
duct, condition,  or  statements. 

It  cannot  be  said  that  the  trial  court  abused  its  discretion  in 
granting  a  new  trial  because  of  the  admission  in  evidence  of  a 
statement  by  decedent  that  accused  poisoned  her.  If  it  did  not  satis- 
factorily appear  to  the  trial  court  from  the  evidence  that  such  state- 
ment was  made  under  a  sense  of  impending  dissolution;  it  being 
admitted  as  a  dying  declaration. 

(Opinion   filed   December   6,    1910.) 

Ai)peal  from  Circuit  Court,  Clay  County.  Hon.  R.  B.  Trjit, 
Judge. 

Nils  P.  Swenson  was  convicted  of  murder,  and  from  the 
order  granting  a  new  trial,  the  state  appeals.     Affirmed. 

S.  jr.  Clark,  Afty.  Gen.,  Thomas  Stcrlin<^,  and  Pcfcr  Olson, 
for  the  State.    French  &  Onis,  for  respondent. 

SMITH,  J.  One  Nils  Swenson,  a  farmer  ^2  years  old,  was 
convicted  in  the  circuit  court  of  Clay  county,  upon  the  charge  of 
murdering  liertha  Swenson,  his  daughter-in-law,  by  administering 
strychnine  poison.     Ui)on  a  proper  bill  of  exceptions  a  new  trial 
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was  granted  the  accused  and  from  the  order  granting  a  new  trial 
the  state  appeals.  The  motion  for  a  new  trial  was  based  upon 
errors  of  law  occurring  at  the  trial,  including  errors  alleged  in 
certain  portions  of  the  charge  of  the  trial  court,  and  upon  the 
ground  of  insufficiency  of  the  evidence  to  sustain  a  conviction. 
The  exceptions  to  the  charge  were  stricken  from  the  bill  by  the 
trial  court  on  the  ground  that  the  same  were  not  taken  in  time, 
and  the  order  sustaining  the  motion  for  a  new  trial  also  contains  a 
recital  to  the  effect  that  the  fifth  ground  of  the  motion,  namely, 
"that  the  verdict  is  contrary  to  the  evidence,"  was  not  passed  upon 
or  considered  by  the  court  in  granting  the  new  trial.  Upon  this 
record,  it  seems  that  the  only  questions  considered  by  the  trial 
court  were  those  relating  to  alleged  errors  of  law  occurring  at  the 
trial  in  rulings  upon  the  competency  of  evidence  offered.  The 
evidence,  which  is  very  voluminous,  has  been  fully  and  carefully 
examined  by  this  court,  and  we  are  convinced  that  the  trial  court 
exercised  a  wise  discretion  in  granting  the  accused  a  new  trial. 
The  bill  of  exceptions  upon  the  motion  for  a  new  trial  discloses  42 
distinct  assignments  of  error,  relating  to  rulings  upon  questions  of 
evidence.  We  'shall  consider  only  those  assignments  which  we 
deem  material  in  determining  whether  the  court  was  justified  in 
awarding  a  new  trial. 

Charles  Swenson,  son  of  the  accused  and  husband  of  the  de- 
ceased, being  called  as  witness  by  the  state,  was  asked  a  certain 
question  which  was  objected  to  as  incompetent,  irrelevant,  too 
remote  to  be  binding  upon  the  defendant,  and  not  a  part  of  the 
res  gestae,  and  no  proper  foundation  laid,  which  objection  was 
overruled  and  the  ruling  excepted  to  by  the  accused.  To  under- 
stand the  materiality  of  the  question  presented  by  this  assignment, 
it  is  necessary  to  consider  the  circum'stances  of  the  alleged  crime 
as  developed  by  the  evidence  on  the  part  of  the  prosecution. 
Charles  Swenson  was  the  first  witness  called  by  the  state.  He  had 
testified  that  at  the  time  of  the  alleged  crime,  he,  together  with 
his  wife  and  three  children,  were  living  in  his  faiher'-s  house,  ou 
his,  the  defendant's  farm,  in  Clay  county;  he  and  his  wife  being 
hired  by  the  father  to  work  on  the  farm.    On  the  7th  day  of  July, 
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1909,  the  day  on  which  the  str\xhnine  was  alleged  to  have  been 
administered  to  the  deceased,  the  witness  was  at  his  brother's 
place,  about  one-half  mile  distant,  asisisting  in  scraping  a  ditch ; 
that  when  the  witness  left  home  in  the  morning  to  go  to  his 
brother's  place,  the  accused,  Nils  P.  Swenson,  went  with  him  and 
remained  at  the  brother's  house  until  about  10  o'clock,  when  he 
went  east  down  the  road  to  where  Soderberg,  another  tenant,  was 
cultivating  corn,  about  a  half  mile.  He  did  not  see  his  father 
again  until  he  went  home  for  dinner,  about  12  o'clock.  On  arriv- 
ing home,  he  put  away  his  team  and  fed  them  and  went  in  to 
dinner,  and  met  hi-s  father,  who  had  just  finished  his  dinner,  and 
was  coming  out  of  the  house  as  the  -witness  went  in.  While  the 
witness  was  eating  dinner,  the  accused  came  in  and  called  for 
Bertha,  saying  something  about  shutting  up  some  shoats.  The 
deceased,  whom  the  witness  had  not  seen  up  to  that  time,  since 
coming  home,  answered,  saying,  "Yes,  we  will  shut  up  the  shoats," 
and  came  down  two  or  three  steps  on  the  stairway,  but  the  witness 
did  not  see  her  face  and  only  saw  her  feet  and  dress :  that  the 
accused  then  went  away ;  that  after  finishing  his  dinner  the  witness 
went  out  to  pump  water  and  do  chores  about  the  l)arn,  and  was 
absent  about  half  an  hour;  that  he  then  went  back  to  the  house 
and  went  upstairs  to  see  what  Bertha  was  doing.  The  accused 
was  not  in  the  house  when  he  returned  after  doing  the  chores. 
The  witness  was  intending  to  go  to  the  field  to  cultivate  corn,  but 
wanted  to  speak  to  the  deceased  before  going  away,  and  went  up- 
stairs and  saw  her  lying  behind  the  chimney  on  her  back,  on  a 
box  of  cloths.  He  spoke  to  her,  but  she  did  not  answer.  She  was 
breathing  hard  like  she  was  sleeping;  her  hands  were  hanging 
down  and  her  feet  were  on  the  floor.  When  she  did  not  answer 
the  witness  took  hold  of  her  and  raised  her  up.  She  started  to 
vomit  and  vomited  quite  a  little,  but  did  not  say  a  word.  She  was 
just  like  she  was  dead  only  she  was  breathing.  He  could  see  she 
had  fainted.  Witness  then  carried  her  downstairs  and  laid  her  on 
the  bed.  No  one  else  was  then  in  the  room.  Shortly  after,  she 
came  to  and  said  she  was  awfully  sick.  The  witness  got  her  some 
water  and  she  drank  it  later.     She  asked  for  water  several  times. 
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This  was  about  2  o'clock  in  the  afternoon.  Witness  stayed  there 
all  day  except  going  off  from  her  a  little.  The  witness  thought  all 
afternoon  until  around  7  o'clock  or  so,  that  she  was  getting  better. 
About  two  or  half  past  two  o'clock,  the  deceased  wanted  her  hus- 
band to  get  a  doctor.  He  did  not  say  anything  in  reply  at  that 
time.  The  accused  came  to  the  house  and  the  witness  told  him 
Bertha  was  sick.  "She  wants  me  to  get  a  doctor."  In  reply  the 
accused  said,  *'0h,  pshaw,  she  is  just  on  a  spree,  on  a  drunk;  she 
is  just  drunk."  The  witness  further  testified  that  a  week  or  two 
previous,  the  accused  and  the  deceased.  Bertha,  had  'sent  away  and 
obtained  about  four  gallons  of  whisky,  which  was  received  on  the 
Friday  before,  and  deceased  had  been  drinking;  that  when  the 
accused  told  the  witness  that  Bertha  was  just  drunk,  Bertha  did 
not  answer  anything.  Accused  remained  in  the  room  for  a  short 
time  and  then  went  out.  The  witnesis  testified  that  a  while  after 
this,  his  wife  again  asked  him  to  go  for  a  doctor.  He  thereupon 
went  to  a  neighbor's,  Carlson's,  about  a  half  mile  away,  and  tele- 
phoned to  Beresford  for  a  doctor  and  came  back  home.  When  he 
returned,  the  accused  was  in  the  yard.  The  deceased  seemed  to 
be  a]30ut  the  same  when  he  came  back.  She  was  still  and  quiet. 
He  did  not  speak  to  hrs  wife  very  much;  didn't  think  she  was  very 
sick.  She  did  not  say  anything  further  in  regard  to  how  she  felt. 
From  the  time  he  returned  from  Carlson's  the  witness  was  in  the 
house  until  Dr.  Elliott  came,  about  6  o'clock  that  evening;  that  he 
met  the  doctor  just  outside  the  door  and  told  him  to  go  in  and  see 
what  was  the  matter  with  Bertha,  and  the  witness  went  in  with 
him  afterward's.  The  accused  was  then  in  the  house.  The  doctor 
took  the  temperature  of  the  patient,  felt  her  pulse,  and  sat  down 
by  the  bed.  They  were  talking  about  Bertha's  drinking  and  about 
her  having  been  over  to  Soderberg's  and  Carlson's  on  Monday, 
and  the  deceased  then  said,  **Oh,  shut  up;  that  she  did  not  like 
that."  The  witness  described  to  Dr.  Elliott  the  condition  in  which 
he  found  his  wife  and  that  he  carried  her  downstairs.  The  doctor 
was  there  only  about  15  or  20  minutes.  The  witness  was  then 
asked :  "Did  Bertha  say  anything  about  drinking  while  the  doctor 
was  there?    A.   Yes.    Q.    Did  she  say  anything  in  regard  to  your 
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father?  A.  Yes.  Q.  Now  what  did  she  say?"  This  question 
was  objected  to  as  incompetent,  immaterial,  and  irrelevant,  too 
remote  to  be  binding  upon  the  defendant,  not  a  part  of  the  res 
gestae,  and  no  proper  foundation  laid  for  it,  that  such  evidence 
would  not  be  in  any  way  binding  upon  the  defendant,  as  it  could 
not  be  anything  else  but  a  statement  of  a  transaction  that  had 
previously  transpired.  Objection  overruled  and  defendant  ex- 
cepted. The  witness  thereupon  answered:  "Well,  she  says  that 
Cwenson,  or  father,  had  given  her  a  drink  the  night  before  that 
made  her  sick  and  she  kept  getting  worse  and  worse."  This  ruling 
is  assigned  as  error.  The  witness  testified  that  the  father  was 
present  and  heard  this  statement.  The  question  was  asked  the 
witness:  "Did  he  [the  father]  say  anything  in  reply?  A.  H 
denied  that ;  said  it  was  not  so.''  The  witness  testified  that  he  did 
the  chores  just  after  Dr.  Elliott  left,  which  took  less  than  an  hour 
and  a  half;  that  the  accused  was  in  the  house  when  he  was  doing 
the  chores  and  was  there  when  he  returned  to  the  house;  that  all 
of  the  children  were  in  the  house;  that  Dr.  Elliott  left  some  pills 
with  the  accused  for  Bertha,  which  the  accused  gave  to  the  wit- 
ness with  directions  that  one  be  given  every  two  hours ;  that  about 
6  o'clock,  the  witness  put  one  into  her  mouth;  that  the  accused 
went  to  the  bed  where  Bertha  was  lying  and  took  a  quart  bottle 
containing  a  little  whisky  from  under  her  pillow  and  offered  the 
witness  some  to  drink.  Witness  took  the  bottle  and  tasted  it,  and 
it  was  whisky;  that  the  accused  said  Bertha  had  stolen  the  bottle 
out  of  the  shanty  and  hid  it  there  herself.  Accused  then  went 
upstairs  and  got  two  more  quart  bottles  of  whisky  out  of  the  box 
where  Bertha  had  been  lying.  The  witness  testified  that  about 
one-half  hour  after  Dr.  Elliott  left,  the  deceased  had  "one  of  those 
g-haking  spells  and  said,  'Hold  me,'  and  laid  still  five  or  ten  min- 
utes, perfectly  still."  The  witness  testified  that  a  little  after  8 
o'clock  he  went  to  telephone  for  the  doctor  a  second  time,  but  that 
the  deceased  did  not  asked  him  to  go  for  the  doctor;  that  the 
deceased  had  a  good  many  shaking  spells,  but  that  they  were  get- 
ting kind  of  slower  before  he  went  for  the  doctor  the  second  time ; 
that  when  she  had  those  spells  her  body  was  kind  of  stiff  and 


Digitized  by 


Google 


1910.]  ,  STATE  V.  SWENSON.  595 


Stretched  out,  her  feet  stretched  out  and  hands  too,  and  her  head 
thrown  back  as  she  lay  there ;  that  it  was  after  8  o'clock,  probably 
9,  when  the  witness  went  to  Carlson's  to  telephone  for  the  doctor 
the  second  time  and  was  gone  probably  20  minutes ;  that  when  he 
left  to  go  for  the  doctor  only  the  children  were  in  the  house,  the 
father  having  gone  out  just  after  the  witness  came  in  from  doing 
chores,  and  the  father  had  gone  to  bed  in  a  shanty  near  by ;  that 
the  witness  on  his  way  returning  from  Carlson's  had  called  at  his 
brother  Oscar's  and  told  them  that  Bertha  was  worse,  and  they 
came  over  shortly  after ;  .that  on  his  return  from  Carlson's  the 
witness  found  his  wife  dead,  she  having  died  during  his  absence; 
that  the  witness  and  his  brother  Oscar  went  to  the  house  where 
the  father  slept,  and  rapped  at  the  door,  but  found  him  in  another 
shanty,  a  couple  of  rods  farther  east,  and  woke  him  up.  The 
witness  testified  that  up  to  the  time  he  w-ent  for  the  doctor  the 
second  time,  the  deceased  had  been  growing  worse,  that  he  could 
see  she  was  weaker,  that  her  shaking  spells  got  less,  that  she  did 
not  shake  so  hard,  that  the  witness  went  for  the  doctor  the  second 
time  because  he  thought  she  was  dying.  The  prosecution  then 
asked  the  witness  the  question:  "What  did  you  ask  her?  A.  At 
the  very  last  word?  Q.  Yes.  A.  I  got  from  her?  Q.  Yes." 
Question  objected  to  as  incompetent,  irrelevant,  too  remote  to  be 
binding  upon  the  defendant,  not  a  part  of  the  res  gestae,  and  no 
proper  foundation  laid  to  introduce  this  as  a  dying  statement  or 
declaration  and  no  proper  foundation  laid  for  the  question  or  the 
answer.  The  witness  was  then  asked  the  question :  "Was  that  the 
last  word  she  said  ?  A.  Yes,  that  was  the  very  last  word ;  yes.  I 
went  for  the  doctor  the  second  time  a  very  few  minutes  after 
that."  The  witness  then  further  answered :  "I  asked  her  if  it  was 
true  that  father  Swenson,  or  father,  had  given  her  poison? 
Q.  Now,  what  was  her  answer?  A.  *Yes/  she  says;  that  was  all 
she  says."  This  ruling  w^as  excepted  to  and  is  assigned  as  error. 
Dr.  Elliott,  referred  to  by  witness  in  the  foregoing  evidence, 
was  called  as  a  witness  on  behalf  of  the  state  and  testified  that  at 
the  time  he  was  getting  the  history  of  the  case  on  the  occasion  of 
his  first  visit,  the  deceased  made  a  remark  in  the  Swedish 'Ian- 
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guage  a  little  louder  than  ordinary  conversation,  which  caused  the 
accused,  Swenson,  to  get  up  off  the  bench  where  he  was  sitting, 
and  reply  to  it  in  a  manner  that  perhaps  indicated  that  he  was  a 
little  indignant.  The  doctor  asked  Charles  Swenson  what  his  wife 
had  'Said,  and  the  remark  was  translated  to  him  as  follows :  ^'Father 
gave  me  a  drink  last  night  that  made  me  sick  and  I  have  been 
getting  worse  ever  since.  The  father  said  he  did  not  do  it."  It 
appears,  therefore,  quite  conclusively,  that  the  statement  of  the 
deceased  that  the  accused  '*had  given  her  a  drink  last  night  that 
made  her  sick,"  was  made  at  a  time  some  hours  earlier  than  that 
testified  to  by  the  witness,  Charles  Swenson,  as  having  been  made 
"at  the  very  last,"  and  about  8  or  9  o'clock  in  the  evening,  when 
he  went  to  call  Dr.  Elliott  the  second  time  because  he  thought  she 
was  dying.  It  appears  conclusively,  from  the  evidence,  that  Dr. 
Elliott  was  not  present  when  the  latter  statement  was  made,  and 
did  not  return  to  the  house  until  several  hours  later.  Apparently 
it  is  the  contention  of  counsel  for  the  state  that  both  the  foregoing 
statements  were  made  in  the  course  of  one  and  the  same  conversa- 
tion with  the  deceased,  but  clearly  the  record  does  not  sustain  this 
contention,  and  it  seems  to  us  that  such  must  have  been  the  view 
of  the  trial  court  in  considering  the  assignments  of  error  upon  the 
motion  for  a  new  trial.  The  two  assignments  of  error  therefore 
appear  to  require  entirely  independent  consideration. 

While  the  evidence  is  not  as  clear  and  satisfactory  as  might 
be  desired,  it  may  be  assumed  that  it  shows  the  deceased  died  of 
strychnine  poisoning.  The  record,  however,  is  absolutely  devoid 
of  any  evidence  tending  to  connect  the  accused  with  the  giving 
of  the  strychnine  to  the  deceased,  except  the  two  statements  made 
by  her,  the  first  in  the  presence  of  her  husl)and  and  Dr.  Elliott  and 
the  accused,  and  the  second  statement  made  to  her.  husband  alone, 
very  shortly  before  her  death. 

The  first  assignment  of  error  which  we  shall  consider,  is  that 
relating  to  the  competency  of  the  first  of  the  statements  above 
referred  to.  There  is  no  evidence  whatever  that  the  deceased  was 
ill  on  the  previous  evening,  to  which  this  alleged  statement  refers. 
On  the  contrary,  it  quite  conclusively  appears  that  she  was  in  her 
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usual  health  and  attended  to  her  ordinary  household  duties 
throughout  the  day  and  evening  preceding  her  death,  although  the 
testimony  of  her  husband  discloses  that  during  at  least  a  portion 
of  that  day  and  the  morning  preceding  her  death,  she  was  in  a 
somewhat  despondent  mood.  It  is  quite  clear  that  the  only  possi- 
ble relevancy  or  puq>ose  of  this  evidence  was  to  show  that  the 
accused,  the  evening  before,  did  administer  poison  to  the  deceased. 
The  question  presented  by  this  assignment  of  error  is  whether  this 
statement,  made  at  the  time  and  under  the  circumstances  disclosed 
by  the  evidence,  is  competent  as  tending  to  prove  that  the  accused 
administered  strychnine  to  the  deceased.  That  this  statement  was 
not  made  under  circumstances  rendering  it  competent  as  a  dying 
declaration  is  too  manifest  to  require  discussion,  and  as  we  under- 
stand it,  this  is  not  seriously  insisted  upon  by  appellant's  counsel. 
It  is,  however,  quite  strenuously  urged  that  the  statement  is 
competent  as  a  verbal  act  accompanying  a  medical  examination, 
and  competent  as  disclosing  and  characterizing  the  then  physical 
condition  of  the  deceased.  We  are  at  a  loss  to  understand  how 
appellant's  counsel  can  consistently  make  this  claim.  It  must  be 
presumed  that  the  state  when  it  offered  this  evidence  was  cogni- 
zant <if  all  the  attendant  facts  and  circumstances  and  knew  pre- 
cisely what  the  evidence  would  disclose,  namely,  that  the  deceased 
was  not  ill  at  any  time  on  the  previous  day  or  evening;  that  she 
was  in  her  usual  health  and  in  the  performance  of  all  her  ordinary 
household  duties,  that  she  had  made  no  complaint  of  feeling  ill,, 
and  had  retired  with  her  husband  at  the  usual  hour  the  night  pre- 
ceding her  death,  in  her  ordinary  good  health.  These  facts,  con- 
clusively shown  by  the  record,  negative  the  alleged  statement  of 
deceased  that  the  accused  on  the  evening  before  her  death  had 
given  her  a  drink  which  made  her  sick,  and  that  she  had  grown 
worse  ever  since.  A\'hy  the  deceased  made  this  statement,  if  she 
did  make  it,  is  difficult  to  understand.  It  seems  to  have  been  a 
pure  fabrication.  It  is  not  enough  to  say  that  the  jur^^  must  have 
known  the  statement  to  be  untrue,  and  therefore  the  accused  could 
not  have  been  prejudiced  by  it.  It  further  appears  in  the  record 
that  the  state  made  use  of  this  very  statement  of  deceased  in  con- 
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nection  with  certain  hypothetical  questions  propounded  to  medical 
witnesses,  and  assumed  from  her  supposed  illness,  as  a  fact,  for 
the  purposes  of  those  questions,  that  the  accused  on  the  evening 
previous  to  her  death  may  have  given  or  did  give  the  deceased 
strychnine.  Upon  the  trial,  counsel  for  the  state,  presumably  to 
explain  the  unusual  duration  of  the  illness  of  deceased  before  its 
fatal  termination  caused  by  a  quickly  acting  poison  like  strychnine, 
sought  to  show  the  cumulative  effect  of  doses  of  strychnine,  not  in 
themselves  sufficient  to  produce  death.  Dr.  McGlumphy,  a  witness 
for  the  state,  was  asked  this  question  :  "Suppose  that  at  one  time 
there  was  administered  to  a  person  strychnine  poison,  but  not 'in 
sufficient  quantity  to  produce  death.  Suppose  that  subsequently 
and  after  an  interval,  strychnine  poison  was  again  administered, 
but  not  at  that  time  in  sufficient  quantity  to  produce  death,  would 
there  be  a  combined  effect  of  the  poison  administered  in  the  first 
place,  so  that  death  might  be  caused?''  This  question  was  prop- 
erly objected  to,  and  the  ruling  permitting  it  assigned  as  error. 
Unless  it  be  assumed  that  the  accused  administered  strychnine  to 
the  deceased  in  the  drink  referred  to  as  given  her  the  evening 
previpus  to  her  death,  and  again  administered  strychnine  on  the 
day  of  her  death,  there  is  certainly  no  fact  in  evidence  which 
would  warrant  the  a'ssumption  that  cumulative  doses  of  strychnine 
had  been  administered  to  the  deceased,  and  that  their  combined  ef- 
fect had  caused  her  death. 

We  cannot  agree  with  the  contention  of  counsel  that  evidence 
showing  only  that  accused  had  opportunities  to  administer  such 
doses,  with  no  evidence  of  illness  from  their  effects,  is  sufficient 
alone  to  support  such  a  hypothetical  question.  It  is  true  that 
hypothetical  questions  may  be  based  upon  facts  proved,  or  upon 
facts  the  existence  of  which  the  evidence  tends  to  show,  but  mere 
evidence  of  opportunity  to  do  an  act  is  no  evidence  whatever,  even 
tending  to  show  that  the  act  itself  was  done,  when  standing  alone, 
unaided  by  any  other  facts.  Illness  of  the  deceased  on  the  evening 
preceding  her  death,  shown  by  competent  evidence,  might  have 
been  sufficient,  but  it  was  not  shown.  That  there  was  no  evidence 
of  illness  clearly  appears — in  fact,  such  illness  is  conclusively  nega- 
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tived  by  the  evidence  of  the  state's  own  witnesses.  The  accused 
was  present  and  heard  the  statement  of  deceased,  and  at  once 
denied  it.  That  such  a  denial  renders  the  statement  incompetent  to 
prove  the  fact  is  elementary  law.  Wigmore  on  Evidence,  §  \oy^ 
subd.  4,  says:  "It  ought  not  to  be  necessary  to  note  that  the 
parties'  denial  of  the  third  person's  statement  destroys  entirely 
the  ground  for  using  it."  State  v.  Robinson,  51  La.  Ann.  694,  23 
So.  380.  Nor  is  such  evidence  always  competent  even  when  the 
accused  remains  silent  under  the  charge,  and  does  not  deny  it. 
People  V.  Smith,  172  N.  Y.  210,  64  N.  E.  814.  State  v.  Dillon, 
74  Iowa,  654,  38  N.  W.  525,  cited  by  apj)ellant,  does  not  announce 
any  different  rule,  as  it  is  not  shown  that  the  accused  denied  the 
statements  of  the  injured  man  made  in  his  presence. 

State  V.  Kuhn,  117  Iowa,  216,  90  N.  W.  733,  is  not  in  point 
as  to  the  question  under  discussion.  In  that  case  the  statements 
were  concededly  dying  declarations  and  were  held  to  be  admissible 
in  rebuttal  of  the  theory  of  suicide.  As  dying  declarations  th.ey 
were  admissible,  irrespective  of  the  theory  of  suicide  and  being 
receivable  in  evidence  were  competent  for  the  purpose  of  rebutting 
the  theory  of  suicide  as  well  as  to  show  the  guilt  of  the  accused. 
The  case  is  authority  for  the  doctrine  that  dying  declarations  made 
in  the  presence  of  the  accused,  which  are  in  effect  denials  of  self- 
destruction,  may  be  received  in  evidence  to  rebut  the  theory  of 
suicide,  on  the  ground  that  they  are  a  part  of  the  res  gestae.  The 
effect  of  the  decision  is  to  hold  that  the  declarations  were  com- 
petent both  as  made  in  extremis  and  as  part  of  the  res  gestae.  The 
precise  sense  in  which  the  term  "res  gestae"  is  there  used  is  not 
very  clear.  But  the  general  principle  is  entirely  clear.  The  state- 
ments must  have  been  made  under  such  circumstances  as  to  en- 
tirely preclude  the  idea  of  falsehood  through  premeditation.  And 
where,  as  in  the  case  at  bar,  the  evidence  of  the  state  shows  that 
the  statement  itself  is  not  and  cannot  be  true,  we  can  conceive  of 
no  possible  ground  upon  which  it  could  be  considered  competent 
as  part  of  the  res  gestae,  and  made  the  basis  of  hypothetical  ques- 
tions, merely  because  the  words  may  have  been  uttered  by  the 
deceased.     The  utterance  of  statements  known  to  be  untrue  by 
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the  deceased  can  be  accounted  for  upon  no  other  hypothesis  than 
that  of  premeditation  and  falsehood.  That  this  statement  of  the 
deceased,  tending  to  prove  one  of  the  facts  necessary  to  be  as- 
sumed in  the  hypothetical  questions  propounded  to  the .  medical 
experts,  was  gravely  prejudicial  to  the  accused  before  the  jury 
cannot  be  doubted,  and  might  very  reasonably  have  been  the 
ground  on  which  the  new  trial  was  awarded  by  the  trial  court.  • 
That  court  had  opportunity  to  observe  the  use  made  of  all  this 
evidence  Ix^fore  the  jury,  and  its  probable  effect  on  the  question  of 
guilt  or  innocence  of  the  accused,  and  this  court  wnll  not  substitute 
its  judgment  for  that  of  the  trial  court  upon  the  question  of 
prejudice. 

In  Grant  v.  Grant,  6  S.  D.  147,  60  N.  W.  743,  Mr.  Justice 
Corson  stated  the  principle  very  clearly:  "Ordinarily,  in  consider- 
ing a  motion  for  a  new  trial,  in  addition  to  the  fact  that  the  trial 
court  has  better  opportunities  for  observing  the  manner  of  the  wit- 
nesses in  giving  their  testimony,  the  demeanor,  and  peculiar  char- 
acteristics of  the  witnesses  than  the  appellate  court,  there  are  fre- 
quently matters  occurring  at  the  trial,  that  cannot  be  spread  upon 
the  records,  that  may  have  an  important  bearing  upon  the  question 
of  whether  or  not  a  new  trial  should  be  granted,  of  w^hich  the  appel- 
late court  has  no  knowledge.  It  is  in  view  of  these  facts  that 
appellate  courts  do  not  feel  justified  in  disturbing  the  decision  of 
the  trial  court  in  granting  or  refusing  a  new  trial,  except  in  a 
clear  case  of  the  abuse  of  its  discretion." 

We  might  rest  this  decision  upon  the  grounds  already  indi- 
cated, but  as  the  question  of  the  competency  of  the  alleged  declara- 
tion of  the  deceased  to  her  husband,  shortly  preceding  her  death, 
as  a  dying  declaration,  may  arise  upon  the  new  trial,  it  may  be 
briefly  considered  at  this  time.  It  is  not  clear  to  us  that  it  was  not 
error  to  receive  this  statement  as  a  declaration  in  extremis.  There 
is  no  evidence  in  the  record  showing  with  any  degree  of  certainty 
that  the  deceased  made  the  statement  under  the  apprehension  of 
impending  death.  It  is  true  that  the  fact  of  impending  dissolution 
may  be  inferred  from  the  conduct,  condition,  or  statements  of  the 
declarant,  but  the  record  discloses  nothing  directly  tending  to  show 
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such  apprehension  on  her  part,  unless  it  be  extreme  illness  alone. 
The  trial  court  in  granting  a  retrial  may  have  been  of  opinion  that 
such  fact  did  not  satisfactorily  appear  from  the  evidence,  in  which 
case  we  cannot  say  it  was  clear  error  or  abuse  of  discretion  to 
grant  a  new  trial.  The  case  of  State  v.  Kuhn,  117  Iowa,  216, 
90  N.  W.  733,  cited  by  appellant,  is  not  authority  for  the  proposi- 
tion that  one  who  dies  from  strychnine  poisoning  is  always  appre- 
hensive of  impending  death,  w^hen  seized  with  convulsions  which 
occur  in  such  cases.  In  that  case  the  court  says :  '*It  is  in  evi- 
dence that  one  fatally  poisoned  with  strychnine  h  aware,  when  the 
convulsions  come  on,  that  he  is  going  to  die."  No  such  evidence 
appears  in  this  record.  It  does  appear  that  the  husband  of  de- 
ceased thought  his  wife  was  dying  when  he  went  to  summon  the 
doctor  the  second  time,  but  no  word  or  act  of  the  deceased  appears 
tending  even  remotely  to  show,  on  her  part,  consciousness  or  ap- 
prehersion  of  immediate  or  impending  death.  Whether  this  state- 
ment of  deceased  was  competent  as  res  gestoe  or  was  mere  narra- 
tive of  a  pa'st  event,  we  do  not  now  decide. 

Numerous  assignments  of  error  in  rulings  upon  evidence  are 
in  the  record,  but  as  the  same  conditions  may  not  arise  on  a  new 
trial,  we  do  not  deem  it  necessary  to  consider  them. 

The  order  granting  a  new  trial  is  affirmed. 


HARDIN  V.  HARDIN  et  al. 

While  the  decree  dismissing  on  the  merits  the  complaint  to  have 
all  the  property  belonging  to  an  alleged  joint  enterprise,  whether 
consisting  of  property  wrongly  appropriated  by  defendant  and  un- 
accounted for,  or  of  property  remaining  as  tangible  assets  in  his 
hands,  decreed  to  be  held  by  him  under  a  resulting  trust,  with  a 
prayer  for  an  accounting  to  ascertain  what  if  any  property  had  been 
so  wrongly  appropriated  by  him,  would  be  a  bar  to  a  second  action 
to  have  the  property  remaining  as  tangible  assets  in  his  hands  decreed 
to  be  held  by  him  under  such  a  trust,  except  for  the  provision  of 
the  decree,  "without  prejudice  to  plaintiff's  right  to  bring  another 
action  •  •  •  to  declare  a  resulting  trust  in'*  the  properties 
described  as  tangible  assets  In  defendant's  hands,  and  is  a  bar  to 
an  action  as  to  the  other  property,  the  second  action  being  on  part 
of  the  cause  of  action  of  the  first,  such  reservation  of  right  in  decree. 
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oven  if  erroneous,  is  res  judicata  as  to  the  right  to  prosecute  the 
second  action. 

A  decree  which,  in  dismissing  the  complaint  on  the  merits, 
preserves  the  right  to  maintain  a  second  action  on  part  of  the  cause 
of  action  of  the  first,  also  preserves  plaintiff's  right  to  prove  his  cause 
of  action  by  any  competent  evidence,  though  it  be  identical  with 
that  in  the  first  action. 

•    Existence  of  a  partnership  may  be  proved  by  parol  evidence. 

As  between  the  partners  there  may  be  shown  an  interest  in  real 
estate  existing  through  a  partnership  agreement  resting  in  parol 
only. 

An  agreement  of  persons  to  explore  the  public  domain  and  to 
discover  and  locate  mining  claims  for  their  joint  benefit  is  not 
within  the  statute  of  frauds. 

Where,  pursuant  to  an  oral  agreement  between  persons  to 
explore  the  public  domain  and  to  discover  and  locate  mining  claims 
for  their  joint  benefit,  one  of  them  locates  a  claim,  either  in  his 
own  name  or  in  that  of  another  of  them,  the  one  in  whom  the  legal 
title  vests  holds  it  in  trust  for  all  of  them;  the  agreement  being 
before  the  location. 

A  trust  in  favor  of  a  partnership  results  where  real  estate  is 
Dought  with  partnership  funds  for  a  partnership  purpose,  though 
the  legal  title  be  taken  in  the  name  of  one  of  the   partners. 

Where  the  legal  title  to  partnership  property  is  held  by  one 
partner  under  a  resulting  trust  in  favor  of  the  partnership,  the 
specific  aliquot  interest  or  share  of  each  partner  therein  is  fixed  and 
determined  by  the  partnership  agreement  to  share  equally  in  the 
partnership  property. 

Under  a  partnership  agreement  that  the  partners  contribute  their 
time  and  joint  labors  to  the  promotion  of  the  partnership  business, 
and  that  all  should  share  equally  in  the  entire  accumulations  of 
the  business,  it  is  not  necessary  that  the  contributions  of  the  partners 
be  equal  to  entitle  them  to  equal  shares  in  the  accumulations,  but 
it  is  only  necessary  that  each  contributed  his  time  and  efforts  thereto. 

(Opinion   filed  December   14,   1910.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  0. 
RiciC,  Judge. 

Action  by  Charles  S.  Hardin  against  James  D.  Hardin  and 
others.  From  an  adverse  judgment  and  order,  the  defendant 
named  appeals.     Affirmed. 

Martin  &  Mason,  for  appellant. 

Trusts  are  created  by  the  express  disposition  of  the  parties, 
or  they  are  implied  by  the  courts  from  the  words  used  in  such 
express  dispositions.    There  is  another  class  of  trusts  which  result 
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in  law  from  the  acts  of  the  parties,  whether  they  intend  to  create 
a  trust  or  not,  and  they  are  aptly  designated  as  resulting  trusts, 
ist  Perry  on  Trusts,  5th  Ed.  par.  124;  3  Pomeroy  Eq.  Jur.,  par. 
1030-1031.  A  trust  results  in  partnership  properties  in  favor  of 
each  partner;  each  partner  is  a  trustee  for  the  others.  Betts  v. 
Letcher,  i  S.  D.  57.  Where  a  second  suit  is  based  upon  the  same 
cause  of  action  as  a  former  suit  between  the  same  parties,  all 
matters  which  might  have  been  litigated  are  conclusively  deter- 
mined by  a  judgment  upon  the  merits  in  the  first  suit.  Howard  v. 
City  of  Huron,  6  S.  D.  180;  Pitts  v.  Oliver,  13  S.  D.  566;  Selbie 
V.  Graham,  18  S.  D.  373 ;  23  Cyc,  p.  1295-6.  But  where  a  second 
suit  is  based  upon  a  different  cause  of  action  between  the  same 
parties,  then  the  judgment  in  the  first  suit  is  a  conclusive  deter- 
mination (a)  of  all  the  issues  actually  determined  in  the  first  action, 
and  (b)  of  all  issues  without  a  determination  of  which  the  judgment 
could  not  be  sustained.  Mosteler  v.  Holburn,  20  S.  D.  545,  114  N.  \V. 
694;  Pitts  V.  Oliver,  13  S.  D.  568;  23  Cyc,  pp.  1306-8.  The  cause 
of  action  in  two  suits  may  be  different  so  as  to  prevent  an  estoppel, 
although  the  same  relief  be  asked.  On  the  other  hand,  if  the 
causes  of  action  in  two  suits  are  substantially  the  same,  a  dift'er- 
ence  in  the  relief  sought  will  not  prevent  the  judgment  in  one 
from  operating  as  an  estoppel  in  the  other.  23  Cyc.  1169.  An 
agreement  between  two  or  more  persons  to  explore  the  public 
domain,  and  to  discover  and  locate  mining  claims  for  the  joint 
benefit  of  the  contracting  parties  does  not  fall  within  the  statute  of 
frauds,  and  need  not  be  in  writing;  and  if,  in  pursuance  of  such 
an  agreement,  one  of  the  parties  locates  a  claim  in  his  own  name, 
he  holds  the  legal  title  to  the  interests  of  the  others  in  trust  for 
them.  Shea  v.  Nilima,  133  Fed.  213;  Hendrichs  v.  Morgan,  167 
Fed.  109;  Doyle  v.  Bums,  123  Iowa,  488,  99  N.  W.  195;  Moritz  v. 
Lavelle,  77  Cal.  10,  18  Pac.  803;  Raymond  v.  Johnson,  49  Pac. 
492.  A  mining  claim  constitutes  real  estate  and  falls  within  the 
statute  of  frauds.  A  resulting  trust  therein  can  only  be  shown  by 
the  payment  of  the  whole  of  the  government  price  appropriate  to 
that  share  of  the  land  which  plaintiff  claims  before  deed  was 
taken.  Ducie  v.  Ford,  138  U.  S.  587;  Moore  v.  Hamerslag,  109 
Cal.  122,  41  Pac.  805. 

Hayes  &  Heifron,  for  respondent. 
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A  judgment  dismissing  a  complaint  for  failure  of  evidence  to 
sustain  one  of  its  material  allegations,  is  no  more  in  effect  than  a 
judgment  of  nonsuit,  which  will  not  su-j^port  a  plea  of  res  judicata. 
Black  on  Judgments,  2d  Ed.  par.  717.  Where  a  bill  in  equity  is 
dismissed  ** without  prejudice,"  the  effect  of  the  reservation  is  to 
prevent  the  decree  from  constituting  a  bar  to  another  suit  brought 
upon  the  same  subject  matter.  Black  on  Judgments,  par.  721 ;  3 
Cyc,  p.  1145. 

SMITH,  J.  Plaintiff,  Charles  S.  Hardin,  brought  an  action 
in  the  circuit  court  of  Lawrence  county,  praying  that  the  defend- 
ant James  D.  Hardin,  be  decreed  to  hold  a  three-fourths  interest 
in  certain  ranch  lands  and  certain  personal  property  consisting  of 
stocks  and  interest  in  mining  properties  in  Lawrence  county,  in 
trust  for  the  plaintiff  and  the  other  two  defendants ;  that  he  be 
required  by  the  decree  of  that  court,  to  transfer  to  the  plaintiff 
and  to  the  other  two  defendants,  respectively,  each  a  one-fourth 
interest  in  the  whole  of  the  real  and  personal  proi:)erty  described 
in  the  complaint  and  alleged  to  be  held  by  him  in  trust.  The  com- 
plaint alleges  that  this  plaintiff  and  the  defendants,  James  D. 
Hardin  and  William  Louis  Hardin,  are  brothers,  sons  of  the  de- 
fendant, Elizabeth  Hardin  and  her  husband,  one  Anderson  Hardin, 
now  deceased.  That  the  said  Elizabeth  Hardin  was  appointed  and 
qualified  as  administratrix  of  the  estate  of  her  husband ;  that  more 
than  20  years  ago,  this  plaintiff,  the  defendants  James  D.  Hardin, 
Elizabeth  Hardin,  and  Anderson  Hardin,  now  deceased,  entered 
into  a  joint  business  of  locating  mining  claims  and  dealing  in 
mining  claims  and  mining  stocks  and  other  real  and  personal  prop- 
erty in  Lawrence  county,  and  jointly  carried  on  and  continued  the 
same  until  the  death  of  Anderson  M.  Hardin,  in  October,  1898; 
that  said  business  consisted,  in  part,  in  organizing  and  promoting 
various  mining  companies  and  selling  and  disposing  of  the  stock 
thereof;  that  it  was  understood  and  agreed  by  and  between  all 
parties  to  the  joint  undertaking  that  each  should  share  equally  in 
the  proceeds  and  profits  thereof,  and  that  on  the  death  of  said 
Anderson  M.  Hardin,  it  was  mutually  agreed  between  the  plaintiff 
and  the  defendants,  James  D.  Hardin,  Elizabeth  Hardin,  and  the 
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said  Wm.  Louis  Hardin,  that  said  business  should  be  carried  on  . 
jointly  without  change,  and  that  each  should  share  equally  in  the 
accumulations  and  proceeds  and  profits  thereof;  that  said  business 
was  thus  continued  and  jointly  carried  on  by  the  parties  to  this 
action  from  October,  1898,  until  about  three  months  prior  to  the 
beginning  of  this  action;  that  the  interest  in  the  deceased  father's 
estate  in  the  said  joint  enterprise  remains  in  the  possession  and 
under  the  control  of  the  parties  to  this"  action  without  division  or 
accounting;  that  there  has  never  been  an  accounting  between  the 
parties  to  said  joint  undertaking,  either  before  the  death  of  said 
father  or  since,  but  that  defendant  James  D.  Hardin  has  with- 
drawn from  said  enterprise  a  greater  sum  than  has  either  of  his 
associates;  that  under  the  agreements  above  referred  to,  all  the 
parties  thereto  were  to  devote  their  time  and  attention  to  the  ad- 
vancement of  said  joint  enterprise,  and  that  for  more  than  20  years 
all  of  said  parties  have  devoted  their  time  and  attention  thereto, 
and  the  whole  of  the  real  and  personal  property  described  was 
accumulated  and  acquired  by  their  joint  efforts ;  that  re[)Osing 
special  confidence  in  the  defendant  James  D.  Hardin,  this  plaintiff 
and  the  other  defendants  expressly  permitted  him  to  take  in  hi's 
own  name  and  under  his  own  control  the  properties  of  said  joint 
enterprise  in  trust  for  the  use  and  benefit  of  all  of  said  parties; 
that  this  was  done  for  convenience  in  handling  the  same;  that  the 
defendant  James  D.  Hardin  now  holds  in  his  name  all  of  such 
properties,  the  same  being  described  in  the  complaint;  that  this 
plaintiff  has  demanded  of  said  James  D.  Hardin  a  sufficient  deed 
of  conveyance  for  plaintiff's  one-fourth  interest  in  said  real  prop- 
erty and  a  surrender  to  him  of  his  one-fourth  of  the  whole  of  'said 
personal  property,  but  that  said  defendant  wrongfully  withholds 
the  same  from  this  plaintiff;  that  the  consent  of  the  defendant 
EHzabeth  Hardin  and  of  Elizabeth  Hardin,  as  administratrix,  and 
of  Wm.  Louis  Hardin  cannot  be  obtained  to  join  as  plaintiffs  in 
this  action  and  therefore  they  are  made  defendants ;  that  the  lapse 
of  years  and  the  absence  of  written  accounts  render  an  accounting 
at  this  time  impossible,  and  that  this  plaintiff  relinquishes  any  per- 
sonal  claim   against   said   James    D.    Hardin    for   excess    moneys 
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drawn  from  the  business  over  that  of  his  associates.  The  answer 
consists  of  a  general  and  'specific  denial  of  all  the  allegations  of  the 
complaint,  and  as  a  separate  and  further  defense,  alleges  that  on 
or  about  the  i6th  day  of  June,  1908,  in  an  action  brought  in  the 
same  court,  between  the  same  parties  and  for  the  same  cause  of 
action,  and  upon  substantially  the  same  allegations  as  those  set 
forth  in  the  complaint  herein,  the  defendant  recovered  judgment 
against  the  plaintiff  dismissing  his  said  complaint  upon  the  merits, 
which  judgment  was  duly  made  and  given  upon  the  merits.  A 
trial  was  had  before  the  court  in  the  present  action,  and  findings 
of  fact  and  conclusions  of  law  favorable  to  the  plaintiff  were  made 
and  entered  and  a  judgment  entered  awarding  plaintiff  the  relief 
demanded,  and  decreeing  that  James  D.  Hardin  transfer  and  sur- 
render to  the  plaintiff  and  the  other  two  defendants  in  this  action 
each  a  specified  interest  in  the  real  and  personal  property  men- 
tioned and  described  in  the  said  findings  and  decree.  From  this 
judgment  and  an  order  overruling  his  motion  for  a  new  trial,  the 
defendant  James  D.  Hardin  appeals. 

Appellant  relies  for  reversal  upon  two  propositions :  First,  the 
plea  of  former  adjudication,  by  reason  of  which  this  action  cannot 
be  maintained  for  the  enforcement  of  a  resulting  trust ;  second,  in- 
sufficiency and  incompetency,  of  the  evidence  to  sustain  the  findings 
and  decree.  On  the  trial,  to  sustain  the  plea  of  former  adjudica- 
tion, defendant  offered  in  evidence  the  judgment  roll  in  the  fornier 
action,  which  consisted  of  the  complaint,  the  answer,  and  the  judg- 
ment, which  contains  a  recital  that  findings  of  fact  and  conclusions 
of  law  are  expressly  waived.  The  complaint  in  the  former  action 
alleges  identically  the  same  facts  set  forth  in  the  complaint  in  this 
action,  so  far  as  they  are  material  to  the  questions  involved  on 
this  appeal,  but  prays  in  addition  for  an  accounting,  and  that  upon 
the  completion  of  an  accounting,  defendant  James  D.  Hardin  be 
decreed  to  deliver  to  plaintiff  and  the  other  two  defendants  each 
their  just  and  proper  share  of  the  accumulations,  proceeds,  profits, 
moneys,  and  other  effects  of  said  joint  enterprise,  and  that  defend- 
ant James  D.  Hardin  be  required  to  transfer  by  proper  deeds  of 
conveyance   to  the  plaintiff   and   the  other  two   defendants   such 
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interest  in  the  real  properties  of  said  enterprise  now  standing  in 
his.  name  as  may  be  found  to  belong  to  them  respectively.  The 
answer  in  the  former  action  was  a  general  denial.  Evidence  was 
offered  at  that  trial  by  both  parties  in  support  of  their  respective 
pleadings  and  findings,  and  conclusion  being  waived,  the  court 
entered  a  decree,  containing  appropriate  recitals,  and  adjudging 
"that  the  plaintifT's  complaint  herein  be  and  the  isame  is  hereby 
dismissed,  upon  the  merits,  but  without  prejudice  to  the  plaintiff's 
right  to  bring  another  action  against  the  defendant  James  D.  Har- 
din, to  declare  a  resulting  trust  in  the  Redwater  farm  lands  and 
the  other  properties  described  in  the  complaint." 

Counsel  for  appellant  in  a  most  able  and  exhaustive  brief 
have  presented  authorities  which  conclusively  establish  the  proposi- 
tion that  the  record  of  the  former  trial  is  a  complete  and  final 
adjudication  of  the  rights  of  the  parties  in  this  action,  unless  those 
rights  are  preserved  and  protected  by  the  decree  itself,  which  ex- 
pressly attempts  to  reserve  to  plaintiff  the  right  to  institute  another 
action  to  establish  a  resulting  trust  in  his  favor  in  certain  of  the 
properties  in  controversy  in  the  former  action.  Appellant's  coun- 
sel contend  that  the  cause  of  action  in  the  complaint  in  this  action 
is  the  identical  cause  of  action  alleged  in  the  complaint  in  the 
former  action,  and  with  this  contention  we  are  inclined  to  agree. 
We  do  not  think  the  cause  of  action  set  out  in  the  former  com- 
plaint is  different  from  that  contained  in  the  complaint  in  the 
present  action,  or  is  in  any  manner  changed  by  reason  of  the 
allegations  in  the  former  complaint  appropriate  to  relief  by  way  of 
accounting  in  that  action.  The  former  complaint  asks  for  an  ac- 
counting only  in  aid  of  or  as  ancillary  to  a  decree  prayed  for, 
awarding  to  the  parties  their  respective  shares  of  the  properties 
alleged  to  be  held  in  trust  by  the  defendant  James  D.  Hardin. 
The  fundamental  question  of  right  involved  in  both  actions  is  the 
same  Avhether  the  defendant  James  D.  Hardin  holds  these  prop- 
erties or  any  portion  of  them  in  trust  for  the  use  and  benefit  of 
the  other  parties  to  the  action.  If  he  holds  them  in  trust  ais. 
alleged,  the  particular  mode  in  which  the  respective  rights  and 
interest  of  the  parties  shall  be  ascertained  is  not  an  essential  part 
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of  the  ultimate  right  itself,  but  is  merely  a  part  of  the  remedy. 
The  former  judgment,  in  any  event,  is  final  and  conclusive  as  to 
any  rights  which  may  have  existed  in  the  plaintiff  and  the  other 
two  defendants  to  money  or  property  belonging  to  the  joint 
owners,  which  may  have  been  misappropriated  or  lost  or  dissipated 
by  the  wrongful  act  of  James  D.  Hardin,  and  which  did  not  con- 
stitute a  part  of  the  tangible  property  in  his  hands  at  the  time  the 
former  decree  was  entered.  The  right  to  have  such  money  or 
property  accounted  for,  and  turned-  into  the  common  fund  by 
James  D.  Hardin,  is  forever  barred  by  the  former  judgment.  In 
the  former  action,  as  in  this,  no  accounting  was  necessary  or  re- 
quired as  affecting  the  tangible  assets  of  the  alleged  joint  enter- 
prise in  defendant's  hands.  If  plaintiff  failed  to  show  that  there 
was  a  joint  enterprise  a«s  alleged  and  that  the  specific  property 
claimed  or  some  portion  of  it  in  the  hands  of  James  D.  Hardin 
was  in  fact  the  product  of  joint  efforts  under  a  partnership  agree- 
ment, the  plaintiff  would  fail  wholly  in  the  action.  The  theory  and 
the  allegation  in  the  former  action,  as  in  this,  is  that  there  was  a 
specific  agreement  and  understanding  whereby  all  parties  to  the 
joint  enterprise  were  to  devote  their  entire  time  and  efforts  to  the 
common  benefit,  and  no  matter  how  much  or  how  little  each  in- 
dividual may  have  contributed  to  the  joint  accumulations,  he  was 
entitled  to  share  equally  with  all  the  others  in  the  common  fund. 
It  seems  to  us  quite  clear,  therefore,  that  tlie  judgment  in  the 
former  action  is  a  bar,  unless  the  right  to  maintain  this  action  is 
saved  by  the  clause  in  the  decree  which  reserves  to  plaintiff  the 
right  to  bring  another  action  against  the  defendant  James  D. 
Hardin  to  declare  a  resulting  trust  in  the  Redwater  farm  lands  and 
the  other  properties  mentioned  in  the  decree.  It  is  perfectly  clear 
that  the  former  action  was  brought  to  the  end  that  all  property 
belonging  to  the  alleged  joint  enterprise,  whether  it  consisted  of 
property  which  had  been  wrongfully  appropriated  by  James  D. 
Hardin  and  unaccounted  for,  or  of  property  remaining  as  tangible 
■assets  in  his  hands,  might  be  decreed  to  be  held  by  him  under  a 
resulting  trust.  The  purpose  of  the  accounting  prayed  for  in  the 
former  action  was  not  to  ascertain  whether  the  tangible  assets  in 
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the  hands  of  James  D.  Hardin  were  held  in  trust,  but  to  ascertain 
whether  he  had  received  additional  property  belonging  to  the  joint 
enterprise,  not  then  remaining  in  his  hands,  and  which  he  had 
failed  to  account  for  and  to  have  his  liability  therefor  decreed  as 
an  asset — a  part,  so  to  speak,  of  the  trust  property.  The  elimina- 
tion of  this  demand  from  the  complaint  in  the  present  action  may 
be  properly  construed  merely  ais  an  abandonment  of  the  right  to 
that  part  of  the  property  not  accounted  for  by  James  D.  Hardin, 
and  this  lessened  demand  in  no  sense  changes  the  cause  of  action 
stated  in  the  former  complaint.  The  former  complaint  was  noth- 
ing more  or  less  than  a  statement  of  the  facts  disclosing  the 
alleged  right  to  a  decree  establishing  a  resulting  trust  and  a  dis- 
tribution of  the  trust  property,  as  to  the  whole  of  the  joint  assets, 
including  property  for  which  James  D.  Hardin  was  accountable 
to  his  associates,  as  well  as  property  then  in  his  possession.  The 
right  to  a  decree  creating  a  liability  against  James  D.  Hardin  in 
favor  of  his  associates  as  an  asset  is  conclusively  barred  by  the 
former  judgment.  It  is  clear,  therefore,  that  unless  the  right  to 
maintain  the  present  action  to  establish  a  resulting  trust  as  to  the 
assets  remaining  in  the  hands  of  James  D.  Hardin  is  preserved  by 
the  reservation  in  the  former  decree,  the  whole  action  is  barred. 

Appellant  contends  that  the  rights  of  the  parties,  whether  they 
comprise  the  whole  or  only  a  part  of  the  demand  sued  upon,  are 
concluded  by  the  former  judgment,  because  a  plaintiff  may  not 
split  hi's  cause  of  action.  For  reasons  to  be  stated  we  deem  it 
unnecessary  to  consider  this  phase  of  the  case.  It  is  conceded  that 
in  the  former  action  the  court  had  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  action.  Therefore,  the  judgment  or 
decree  entered  in  the  former  action  cannot  be  held  void,  but  is 
valid  and  binding  upon  all  parties  to  the  action  according  to  its 
terms,  until  set  aside  or  reversed  for  error.  It  may  be  assumed 
that  in  the  former  action  the  court  permitted  the  plaintiff  to  split 
a  cause  of  action,  in  itself  indivisible,  and  by  its  decree  barred  the 
right  of  the  plaintiff  only  as  to  a  part  of  the  trust  property,  and 
by  the  same  decree  permitted  plaintiff  to  bring  another  action  upon 
the  same  cause  to  recover  another  portion  of  the  trust  property. 

Vol.   26   S.   D.    39 
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It  may  be  conceded  that  such  judgment  is  shown  to  be  erroneous 
on  its  face.  But  no  rule  of  law  is  better  settled  than  that  a  decree, 
however  erroneous,  is  binding  upon  all  parties  to  the  action,  so 
long  as  it  remains  unreversed.  The  party  aggrieved  may  prosecute 
an  appeal  for  reversal,  and  unless  he  does  so,  is  conclusively  bound 
by  the  decree.  That  this  principle  is  applicable  to  decrees  like  the 
one  under  consideration  seems  settled  by  the  authorities.  It  is  said 
in  23  Cyc.  1145:  "Where  a  judgment  or  decree  expressly  excepts 
or  reserves  from  its  operation  specified  rights  or  claims  of  the 
parties  in  suit,  or  the  decision  of  questions  in  issue,  or  the  right  to 
take  further  proceedings  in  respect  to  certain  matters,  it  constitutes 
no  bar  to  a  subsequent  action  on  the  matters  so  reserved;  but  on 
the  contrary  the  reservation  itself  becomes  res  judicata,  and  pre- 
vents the  raising  of  any  question  as  to  the  right  to  bring  or  main- 
tain such  subsequent  suit."  In  Bodkin  v.  Arnold,  45  W.  Va.  90, 
30  S.  E.  154,  the  first  headnote  'says :  "When  a  decree  is  entered 
reserving  the  right  to  any  party  to  further  litigate  any  matter  in 
controversy  in  the  suit,  such  reservation  may  be  reviewed  on  ap- 
peal by  any  party  prejudiced  thereby,  and,  if  no  appeal  is  taken, 
such  reservation  becomes  res  adjudicata,  and  cannot  be  called  in 
question  by  any  party  in  any  other  suit  or  proceeding."  The  de- 
fendant James  D.  Hardin  is  as  conclusively  bound  by  that  part  of 
the  decree  allowing  plaintiff  to  prosecute  another  action  to  estab- 
lish a  resulting  trust  in  the  property  therein  described,  as  is  the 
plaintiff  by  that  part  of  the  decree  dismissing  his  complaint  as  to 
all  other  property  not  ispecifically  referred  to  in  the  decree.  The 
particular  right  or  cause  of  action  named  therein  being  preserved 
by  the  former  decree,  it  necessarily  follows  that  the  plaintiff's  right 
to  prove  his  cause  of  action  by  any  competent  evidence  is  also 
preserved,  even  though  the  evidence  necessary  to  prove  it  be  iden- 
tical with  that  in  the  former  action. 

Appellant  contends  that  much  of  the  plaintiff's  evidence  is  in- 
competent under  the  -statute  of  frauds,  but  does  not  clearly  point 
out  the  portions  of  the  evidence  referred  to.  The  record  discloses 
that  the  whole  of  the  evidence  tending  to  establish  the  alleged 
partnership  enterprise  between  the  parties  to  this  action  rests  in 
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parol.  The  rule  that  the  existence  of  a  partnership  may  be  estab- 
lished by  parol  evidence  is  elementary  and  does  not  require  a 
citation  of  authorities.  The  real  point  to  appellant's  contention 
seems  to  be  that  the  plaintiff  should  not  be  permitted  to  show  an 
interest  in  real  estate  through  a  partnership  agreement  resting  in 
parol  only,  but  this  contention  is  clearly  untenable.  An  examina- 
tion of  the  record  discloses  an  abundance  of  evidence  to 'sustain  the 
findings  of  the  trial  court  that  a  joint  agreement  had  existed  be- 
tween the  parties  to  this  action  for  nearly  or  quite  20  years,  under 
which  the  plaintiff,  Chas.  S.  Hardin,  the  defendant  James  D. 
Hardin  and  Elizabeth  Hardin  and  Anderson  M.  Hardin,  now  de- 
ceased, entered  upon  the  business  of  locating  and  dealing  in  mining 
claims,  organizing  and  promoting  mining  corporations  and  dealing 
in  mining  stocks  and  other  real  and  personal  property  in  Lawrence 
county,  and  that  by  the  terms  of  this  agreement,  all  the  parties 
thereto  were  entitled  to  and  should  share  equally  in  the  proceeds 
and  profits  of  the  whole  business.  The  rule  is  well  settled  that  an 
agreement  between  two  or  more  persons  to  explore  the  public 
domain  and  to  discover  and  locate  mining  claims  for  the  joint 
benefit  of  the  contracting  parties  is  not  within .  the  statute  of 
frauds,  and  need  not  be  in  writing.  And  if,  in  pursuance  of  such 
an  agreement,  any  one  of  the  parties  locates  a  claim,  either  in 
his  own  name  or  in  the  name  of  any  other  of  the  parties  to  the 
agreement,  the  party  in  whom  the  legal  title  vests  holds  it  in  trust 
for  the  benefit  of  all.  Shea  v.  Nilima,  133  Fed.  209,  66  C.  C.  A. 
263;  Hendrichs  v.  Morgan,  167  Fed.  109,  92  C.  C.  A.  558;  Doyle 
V.  Bums,  123  Iowa,  488,  99  N.  W.  195;  Moritz  v.  Lavelle,  ^^  Cal. 
10,  18  Pac.  803,  II  Am.  St.  Rep.  229;  Raymond  v.  Johnson,  17 
Wash.  232,  49  Pac.  492,  61  Am.  St.  Rep,  908.  It  is  also  held  in 
Moore  v.  Hamerstag,  109  Cal.  122,  41  Pac.  805,  that  such  an 
agreement  must  have  been  made  before  the  location  of  the  claims 
thereunder.  It  is  also  well  settled  that  an  absolute  conveyance  of 
land  cannot,  after  its  execution,  be  constituted  a  trust  by  an  oral 
declaration  of  the  parties  thereto.  Fenney  v.  Howard,  79  Cal  525, 
21  Pac.  984,  4  L.  R.  A.  826,  12  Am.  St.  Rep.  162;  Hasshagen  v. 
Hasshagen,  80  Cal.   518,  22  Pac.   294;   Sherman  v.   Sandell,   106 
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Cal'  373>  39  P^c.  797.  Appellant  contends  that  the  mining  loca- 
tions, under  which  title  was  acquired  to  the  properties,  and  their 
proceeds  in  dispute  in  this  action,  were  not  made  under  a  prior 
agreement  between  the  parties  to  this  action,  that  defendant, 
James  D.  Hardin,  should  hold  the  same  in  trust,  and  for  that 
reason  this  action  cannot  be  sustained.  The  finding  of  the  trial 
court  that  such  an  agreement  existed  long  prior  to  the  location  of 
these  mining  claims,  and  long  prior  to  the  time  defendant  James 
D.  Hardin  acquired  title  to  the  Redwater  farming  lands,  is  amply 
sustained  by  the  evidence. 

The  contention  of  appellant  that  in  any  event  every  action 
with  reference  to  the  title  to  this  property  is  conclusively  barred 
by  the  former  judgment,  excepting  only  an  action  to  declare  a 
resulting  trust,  and  that  therefore  the  plaintiff  is  estopped  to  main- 
tain this  action  to  establish  a  joint  enterprise  or  partnership,  and 
through  it  the  equitable  ownership  of  the  property  in  controversy, 
cannot  be  sustained  for  the  further  reason  that  the  evidence  of  the 
existence  of  the  joint  enterprise  in  this  action  is  merely  proof  of 
one  of  the  facts  tending  to  establish  a  resulting  trust  in  the  de- 
fendant James  D.  Hardin.  Such  trust  could  only  be  made  to 
appear,  first,  by  proof  sufficient  to  show  a  joint  enterprise  between 
the  parties  to  the  action ;  second,  that  the  property  in  controversy 
was  acquired  by  and  was  the  product  of  the  joint  efforts  of  the 
parties  to  the  enterprise;  and,  third,  that  the  title  was  vested  in 
the  defendant  James  D.  Hardin  by  agreement  of  and  for  the 
mutual  benefit  and  convenience  of  all  parties  concerned.  Appellant 
contends  that  in  attempting  to  establish  the  second  of  these  prop- 
ositions the  statute  of  frauds  is  violated,  namely:  In  proving  the 
ownership  of  the  parties  of  aliquot  parts  of  the  original  mining 
locations,  the  organization  and  promotion  of  the  various  mining 
companies,  and  the  transfer  of  the  mining  proj)erties  to  the  mining 
corporations  in  exchange  for  stock  or  other  property,  and  the  in- 
vestment of  the  proceeds  thereof  in  Redwater  lands.  Parol  evi- 
dence is  always  admissible  as  between  the  partners  themselves  to 
prove  that  a  partnership  exists  in  real  estate  as  well  as  in  personal 
property.     If  the  title  to  real  estate  is  taken  in  the  name  of  one 
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partner,  or  in  the  name  of  the  partnership,  the  conveyance  is  held 
in  equity  as  a  trust  for  all  the  partners,  and  if  the  real  estate  is  in 
fact  partnership  property,  it  matters  not  that  the  legal  title  is  in 
one  or  any  or  all  of  the  parties,  or  in  a  third  person;  equity  re- 
garding it  as  held  in  trust  for  the  partnership,  the  trust  being 
enforceable  by  the  parties  interested.  Chicago  Lumber  Co.  v.  Ash- 
worth,  26  Kan.  212.  A  resulting  trust  in  favor  of  the  partnership 
occurs  whenever  real  estate  is  purchased  for  partnership  purposes 
and  paid  for  with  partnership  funds  in  the  name  of  one  partner. 
McGuire  v.  Ramsey,  9  Ark.  518.  The  existence  of  an  equitable 
trust  in  partnership  real  estate  is  the  result  of  the  agreement  and 
intention  of  the  partners,  which  can  be  either  expressed  or  im- 
plied. It  may  be  expressed  in  the  agreement  of  partnership  or  in 
the  writing  evidencing  its  purchase,  or  verbally,  and  it  may  be 
implied  from  the  circumstances  of  the  purchase  and  the  conduct 
of  the  parties.  Wilhite  v.  Boulware,  88  Ky.  169,  10  S.  W.  629. 
See  Carlisle  v.  Alulhern,  19  Mo.  56;  Willet  v.  Brown,  65  Mo.  138, 
^j  Am.  Rep.  265;  Shearer  v.  Shearer,  98  Mass.  107;  Hanff  v. 
Howard,  56  N.  C.  440.  See,  generally,  Robinson  Bank  v.  Miller, 
153  111.  244,  38  N.  E.  1078,  27  L.  R.  A.  449,  46  Am.  St.  Rep.  883, 
and  monograph  note,  where  numerous  authorities  are  cited.  In 
all  cases  of  this  character  the  trust  depends  upon  the  relation  of 
the  parties,  and  not  upc«i  the  manner  in  which  title  is  acquired. 
McCarthy  v.  Speed,  11  S.  D.  371,  y^  N.  W.  590;  Settembre  v. 
Putnam,  30  Cal.  490;  Kringle  v.  Rhomberg,  120  Iowa,  472,  94  N. 
W.  1 1 15;  Williams  v.  Williams,  108  Iowa,  91,  78  N.  W.  793; 
Nasholds  v.  McDonell,  6  Idaho,  377,  55  Pac.  894;  Robarts  v. 
Haley,  65  Cal.  402,  4  Pac.  385.  In  this  class  of  cases  a  parol  con- 
tract is  not  within  the  statute  of  frauds.  Davenport  v.  Buchanan, 
6  S.  D.  376,  61  N.  W.  47;  Betts  v.  Letcher,  i  S.  D.  182,  46  N.  W\ 
193 ;  Bates  v.  Babcock,  95  Cal.  484,  30  Pac.  605,  16  L.  R.  A.  745, 
29  Am.  St.  Rep.  133;  Sutton  v.  Whetstone,  21  S.  D.  341,  112 
N.  W.  850,  and  cases,  supra.  It  has  been  held  by  this  court,  and 
is  generally  held,  that  such  a  trust  must  be  established  by  clear 
and  satisfactory  evidence.  The  evidence  in  this  case  establishes 
quite   clearly    and    satisfactorily    the    existence   of    a    partnership 
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agreement  as  found  by  the  trial  court,  under  which  all  the  parties 
thereto  were  to  contribute  their  time  and  joint  labors  to  its  promo- 
tion,' and  that  all  should  share  equally  in  the  entire  accumulations 
of  the  business.  It  cannot  be  doubted  that  such  a  partnersliip 
agreement  is  vahd  and  binding,  and  that  it  fixes  absolutely  tlie 
rights  and  several  interests  of  the  partners  in  the  partnership  prop- 
erty. And  where,  as  in  this  case,  the  legal  title  to  the  partnership 
property  is  held  by  one  partner  under  a  resulting  trust,  the  specific 
aliquot  interest  or  share  of  each  partner  is  fixed  ana  determined 
by  the  partnership  agreement  to  share  equally  in  the  partnership 
property.  Under  the  agreement  of  partnership  found  by  the  trial 
court,  it  was  not  necessary  for  plaintiflF  to  show  how  many  days' 
work  were  done,  or  what  specific  contributions  to  the  partnership 
assets  were  made  by  each  individual  partner.  It  was  only  neces- 
sary to  show  that  the  property  w-as  the  product  of  the  joint  or  sev- 
eral labors  and  efforts  of  the  individual  members  of  the  partner- 
ship, as  that  business  wa-s  actually  carried  on.  A  review  of  the 
evidence  would  serve  no  useful  purpose.  It  is  sufficient  to  say 
we  are  entirely  satisfied  that  the  findings  of  the  court  are  amply 
sustained  by  the  evidence  in  the  record. 

The  contention  of  appellant's  counsel  that  it  is  incumbent 
upon  plaintiff  to  show  that  by  his  labors  and  contributions  he 
earned  or  paid  for  some  aliquot  part  of  the  trust  property  is  an- 
swered by  the  finding  of  the  court  above  referred  to,  that  under 
the  agreement  of  partnership  each  partner  owned  an  equal  share 
in  the  partnership  property.  It  was  not  necessary  under  this  agree- 
ment that  the  contributions  of  the  partners  should  be  shown  to  be 
equal  to  entitle  them  to  equal  shares  in  the  accumulations.  It  was 
only  necessary  to  show  that  each  had  contributed  his  time  and 
efforts  thereto — and  this  is  shown  by  the  evidence  in  the  record. 
The  vital  issue  presented  by  defendant  under  the  pleadings  and 
the  evidence  was  his  absolute  denial  of  the  existence  of  the  part- 
nership agreement  itself;  and  upon  that  issue  the  findings  of  the 
trial  court  are  adverse  to  him. 

We  have  examined  appellant's  objections  to  the  evidence 
bearing   upon   the  question   of   the  existence   of   the   partnership 
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agreement,  and  find  no  reversible  error.  The  contention  of  appel- 
lent  that  a  resulting  trust  in  mining  claims  can  only  be  shown  by  a 
payment  of  the  whole  of  the  government  price  appropriate  to  the 
share  of  the  land  which  plaintiff  claims,  before  deed  taken,  as  held 
in  Ducie  v.  Ford,  138  U.  S.  587,  11  Sup.  Ct.  417,  34  L.  Ed.  1091, 
and  other  cases  cited,  ha's  no  application  to  this  case,  because 
under  the  findings  liere  the  whole  price  must  have  been  paid  for 
the  equal  benefit  of  all  the  partners. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
and  order  of  the  trial  court  are  therefore  affirmed. 


In  re  NELSON'S  ESTATE. 

Where  testator,  prior  to  the  execution  of  his  will,  had  executed 
deeds  to  his  children  and  left  them  in  escrow  with  the  executor 
named  in  the  will,  and  the  will  called  attention  to  the  deeds  that  had 
been  or  might  be  executed  and  delivered  to  the  exefcutor  in  escrow 
for  delivery  after  his  death  to  the  respective  grantees,  and,  subse- 
quent to  the  will,  testator  executed  and  delivered  another  deed,  so 
that  all  his  real  estate  was  covered  by  the  deeds,  the  executor  was 
a  mere  custodian  of  the  deeds  and  not  a  trustee  of  the  lands  con- 
veyed thereby,  and  he  was  not  entitled,  as  trustee,  to  the  fees 
which  would  have  been  allowed  if,  as  executor,  he  had  handled  the 
estate   conveyed. 

Where  an  executor  received  about  $2,600  of  personality,"  con- 
sisting chiefly  of  cash  and  certificates  of  deposit,  and  where,  from 
the  nature  of  the  balance  of  the  property,  he  was  called  on  to  per- 
form but  limited  services,  the  statutory  compensation,  based  on  the 
value  of  the  estate,  was  a  liberal  compensation  for  his  services  as 
executor,  and  for  the  legal  services  rendered  by  a  firm  of  attorneys 
of   which   he  was  a  member. 

A  petition  by  adult  heirs  and  on  behalf  of  minor  heirs  to  open 
a  decree  of  the  county  court  approving  the  final  report  of  the 
executor  and  distributing  the  estate,  to  correct  an  error  resulting 
from  an  erroneous  allowance  to  the  executor  and  his  attorney, 
which  purports  to  be  a  petition  of  persons  interested  in  the  estate, 
and  which  sets  forth  facts  showing  that  the  allowance  is  erroneous 
as  a  matter  of  law,  and  which  avers  the  fact  of  the  minority  of  helra 
and  presentation  of  the  petition  on  their  behalf,  is,  as  to  such  heirs, 
a  sufBclent  petition  within  Prob.  Code,  §  287,  authorizing  persona 
laboring  under  any  legal  disability,  to  move  to  reopen  the  account 
of  executor  before  final  distribution;  the  term  "legal  disability" 
including  minority,  thougli  the  minors  have  a  guardian. 
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The  only  exception  to  the  rule  that,  under  the  Probate  Code,  a 
decree  allowing  a  final  report  of  an  executor  is  conclusive  except  as 
against  an  appeal  or  relief  in  another  court,  is  in  favor  of  those 
under  legal  disability,  within  Prob.  Code,  §  287,  authorizing  persons 
under  any  legal  disability  to  move  to  reopen  and  examine  the  account 
of  the  executor,  and  persons  under  legal  disability  have  an  absolute 
right  to.  have  a  decree  opened  for  any  cause  for  which  an  appeal 
may  be  taken. 

Under  the  statute  authorizing  a  minor  to  appear  by  a  guardian, 
a  guardian  of  a  minor  heir  may  present,  on  behalf  of  such  heir,  a 
petition,  under  Prob.  Code,  §287,  to  open  a  decree  of  the  county 
court  approving  the  final  report  of  the  executor  and  distributing  the 
estate. 

(Opinion  filed  December  14,    1910.) 

Appeal  from  Circuit  Court,  Clay  County.  Hon.  E.  G.  Smith, 
Judge. 

Petition  by  Nels  Nelson  and  others,  legatees  under  the  will  of 
Erick  Nelson,  deceased,  to  open  the  final  account  of  C.  J.  Gunder- 
son,  executor.  From  a  judgment  of  the  circuit  court,  opening  the 
decree  for  re-examination  of  the  final  account  rendered  on  appeal 
from  an  order  of  the  county  court  denying  the  petition,  the  execu- 
tor appeals.    Judgment  of  the  circuit  court  affirmed. 

Thomas  Sterling,  for  appellant.  French  &  Oni^  and  Payne 
&  Olson,  for  respondents. 

WHITING,  P.  J.  One  Nelson  died  a  resident  of  Clay 
county,  S.  D.,  leaving  a  will  in  which  appellant  was  named  as 
executor.  Such  will  was  admitted  to  probate  and  the  appellant 
appointed  executor.  Said  estate  having  been  fully  administrated 
upon,  the  appellant,  as  executor,  presented  to  the  county  court  his 
final  report,  together  with  a  petition  for  distribution  of  the  estate. 
Date  for  hearing  such  final  report  arrived  and  no  objection  l>eing 
filed  thereto,  such  report  was,  by  decree  of  the  county  court,  in  all 
things  approved  and  allowed.  Within  a  very  few  days  and  prior 
to  final  distribution  of  said  estate,  the  heirs  of  the  deceased  peti- 
tioned such  county  court  to  reopen  the  said  decree  allowing  final 
report  and  to  consider  certain  objections  which  they  presented 
thereto.  Order  to  show  cause  based  upon  such  petition  issued, 
and,  upon  the  return  thereof,  the  county  court  refused  to  open  said 
decree;  the  court,  in  its  order,  basing  such  order  upon  the  ground, 
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"that  the  court  is  without  jurisdiction  to  open  said  decree,  and  that 
the  allowance  of  the  account  of  said  executor  on  final  settlement 
is  conclusive,  and  that  no  cause  is  shown  by  said  petitioners  or  any 
of  them  in  said  petition  for  the  opening  of  said  decree  and  the  re- 
examining of  said  account,  and  that  said  petition  alleges  no  facts 
which  would  confer  jurisdiction  upon  the  court  to  open  up  said 
decree  or  grant  the  relief  prayed  for  by  said  petitioners,  or  any  of 
them."  The  heirs  of  deceased  appealed  to  the  circuit  court  from 
such  order  of  the  county  court,  appealing  upon  questions  of  law 
only;  and  judgment  entered  in  circuit  court  reversing  the  order  of 
county  court,  and  this  appeal  is  from  such  judgment  of  the  circuit 
court. 

The  circuit  court  in  its  judgment  found,  "that  the  county 
court  erred  in  each  and  all  of  its  considerations  and  findings  in  its 
order,  *  *  *  ^^^^  erred  -in  making  said  order ;  that  sufficient 
cause  is  shown  by  said  petitioners,  Muriel  Catinca  Leikvold  and 
Margret  Luella  Leikvold,  the  minor  persons  above  named,  for 
opening  said  decree,  allowing  the  final  account  of  said  executor 
and  for  re-examining  said  account." 

All  the  matters  herein  appear  of  record ;  there  is,  therefore,  no 
dispute  as  to  the  facts.  Appellant  contends  that  the  decree  of  the 
county  court  should  have  been  affirmed  for  each  one  of  the  four 
reasons  set  forth  in  appellant's  objections  to  respondent's  petition 
interposed  in  the  county  court,  and  in  order  to  understand  the 
questions  thus  raised  a  brief  recital  of  the  facts  is  necessary. 

The  deceased,  Erick  Nelson,  had,  prior  to  making  his  will, 
executed  several  deeds  describing  tracts  of  land  owned  by  him, 
such  deeds  running  to  diflFerent  of  his  children  as  grantees,  which 
deeds  had  not  been  delivered  to  said  grantees,  but  had  been  left  in 
escrow  with  appellant.  In  the  year  1904,  he  made  his  will,  which 
provided  that  all  of  his  property  that  had  not  been  deeded  away, 
"as  hereinafter  mentioned,"  should  be  divided  among  his  children. 
The  will  further  called  attention  to  the  fact  that  deeds  had  been 
theretofore  executed,  and  might  thereafter  be  executed,  covering 
testator's  lands,  and  that  the  same  had  been  or  would  be  delivered 
to  testator's  executor  to  hold  in  escrow,  and  to  be  by  such  executor 
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delivered.  After  making  said  will  the  testator  executed  another 
deed ;  the  result  being  that  all  his  real  estate  was  covered  by  deeds 
thus  left  in  escrow  and  to  be  delivered  upon  his  death.  The  will 
was  left  in  the  possession  of  the  party  named  as  executor;  said 
party  being  also  a  subscribing  witness  thereto.  After  the  death 
of  said  Nelson,  a  j^>etition  was  prepared,  signed  by  the  heirs,  with 
the  consent  of  appellant  indorsed  thereon,  asking  for  the  admis- 
sion to  probate  of  said  will,  and  the  appointment  of  appellant  as 
executor.  The  order  admitting  such  will  to  probate  recites  that 
the  law  firm  of  Gunderson  &  Gundersoii  appeared  in  support  of 
such  petition.  This  appellant  is  a  member  of  said  firm.  The  peti- 
tion, as  filed,  listed  all  of  said  land's,  but  called  attention  to  the  fact 
that  deeds  had  been  left  in  escrow  with  appellant.  The  petition 
listed  the  personal  property,  showing  the  value  thereof  to  be 
$2,500.  An  appraisement  of  this  estate  was  made  and  the  appraise- 
ment as  returned  described  said  real  property  as  a  part  of  such 
estate,  and  placed  a  valuation  thereon  of  $29,120.  An  order  of 
sale  of  personal  property  was  obtained,  and  a  sale  of  same  had 
thereunder.  Some  nine  months  elapsed,  between  the  appointment 
of  such  executor  and  his  final  report  filed.  Such  final  report  shows 
that  the  bulk  of  said  personal  estate  came  to  appellant  in  the  form 
of  cash  or  certificates  of  deposit,  and  that,  from  the  nature  of  the 
balance  of  said  estate,  the  appellant  as  executor  could  have  been 
called  upon  to  perform  but  very  limited  services.  In  said  report 
there  is  no  claim  made  of  extraordinary  services  performed,  and, 
in  fact,  under  such  report,  it  would  be  impossible  to  conceive  of  an 
estate  with  as  much  personal  property  calling  for  less  services 
upon  the  part  of  an  executor.  The  report  shows  that  the  executor 
received  some  $2,600  from  said  personal  property.  Among  the 
items  for  which  he  sought  to  be  credited,  and  w^as  by  the  county 
court  credited,  are  $250,  as  attorney's  fee  allowed  to  A.  B.  Gun- 
derson, the  other  partner  in  the  said  firm  of  Gunderson  &  Gunder- 
son ;  also  $867.88,  allowed  as  executor's  commissions  upon  said 
estate;  such  report  claiming  commissions  based  upon  the  full  value 
of  the  personal  property  left  by  deceased,  together  with  the  value 
of  all  the  real  estate  described  in  the  said  deeds  left  with  appellant 
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in  escrow.  Two  of  the  heirs,  grandchildren  of  the  deceased,  were 
minors.  The  petition  asking  for  opening  of  decree  of  county  court 
was  signed  by  their  guardian  and  by  all  the  adult  heirs,  and  was 
sworn  to  by  some  of  the  heirs,  but  not  by  the  guardian.  The 
land's  described  in  the  several  deeds  w^ere  appraised  and  inheritance 
taxes  paid  thereon  by  appellant,  as  executor. 

Appellant  contends  that  he  was  entitled  to  the  commissions 
claimed,  but  in  support  of  such  contention  does  noi  attempt  to 
maintain  that  said  lands  were  conveyed  by  the  will  and  were  a 
part  of  the  estate.  He  claims  that  there  was  a  trust  imposed  upon 
the  executor  in  regard  to  the  real  property  and  the  title  thereof, 
and  that  it  became  the  duty  of  appellant,  as  trustee,  lo  Tiave  the 
property  appraised  for  taxation  purposes,  under  the  inheritance 
tax  law  of  this  state.  Appellant  contends  that,  as  a  trustee  of  such 
property,  he  was,  under  the  statutes  of  this  state  (no  compensation 
being  fixed  by  agreement),  entitled  to  the  same  compensation  as 
trustee  that  he  would  have  been  as  executor,  if  the  land  had  passed 
as  a  part  of  the  estate.  The  fallacy  of  these  positions  needs  little 
argument  to  expose  same.  Appellant  as  executor  had  nothing  to 
do  with  appraising  the  land.  The  appellant  never  became  a  trustee 
of  said  land,  but  merely  the  trustee  or  custodian  of  the  paper  deeds 
relating  thereto.  If  a  mere  deposit  of  title  papers  constitutes  a  re- 
pository the  trustee  of  the  lands  described  in  such  papers,  and,  as 
such  trustee,  entitled  to  the  fees  allowed  an  executor  lor  handling 
an  estate,  it  would  be  well  for  the  public  to  be  advised  thereof  lest 
they  fall  victims  to  the  rapacity  of  banks  and  trust  companies  that 
are  accustomed  to  be  made  repositories  for  title  papers  in  closing 
land  deals.  Even  if,  under  the  statute,  the  appellant  believed  he 
was  legally  entitled  to  retain  the  unconscionable  sum  claimed  by 
him,  still  he  could  not  but  recognize  the  fact  that  such  a  sum  was 
unconscionable.  We  have  no  hesitancy  in  saying  that  the  amount 
of  compensation  fixed  by  statute,  based  upon  the  value  of  the  per- 
sonal estate  and. which  amounted  to  some  $115,  would  be  an  ex- 
ceedingly liberal  recompense  for  all  services  both  legal  and  other- 
wise performed  by  appellant,  or  the  firm  of  which  he  was  a  mem- 
ber, and  that  the  county  court  should  not  have  allowed  more. 
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Appellant,  an  officer  of  this  court,  comes  before  us  and  vir- 
tually says:  '*Even  if  my  report  contained  illegal  and  even  uncon-- 
scionable  charges,  the  court  approving  such  report  and  allowing 
such  charges  was  without  jurisdiction  to  reopen  the  hearing  of 
such  report."  We  regret  that  one  of  our  profession,  to  whom  a 
special  trust  of  the  most  sacred  nature  had  been  confided,  had  not 
seen  fit  voluntarily  to  restore  to  his  trust  estate  the  sum  wrong- 
fully taken  therefrom,  or,  in  case  he  thought  he  was  legally  en- 
titled to  such  sum  taken,  seen  fit  to  submit  to  the  courts  the  single 
question  of  the  legality  of  the  charges. 

The  question  thus  presented  to  us  resolves  itself  to  the  one 
point,  whether  or  not  the  county  court  had  jurisdiction  to  act  upon 
a  petition  seeking  to  reopen  the  decree  in  order  to  right  the  error 
the  court  had  committed.  The  circuit  court,  in  holding  that  the 
county  court  had  such  jurisdiction,  clearly  based  its  holding  upon 
the  fact  that  the  petition  was  presented  on  behalf  of,  not  merelj 
the  adults,  but  also  the  minor  heirs;  and  we  take  it  that  it  was 
undoubtedly  the  view  of  the  circuit  court,  that  the  relief  prayed 
for  could  not  have  been  granted  under  proceedings  by  petition  and 
motion,  if  such  moving  parties  were  adults,  but  that  adults  would 
have  to  be  left  to  the  remedy  by  appeal  from  said  decree,  or  to 
such  remedy  as  they  might  have  through  an  independent  action  in 
another  court.  It  is,  therefore,  clear  that  the  circuit  court  based 
its  judgment  upon  section  287  of  the  Revised  Probate  Code,  which 
reads  as  follows :  "The  settlement  of  the  account  and  the  allowance 
thereof  by  the  court,  or  upon  appeal,  is  conclusive  against  all  per- 
sons in  any  way  interested  in  the  estate,  saving,  however,  to  all 
persons  laboring  under  any  legal  disability,  their  right  to  move  for 
cause  to  reopen  and  examine  the  account,  or  to  proceed  by  action 
against  the  executor  or  administrator,  either  individually  or  upon 
his  bond,  at  any  time  before  final  distribution;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement  of  such 
account  is  prima  facie  evidence  of  its  correctness." 

Appellant  contends  that  it  is  apparent,  upon  the  face  of  the 
petition  presented  to  the  county  court,  that  it  was  not  presented 
under  the  above  section,  but  must  have  been  presented  upon  the 
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theory  that  all  the  heirs  had  a  right  to  have  the  decree  opened  up 
owing  to  ''oversight,  accident,  or  mistake"  entering  into  such 
decree;  there  being  no  other  ground  set  forth.  Appellant  contends 
that  this  is  shown  in  the  fact  that  the  petition  purports  to  be  the 
petition  of  "persons  in  any  way  interested  in  the  estate,"  and  such 
petition  did  not  purport  to  be  based  upon  the  ''legal  disability"  of 
any  petitioners.  It  is  the  claim  of  appellant  that  the  record  clearly 
show^s  that  the  decree  as  rendered  was  in  no  manner  the  result  of 
'^oversight,  accident,  or  mistake,"  and  that,  therefore,  even  con- 
ceding that  upon  that  ground  the  decree  might  be  opened  up,  yet 
the  county  court,  under  the  undisputed  facts,  could  not  grant  such 
petition.  Appellant  contends  that  the  petition  before  the  county 
court  was  not  the  petition  of  the  minors,  but  of  the  guardian  of 
said  minors,  and  that,  for  that  reason,  it  did.  not  come  under  sec- 
tion 287,  supra. 

We  are  of  the  opinion  that  the  appellant  is  wrong  in  his  con- 
tentions. Conceding  that  the  record  clearly  shows  that  there  was 
no  "oversight,  accident,  or  mistake,"  yet  the  petition  clearly  and 
fully  showed  that  the  allowance  of  the  attorney's  fee  and  commis- 
sion's in  question  was  an  error.  Such  petition  also  showed  that  it 
was  presented  upon  behalf  of  the  two  minors.  Striking  from  said 
petition  all  the  allegations  concerning  "oversight,  accident,  or  mis- 
take," thus  rendering  the  petition  of  no  force  so  far  as  the  adult 
heirs  w^ere  concerned,  yet  there  would  be  a  petition  signed  in  be- 
half of  the  minors,  reciting  the  fact  of  their  minority,  and  setting 
forth  facts  showing  the  decree  to  be  wrongful  as  a  matter  of  law^ 
Certainly  such  petition  is  all  that  is  necessary  under  section  287, 
supra. 

The  aim  of  our  Probate  Code  is  clearly  to  make  the  decree 
allowing  a  final  report  a  finality  so  far  as  that  court  is  concerned, 
and  to  compel  those  aggrieved  to  resort  to  an  appeal  or  other 
relief  ini  some  other  court.  The  only  exception  from  this  strict 
rule  being  in  favor  of  those  under  disability,  and  to  them  is  given 
an  absolute  right  to  seek,  by  petition  in  county  court,  what  adults 
must  seek  elsewhere,  but  granting  this  privilege  only  until  final 
distribution   of  the  estate.     The  '*legal   disability"   referred   to   in 
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said  section  287  includes  minority,  and  this  disability  exists  even 
where  the  minor  has  a  guardian.  25  Cyc.  1406;  Keating  v.  Michi- 
gan Central  R.  R.  Co.,  94  Mich.  219,  53  N.  W.  1053;  Grimsby  v. 
Hudnell,  y6  Ga.  378,  2  Am.  St.  Rep.  64.  The  right  of  an  infant  to 
have  the  decree  opened  is  an  absolute  right  to  be  granted  it  for 
any  cause  for  which  an  appeal  could  be  taken.  22  Cyc.  697; 
Ralston  v.  Lahee,  8  Iowa,  17,  74  Am.  Dec.  291.  It  therefore 
appears,  as  above  stated,  that  the  infant  has  this  right  absolute  and 
up  to  final  distribution  of  estate.  Must  -such  right  be  invoked  by 
the  minor  in  person?  It  is  certainly  apparent  that  it  need  not  be. 
It  surely  was  not  contemplated  that  a  minor  of  very  tender  years, 
who  could  neither  read  nor  write,  must  sign  such  petition.  Fur- 
thermore, under  our  statute,  if  a  qiinor  has  a  guardian,  he  may 
appear  by  such  guardian,  and  if  not,  it  is  the  duty  of  the  court  to 
appoint  a  guardian  to  appear  for  him.  It  must  therefore  be  clear 
that  the  minor  may  act  and  should  act  through  a  guardian  in  pre- 
senting such  a  petition  as  is  contemplated  by  said  section  287. 

We  have,  therefore,  a  petition  setting  forth  all  necessary  facts, 
signed  by  a  proper  person,  and  presented  within  the  proper  time. 
\i  was  clearly  the  duty  of  the  county  court  to  recognize  the  same, 
to  open  up  the  decree,  and  to  correct  the  error  therein. 

The  judgment  of^  the  circuit  court  is  affirmed. 

SMITH,  J.,  taking  no  part  in  this  decision. 


STATE  v.   BARNES. 

Where  accused  knew  several  months  before  the  trial  for  theft 
that  the  state  charged  him  with  having  instigated  the  theft  and  that 
part  of  the  conversation  wherein  he  instigated  the  crime  was  in  the 
hearing  of  B.,  who  was  not  a  witness  at  either  of  the  three  trials  of 
accused,  and  to  procure  whom  no  continuance  was  asked,  the  testi- 
mony of  B.,  relating  to  such  conversation  was  not  newly  discovered 
evidence  authorizing  a  new  trial;  he  being  a  known  material  witness 
who   was  called  to  testify. 

If  the  oourt  refuses  a  cgntinuance  to  procure  an  absent  witness 
upon  a  proper  showing,  a  proper  exception  by  accused  will  save  his 
rights  respecting  the  continuance  on  an  appeal. 

An  affidavit  supporting  a  motion  for  a  new  trial  for  newly  dis- 
covered evidence  should  be  made  by  accused  personally,  so  that,  if 
false,   it  would  form   the  basis  for  a  perjury  charge. 
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Evidence  on  motion  for  a  new  trial  for  newly  discovered  evi- 
dence held  to  show  an  absolute  want  of  diligence  by  accused  in  at- 
tempting to  procure  such  evidence  for  use  at  the  trial. 

(Opinion  filed  December  14,   1910.) 
Appeal   from   Circuit   Court,   Stanley   County.     Hon.    W.   G. 
Rice,  Judge. 

Tom  Barnes  was  convicted  of  grand  larceny,  and  the  judg- 
ment was  affirmed  in  the  Supreme  Court,  26  S.  D.  — ,  128  N.  W. 
170,  and  he  thereafter,  pending  the  motion  for  rehearing,  moved 
to  remand  the  case  to  permit  an  extension  of  the  time  for  moving 
for  a  new  trial.     Motion  denied. 

Gaffy  &  Stephens,  for  ai>pellant.  S.  IV,  Clark,  Atty.  Gen., 
and  /.  //.  Johnson,  State's  Atty.,  for  the  State. 

WHITING,  P.  J.  This  cause  is  pending  in  this  court  upon 
an  appeal  from  a  judgment  of  conviction  in  the  circuit  court  of 
Stanley  county.  It  was  fully  submitted  to  this  court  upon  such 
appeal,  and  this  court,  on  the  4th  day  of  October,  1910,  handed 
down  its  decision,  by  which  decision  the  judgment  of  conviction 
was  affirmed.  The  opinion  will  be  found  in  128  N.  W.  170.  Dur- 
ing the  time  allowed  an  appellant  to  petition  this  court  for  re- 
hearing, the  appellant,  on  November  i,  1910,  filed  a  petition  for  a 
rehearing  in  this  court,  which  i^etition  has  as  yet  not  been  acted 
upon.  I'pon  the  7th  day  of  November,  1910,  appellant,  upon  the 
affidavit  of  L.  L.  Stq)hens,  one  of  his  counsel,  and  the  affidavit  of 
Thomas  Boyd,  procured  from  this  court  an  order  requiring  the 
respondent  herein  to  show  cause  why  this  case  should  not  be  re- 
manded to  the  circuit  court  in  and  for  Stanley  county,  for  the 
purpose  of  permitting  an  extension  of  the  time  for  a  motion  for  a 
new  trial  of  said  cause  on  the  ground  of  newly  discovered  evi- 
dence. Upon  the  return  day  of  said  order  the  respondent  ap- 
peared, and,  in  resistance  of  the  motion  of  the  appellant,  filed  the 
affidavits  of  W.  J.  Boyd,  Clara  M.  Boyd,  and  J.  H.  Johnson.  It  is 
this  application  to  have  the  cause  remanded  for  the  purpose  above 
mentioned  that  is  now  before  this  court  for  consideration. 

Four  matters  are  presented  upon  this  application:  (i)  'J'he 
jurisdiction  of  the  court  to  consider  the  application;   (2)   the  ma- 
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teriality  of  the  evidence  sought  to  be  produced;  (3)  the  question 
whether  or  not  the  evidence  that  appellant  is  seeking  to  produce 
is  newly  discovered  evidence;  (4)  the  diligence  used  by  the  ap- 
pellant. It  must  be  conceded  that  the  appellant  must  show  not 
CMily  that  this  court  has  jurisdiction  to  consider  the  application, 
but  also  that  the  evidence  in  question  is  newly  discovered  and  is 
material,  and  that  he  has  used  diligence  to  produce  the  same.  If 
he  has  failed  in  any  one  or  more  of  these  matters,  he  is  not  en- 
titled to  the  relief  sought.  We  will  consider  but  two  of  these 
propositions,  for  the  reason  that  we  are  satisfied  that  appellant  has 
failed  to  show  that  it  is  newly  discovered  evidence  which  he  seeks 
to  produce,  and  has  also  failed  to  show  due  diligence,  to  procure 
that  which  he  seeks  to  produce. 

By  reference  to  the  opinion  of  this  court  above  referred  to, 
it  will  be  found  that  the  only  connection  which  the  state  claimed 
this  appellant  had  with  the  commission  of  the  crime  for  which  he 
'  was  convicted  was  through  conversations,  which  it  is  claimed  took 
place  between  appellant  and  one  of  the  parties  who  actually  stole 
the  horses,  for  stealing  which  appellant  was  convicted.  It  will  be 
also  found  that  the  evidence  upon  which  appellant  was  convicted 
had,  several  months  prior  to  such  conviction,  been  presented  upon 
two  separate  trials  of  this  defendant  based  upon  other  informa- 
tions, so  that  appellant,  long  before  the  trial  at  which  he  was  con- 
victed, knew  that  the  state  was  accusing  him  of  having  instigated 
the  theft  of  the  horses  in  question,  and  furthermore  knew  that  it 
was  claimed  by  the  state  that  part,  at  least,  of  the  conversation 
wherein  appellant  was  accused  of  instigating  the  commission  of 
this  crime,  was  in  the  presence  and  hearing  of  one  Thomas  Boyd. 
Said  Thomas  Boyd  was  not  a  witness  at  any  of  the  trials  of  this 
appellant;  neither  was  any  continuance  sought  by  appellant  in  or- 
der to  give  him  opportunity  to  procure  the  attendance  of  said 
Boyd.  Defendant  is  now  asking  for  this  cause  to  be  remanded,  in 
order  for  him  to  apply  to  the  trial  court  for  new  trial,  and  at  such 
new  trial  to  produce  the  evidence  of  said  Thomas  Boyd. 

If  this  cause  had.  not  yet  been  appealed,  would  the  trial  court 
be  justified,  upon  the  showing  made  before  us,  in  granting  a  new 


Digitized  by 


Google 


1910.]  STATE   V.    BARNES.  625 

trial?  We  think  not.  It  must  be  presumed  that  appellant  knew 
what,  if  anything,  he  had  said  in  the  presence  of  Boyd,  and  there- 
fore knew,  at  the  time  of  the  trial,  of  the  importance  to  him  of 
Boyd's  presence  as  a  witness.  Appellant  testified  as  to  what  he 
said  to  the  party  alleged  to  be  his  accomplice.  It  must  be  pre- 
sumed that  Boyd  would  tell  the  truth  if  called  as  a  witness ;  in 
fact,  only  upon  such  presumption  is  the  testimony  of  any  witness 
ever  received.  Appellant  therefore  cannot  be  heard  to  say  that  the 
matter,  which,  by  the  affidavit  of  Thomas  Boyd,  it  appears  he 
stands  ready  to  swear  to,  is  newly  discovered  evidence ;  such  matte'f 
being  corroborative  of  the  testimony  of  appellant  as  given  upon  the 
trial,  and  being  (according  to  his  own  evidence)  just  what  he  has 
known  all  along  was  said  in  the  presence  of  said  Boyd.  It  is 
therefore  a  case,  not  of  newly  discovered  evidence,  but  of  a  ma- 
terial witness  not  present  at  the  trial.  If  appellant  wanted  the 
witness  at  the  trial,  he  should  have  made  a  showing  for  continue 
ance,  and,  if  the  state  would  not  concede  that  the  witness  if  pres- 
ent would  testify  as  claimed  by  appellant,  and  the  court  had 
refused  a  continuance,  an  exception  to  the  ruling  of  the  court 
would  have  saved  the  appellant's  rights  upon  an  appeal.  29  Cyc. 
885  and  893. 

In  Kendall  v.  Limberg,  69  111.  355,  the  court  said :  *'It  is  lastly 
urged  that  the  court  erred  in  not  granting  a  new  .  trial,  on  the 
ground  of  newly  discovered  evidence.  As  to  Williams,  who  was 
with  defendant  at  the  time  of  the  alleged  arrest,  his  testimony 
was  k-nown  to  defendant  previous  to  the  time  of  the  trial,  and  it  is 
only  his  place  of  residence  that  has  been  discovered  since  the  trial. 
The  defendant  should  have  made  an  application  for  a  continuance, 
on  account  of  not  having  been  able  to  procure  the  testimony  of  this 
witness,  instead  of  voluntarily  going  into  the  trial  without  it.''  In 
Hartman  v.  Morning  Journal  Ass'n  (Com.  JPl.)  19  N.  Y.  Supp, 
401,  the  court  said:  "The  testimony  of  a  witness  known  to  the 
defendant  before  the  trial,  and  whom  he  could  not  find  to  subpoena, 
is  not  newly  discovered  evidence.  Ranous  v.  Trageser,  i  Wkly. 
Dig.  25 ;  Hernstein  v.  Fleming,  i  Wkly.  Dig.  401 ;  Chamberlain  v. 
Lindsay,  i  Hun,  231.    The  evidence  in  question  must,  we.  think,  or 

Vol.   26  S.  D.  40 
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ought  to^  kave  been  koowis^  to  the  defendant's  o£&cers  before  the 
trkd.  They  ought  to  bare  been  prepared  to  have  produced  the 
iritDcsses  t&  give  it.  Such  evidence  i&  vok  uewly ,  discovered. 
Hooker  v.  Terpeaing^  8  N.  Y.  Suppt.  639.  It  k  not  sufficieiU  to 
saj  that  they  did  not  know  that  one  of  the  witnesses  upon  whom 
lliey  relied  was  gdag  under  an  assunied  name.  They  knew  him 
personally,  derived  a  large  portion  of  their  in{<»rmatioQ  from  hina, 
and  it  was  their  duty  to  have  known  where  the  author  of  such 
grave  charges  could  be  had  when  needed.  Or,  as  before  said,  if 
tibey  lost  track  of  h»n,  then  they  should  have  applied  for  an  ad- 
joummei^.  It  appears  to  us  that  the  defendant  voluntarily  took 
the  hazard  of  a  trial  without  witnesses  which  it  knew  of,  and 
Aotdd  have  had;  and,  after  being  defeated,  it  would  be  putting  a 
premiuni  upon  Uffe^tion  to  grant  a  new  trial  cm.  the  grounds 
urged/'  In  Johnson  v.  Brow«i  (Tex.  Civ.  App.)  65  S.  W.  485, 
the  court  said:  "The  sixth  assignment  is  that  the  court  erred  in 
refusing  a  new  trial,  made  on  the  ground  of  newly  discovered  evi- 
dence. The  new  testimony  alleged  was  that  of  the  father  and 
sister  of  Johnson  as  to  his  age.  The  court  refused  the  application 
upon  testimony  which  showed  that  the  attorney  for  Rose  and  wife 
knew  of  the  existence  of  the  father's,  mother's,  and  a  brother's 
testimony  before  the  trial.  The  application,  however,  discloses 
that,  while  the  attorney  had  acquired  this  knowledge  from  John- 
son, Johnson  himself  did  not  know,  and  was  not  able  to  inform 
htm  until  after  the  trial,  of  the  whereabouts  of  the  father,  mother, 
and  brother,  and  the  attorney  was  therefore  unable  to  have  their 
testimony  at  the  trial.  It  is  very  plain  that  the  application  was 
properly  denied  as  far  as  such  testimony  was  concerned.  The  at- 
torney, knowing  the  existence  of  this  testimony,  did  not  ask  for  a 
continuance  to  enable  him  to  make  further  efforts  to  get  it,  but 
was  satisfied  to  go  to  trial,  and  take  his  chances  on  the  testimony 
he  had.     Sayles,  Tex.  Civ.  Prac.  §  675." 

But  even  if  it  could  be  claimed  that  the  evidence  of  Thomas 
Boyd  was  newly  discovered,  yet  the  appellant  has  wholly  failed  to 
show  due  diligence  in  his  efforts  to  produce  same^  Thomas  Boyd 
was  in  or  near  Stanley  county  shortly  before  this  crime  was  com- 
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mitteA  He  had  a  brothjer  living  in  Stanley  county,  wbo  bas  been 
living  in  said  county  until  the  present  time.  Appellant  knew  of 
this  brother.  Appellant  was  convicted  in  the  faH  of  1909,  In 
Etecemher,  1909,  he  procured  an  order  grantiitg  an  extension  of 
time  within  which  to  give  notice  of  intention  to  oiove  for  a  new 
trial.  In  said  order  it  was  recited  that  one  of  the  grounds  for  said 
motion  would  be  newly  discovered  evidence.  Motion  for  new  trial 
was  served  in  Fcbruarjir,  1910,  and  heard  in  March,  1910.  The 
same  was  based  upon  a  WU  of  exceptions,  and  m  no  manner  at- 
tempted to  raise  any  question  of  newly  discovered  evidence.  No 
affidavit  of  a^tpellant  is  {H*esented  showing  what,  if  any,  diligence 
he  used  to  find  Thomas  Boyd,  and  no  excuse  or  reason  is  given 
why  appellant  has  not  made  a  showing  in  this  court  over  his  sworn 
signature.  The  affidavit  of  his  counsel  is  presented,  in  which  is 
set  forth  the  facts  which  it  is  claimed  show  diligence  on  the  part 
of  appellant.  This  affidavit  does  not  set  forth  anything  done  by 
counsel  for  appellant,  but  simply  what  it  is  claimed  appellant  in 
person  did.  It  is  clear  that  the  affiant  could  have  known  nothing 
whatever  in  relation  to  the  matters  sworn  to,  except  as  he  was 
advised  by  his  client.  This  affidavit  ^should  have  been  made  by 
appellant,  so  that,  if  false,  it  could  form  the  basis  for  a  charge  of 
perjury.  In  this  affidavit  of  counsel,  it  is  claimed  that  appellant 
searched  for  Thomas  Boyd,  and  made  inquiries  of  many  persons; 
that  he  has  endeavored  to  find  the  address  of  Boyd  ever  since  the 
trial;  that  Boyd  had  a  brother  in  Stanley  county,  and  that  the 
appellant  went  to  see  the  brother,  but  was  informed  by  him  that 
he  neither  knew  the  address  of  Thomas  Boyd  nor  could  give  any 
information  from  which  aj^Uant  could  locate  him;  that  the  par- 
ents of  Thomas  Boyd  lived  in  Canada,  but  he  could  not  obtain  their 
address;  that  it  was  testified  at  the  trial  that  Thomas  Boyd  was 
also  in  Canada;  that  recently  appellant  made  another  trip  to  the 
residence  of  the  brother  of  Boyd  and  found  the  wife  of  said 
brother  at  home,  and  from  her  learned  where  Thomas  Boyd  was, 
the  brother's  family  having  recently  heard  from  him.  The  brother 
of  Thomas  Boyd,  W.  J.  Boyd,  swears  that  he  knew  of  Thomas 
Boyd's  address  as  early  as  about  January  i,  1910,  and  would  have 
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infdrtned  appellant  fhereof  at  any  tirtie  if  he  had  inquired,  but  that 
neither  appellant"  nbr  his  counsel  ever  asked  him  for  same.  The 
wife  of  W.  J.  Boyd,  Clara  Boyd,  swears  that  she  was  never  asked 
the  address  of  Thomas  Boyd  by  appellant  until  October  20,  1910, 
and  that  she  also  had  known  the  address  of  Thomas  Boyd  since, 
about  January  i,  1910,  and  would  have  given  information  concern- 
ing the  same  if  inquiry  had  been  made;  and  she  also  ewcars  she 
knew  the  address  of  Boyd's  parents.  October  20,  10 lu,  was  s^^ven 
months  after  ilie  motion  for  new  trial — nearly  that  long  since 
appeal  taken — ^several  months  since  cause  finally  submitted  upon 
appeal,  and  over  two  weeks  after  the  decision  of  this  court  upon 
the  appeal.  The  affidavits  of  W.  J.  Boyd  and  Clara  Boyd  cer- 
tainly overcome  the  affidavit  of  the  attorney  as  to  what  his  client 
did.  The  record  therefore  shows  an  absolute  want  of  diligence  on 
the  part  of  appellant,  and,  inasmuch  as  the  trial  court,  upon  the 
showing  made  here,  could  not  rightfully  grant  a  new  trial,  the 
cause  should  not  be  remanded  for  the  purpose  of  presenting  in  that 
court  a  motion  for  new  trial. 

The  motion  of  appellant  is  denied. 


LOUDER  V.  HUNTER. 

Where,  in  an  action  by  an  indorsee  of  a  note,  the  evidence  was 
undisputed  that  plaintiff  was  an  indorsee  in  good  faith  for  value  be- 
fore maturity  and  the  maker,  alleging  that  the  note  was  a  forgery 
and  without  oonsideration,  showed  that  he  was  not  indebted  to  the 
payee  at  the  date  of  the  note,  an  instruction  authorizing  the  jury  to 
consider  the  evidence  on  want  of  consideration  only,  in  support  of  the 
defense   of   forgery,   was   not   erroneous. 

The  court  on  appeal  from  a  judgment  for  the  indorsee  of  a 
note  for  value,  in  good  faith,  before  maturity  will  presume  in  support 
of  a  ruling  of  the  trial  court  that  the  note  was  negotiable  in  form, 
it  not  being  set  out  in  the  record. 

A  party  may  not  impeach  the  testimony  of  a  witness  of  the 
adverse  party  testifying  by  deposition,  by  proving  that  the  witness 
after  the  completion  of  his  deposition  admitted  that  his  testimony 
was  false,  but  the  party  must  proceed  to  take  the  deposition  of  the 
witness  so  as  to  get  his  evidence  properly  before  the  court,  and  give 
the  adverse  party  an  opportunity  to  examine  the  witness  on  the 
subject. 
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Wliere  a  maker  of  a  note  sued  on  by  an  indorsee  in  good  faith 
for  value  before  maturity  admitted  the  genuineness  of  his  signature, 
but  asserted  that  the  typewritten  body  was  made  without'  his 
knowledge  or  authority,  evidence  that  three  years  before  the  execution 
of  the  note  the  payee  had  attemp.td  to  imitate  the  signature  of  the 
maker  was  inadmissible. 

The  maker  of  a  note  who  admitted  the  genuineness  of  his  signa- 
ture, but  asserted  that  the  typewritten  body  thereof  was  made  with- 
out his  knowledge  or  authority,  could  not  show,  as  against  an  in- 
dorsee in  good  faith  for  value  before  maturity,  that  16  or  17  months 
before  the  date  of  the  note  he  had  discovered  a  check  to  which  the 
l»ayee  had  attempted  to  imitate  the  maker's  handwriting,  especially 
when  the  maker  did  not  qualify  as  an  expert. 

(Opinion  filed  December   28,   1910.) 
Appeal  from  Circuit  Court,  Jerauld  County.     Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Albert  N.  Louder  against  E.  E.  Hunter.  From  a 
judgment  for  plaintiff  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals."    Affirmed. 

Null  &  Roy  hi,  for  appellant.  Preston  &  Wagner,  for  re- 
spondent. 

WHITING,  P.  J.  This  action  was  brought  to  recover  the 
amount  claimed  to  be  due  and  unpaid  upon  a  promissory  note 
alleged  to  have  been  given  by  defendant  to  one  Leon  S.  Miles  and 
indorsed,  before  maturity,  to  plaintiff.  Verdict  being  for  plaintiff, 
a  judgment  was  entered  thereon,  and,  a  new  trial  having  been 
denied,  the  defendant  has  appealed  to  this  court  from  the  said 
jiidgment  and  order  denying  a  new  trial. 

The  answer  herein,  after  denying  generally  the  allegations  of 
the  complaint  wherein  the  execution,  transfer,  and  nonpayment  of 
the  note  were  set  out,  alleged:  That  defendant  at  no  time  owed 
Leon  S.  Miles  any  sum  of  money  whatsoever;  that  defendant  never 
made,  executed,  and  delivered  the  note  in  question;  and  that  if 
plaintiff  held  such  a  note,  as  alleged,  the  same  was  a  forgery. 
There  were  also  allegations  to  the  effect  that  plaintiff  was  not  an 
innocent  purchaser. 

As  the  basis  of  his  argument  upon  appeal,  appellant  claims 
that,  upon  the  trial,  there  were  two  issues  of  fact  presented  by  the 
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testimony:  (i)  Was  the  note  execirted  and  delivered  by  defend- 
ant? (2)  Was  there  any  considoation  for  die  note?  Consider- 
able evidence  was  received  which  tended  to  show  that  defen<kiit 
was  not  indebted  to  Miles  at  the  time  the  note  purported  to  have 
been  executed.  The  question  of  no  consideration  for  the  note  was 
not  submitted  to  the  jmry ;  the  <ieteirmination  of  the  jury  being  con- 
fined,  by  the  court's  instructions,  solely  to  the  issue  as  to  forger> 
of  note.  So  far  as  the  evidence  concerning  want  of  consideration 
was  concerned,  the  jury  were  allowed  to  consider  that  only  as  it 
might  tend  to  support  the  clakn  of  forgery.  The  appellant  com- 
plains of  said  instructions,  but,  inasmuch  as  the  evidence  was  un- 
disputed that  the  plaintiff  was  an  indorsee  of  said  note,  in  good 
faith  and  for  value,  prior  to  its  maturity,  it  is  clear  the  court  com- 
mitted no  error  in  its  instructions,  as  this  court,  in  support  of  the 
ruling  of  the  trial  court,  will  presume  the  note  to  have  been  nego- 
tiable in  form;  the  note  not  being  set  out  in  the  record.  The  evi- 
dence was  ample  to  warrant  the  jury  in  finding  that  the  note  was 
not  a  forgery. 

Appellant  complains  because  the  court  excluded  the  answers 
to  certain  questions  asked  appellant  and  his  wife.  The  testimony 
of  Miles  was  received  in  the  form  of  a  deposition  taken  on  behali 
of  respondent.  This  deposition  was  taken  at  Chicago  in  the  pres- 
ence and  hearing  of  appellant  and  wife.  Appellant,  upon  redirect 
examination,  testified  that  he  had  a  conversation  with  Miles  imme- 
diately after  the  taking  of  such  deposition.  Appellant  was  then 
asked :  "Did  he  say  anything  to  you  at  that  time  with  reference  to 
the  truth  or  falsity  of  the  testimony  he  had  given?"  This  was 
objected  to  as  improper  redirect  examination,  and  the  objection 
was  sustained;  the  court  basing  its  ruling  upon  the  ground  that 
"it  is  trying  to  get  at  impeachment  for  which  there  has  been  no 
foundation  laid."  Appellant  contends  that,  inasmuch  as  this  oc- 
curred after  the  deposition  closed,  there  was  no  chance  to  ask  of 
Miles  the  proper  questions  to  lay  a  foundation  for  impeachment. 
It  would  hardly  be  fair  to  respondent,  when  he  had  taken  Miles' 
testimony  under  oath,  to  allow  the  same  to-be  wholly  destroyed  by 
unsworn  statements  made  by  this  witness  in  respondent's  absence. 
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If  appeUant  coBsidered  any  sUteoaeiit  made  1^  Miles  wcxAy  xA 
consideration  by  the  court  or  jury,  he  shooild  hxvt  proceeded  to 
take  his  deposition  so  as  to  get  Miles'  evidence  properly  before  Ae 
court,  and,  at  the  same  time,  give  respondeat  a  chance  to  exanune 
Miles.  Appellant,  in  his  brief,  states  what  he  expected  to  show 
by  the  answer  to  the  question  asked ;  from  the  record  it  does  not 
appear  that  the  trial  court  was  in  any  manner  advised  of  what 
appellant  sought  to  bring  out  by  the  answer  to  the  question  asked. 
The  point  raised  on  the  exclusion  of  the  answer  to  the  a.bove 
question  is  identical  with  that  involved  in  the  exclusion  of  answers 
to  certain  other  questions  asked  of  appellant  and  wife. 

Appellant  complauis  of  the  rulings  of  the  court  excluding  an- 
swers which,  it  is  urged,  would  show  a  disposition,  on  the  part  of 
Miles,  to  forge  appellant's  signature  at  other  times.  Appellant 
claiming  that  proof  of  this  fact  would  have  "an  influence  in  deter- 
mining the  weight  to  be  given  his  [Miles']  testimony  in  this  case." 
The  note  sued  on  was  dated  in  May,  1908.  It  was  conceded  by 
appellant  that  the  signature  to  such  note  was  genuine,  but  it  was 
claimed  that,  without  his  knowledge  or  authority,  the  body  of  the 
note  had  been,  by  some  other  party,  written  over  such  signature. 
Appellant  was  asked  whether,  about  the  middle  of  1905,  he  had 
discovered  any  attempt  on  part  of  Miles  to  imitate  his  -signature. 
He  was  not  allowed  to  answer  such  question.  The  trial  court  did 
not  err.  When  one  considers  the  time  that  had  elapsed  before  date 
of  note  in  suit,  the  fact  that  the  mere  imitating  of  another's  hand- 
writing is  a  thing  perfectly  innocent  in  itself,  it  is  apparent  that 
it  was  no  proof  whatever  of  the  forgery  of  the  note  in  question, 
especially  when  it  was  conceded  that  the  note  in  question  had  the 
true  signature  of  appellant  attached  thereto,  and,  on  the  other  side, 
that  the  body  of  the  note  was  written  on  a  typewriter  by  Miles. 
Appellant  was  also  asked  whether  he  had  not,  some  16  or  17 
months  prior  to  the  date  of  the  note  sued  upon,  discovered  a  check 
to  which  Miles  had  attempted  to  assimilate  appellant's  handwriting 
and  affix  his  signature.  The  answer  to  this  question  was  excluded. 
If  this  question  had  been  answered,  it  would  not  have  left,  either 
to  the  jury  or  to  some  party  who  had  qualified  as  an  expert,  the 
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question  as  to  whether  there  had  been  an  attempt  to  ''assimilate" 
or  copy  the  handwriting  of  appellant.  This,  taken  in  connection 
with  lapse  of  time  and  the  fact  that  there  was  no  assimilation  of 
handwriting  charged  as  regards  the  note  in  suit,  certainly  rendered 
the  evidence  sought  incompetent  and  immaterial. 

No  error  appearing  in  the   record,   the  judgment  and  order 
appealed  from  are  affirmed. 


CHAPLIN  et  al.  v.  MUTUAL  CASH  GUARANTY  FIRE 

INS.  CO. 

Where,  In  an  action  on  a  policy,  providing  that  it  should  be 
void  in  case  other  insurance  was  taken  without  defendant's  consent, 
it  was  claimed  that  G.  who  issued  the  new  insurance  was  also 
defendant's  agent  at  the  time,  and  had  Informed  defendant's  secre- 
tary thereof  before  the  loss,  the  court  erred  in  permitting  G.  over 
defendant's  objection  to  testify  that  on  the  date  the  second  policy 
was  issued  he  was  soliciting  insurance  for  defendant,  and  was  au- 
thorized to  do  business  for  them  and  by  them. 

In  general,  a  witness  who  is  not  an  expert  cannot  express  any 
opinion  on  a  question  with  relation  to  which  all  the  facts  may  be 
placed   before   a   jury. 

In  an  action  on  a  valued  policy,  it  was  error  to  permit  plaintifC 
to  prove  that  the  premises  had  been  materially  increased  in  value 
since  the  policy  was  taken  out  by  the  addition  of  improvements. 

(Opinion  filed  December  28,   1910.) 

Appeal  from  Circuit  Court,  Beadle  County.  Hon.  Alva  E. 
Taylor,  Judge. 

Action  by  D.  E.  Chaplin  and  another  against  the  Mutual  Cash 
Guaranty  Fire  Insurance  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Boyce  &  Warren,  for  appellant. 

The  policy  provides:  'It  shall  be  the  duty  of  the  insurer,  in 
order  to  avail  himself  of  any  provision  in  this  policy  rendering  it 
void  to  promptly  cancel  the  policy  as  provided  herein  upon  having 
or  obtaining  notice  or  knowledge  of  the  existence  of  any  facts  or 
circumstances  which  would,  according  to  the  terms  of  this  policy, 
render  it  void;  otherwise  it  will  be  deemed  to  have  waived  such 
provision  or  provisions  avoiding  the  policy."     The  general  rule  of 
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law  upon  this  subject  before  the  adcption  of  this  policy  form  was 
that  where  a  policy  provides  that  on  a. breach  of  condition  the 
policy  shall  be  void  unless  the  consent  of  the  insurer  is  obtained, 
the  policy  is  absolutely  void  when  a  breach  occurs,  without  any 
affirmative  action  on  the  part  of  the  insurer.  .  19  Cyc.  712;  Mead- 
ows V,  Hawkeye  Ins.  Co.,  17  N.  W.  600;  Johi^son  v.  American 
Fire  Ins.  Co.,  43  N.  W.  .59;  Betcher  v.  Capital  Fire  Ins.  Co.,  80 
N.  W.  971 ;  Carey  .v.  German  Am.  Ins.  Co.,  20  L.  R.  A.  267.  If  a 
general  agent,  that  is,  one  with  power  himself  .i>ersonally  to  issue 
policies  or  to  supervise  risks,  subsequently  to  the  taking  out  of  a 
policy,  acquires  knowledge  of  a  breach  of  a  condition  by  the  in- 
sured, his  knowledge  is  to  be  imputed  to  the  insurer.  If  he  be  an 
agent  only  to  solicit  insurance,  deliver  the  policy,  and  collect  the 
premium,  his  employment  with  respect  to  a  given  policy  is  termi- 
nated by  the  completion  of  such  acts,  and  consequently  knowledge^ 
obtained  by  him  thereafter  is  acquired  beyond  the  course  of  his 
employment  and  is  not  the  knowledge  of  the  insurer.  19  Cyc. 
809;  Knudson  v.  Legion  of  Honor,  7  S.  D.  214;  Smith  v.  Conti- 
nenul  Ins.  Co.,  6  Dak.  433;  Taylor  v.  State  Ins.  Co.,  67  N.  W. 
577;  Todd  v.  Farmers'  Mutual  Ins.  Co.,  100  N.  W.  442;  Harri- 
son V.  City  Fire  Ins.  Co.,  85  Am.  Dec.  751 ;  Devens  v.  Mechanics' 
Ins.  Co.,  83  N.  Y.  168.  Casual  conversations,  not  bringing  to  the 
mind  of  the  agent  the  material  facts,  do  not  constitute  notice.  St. 
P.  Fire  &  M.  Ins.  Co.  v.  Parson,  50  N.  W.  240;  Stevens  v.  Queen 
Ins.  Co.,  51  N.  W.  555;  Traders'  Ins.  Co.  v.  Cassell,  56  N.  E. 
259;  Golden  v.  N.  Assur.  Co.,  49  N.  W.  246;  Shaffer  v.  Milw. 
Mech.  Ins.  Co.,  46  N.  E.  557;  Union  Nat'l  Bank  v.  Ger.  Ins.  Co., 
71  Fed.  473.  The  mortgage  debt  being  more  than  the  insurance, 
the  'sole  right  of  action  was  in  the  mortgagee  Glidden.  Chaplin 
had  no  right  of  action  and  could  not  maintain  an  action  in  his  own 
name.  Westchester  Ins.  Co.  v.  Coverdale,  29  Pac.  682;  Graves  v. 
Ins.  Co.,  48  N.  W.  684;  Lowry  v.  Ins.  Co.,  37  L.  R.  A.  779;  Cone 
V.  Niagara  Ins.  Co.,  60  N.  Y.  619,  624;  Maxcy  v.  New  Hampshire 
Ins.  Co.,  55  N.  W.  1 130. 

T,  M.  Simmons,  for  respondents. 

Where  an  insurance  company  commits  to  an  agent  the  right 
to  solicit,  'supervise,  and  inspect  its  risk  and  attend  to  its  business. 
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that  tfic  company  is  charged  vni&i  kmowledge  of  any  fact  Aat 
might  Jbe  learned  by  sach  agent  while  engaged  in  the  performance 
of  Ws  duties,  and  the  agent  of  the  instarance  company  having 
notice  that  the  insured  had  obtained  additional  insurance  will  be 
deemed  to  have  waived  its  right  to  insist  upon  a  forfeiture. 
Phoenix  Insu-rance  Co.  of  Brooklyn  v.  Holcombe,  78  N.  W.  300; 
Goode  V.  Georgia  Home  Ins.  Co.,  53  Am.  St.  Rpt.  817;  Eagle  Fire 
Co.  V.  Globe  Loan  &  Trust  Co.,  62  N.  W.  895 ;  Power  v.  Monitor 
Ins.  Co.,  80  N.  W.  Ill ;  Farnam  et  al.  v.  Phoenix  Ins.  Co.,  23  Pac, 
869;  State  Insurance  Co.  of  Des  Moines  v.  Taylor,  20  Am.  St. 
Rpts.  261 ;  Phoenix  Ins.  Co.  v.  Bowdre,  19  Am.  St.  Rept.  326. 
Knowledge  of  the  general  agent,  or  agent  of  an  insurance  com- 
pany who  writes  and  issUes  a  policy  of  insurance  concerning  the 
title  to  the  premises  insured  and  of  the  general  facts  in  relation 
to  the  insured  property,  is  knowledge  of  the  insurance  company. 
Capital  Insurance  Co.  v.  Bank  of  Pleasanton,  31  Pac.  1069;  Osbom 
v.  Insurance  Co.,  64  Pac.  1103;  John  D.  Foward  v.  Continental 
Insurance  Co.,  142  N.  Y.  382;  Kelly  v.  Citizens'  Mutual  Fire  Ins. 
Association,  105  N.  W.  675;  May  on  Insurance,  §  132,  p.  146; 
May  on  Insurance,  §  142,  p.  160;  May  on  Insurance,  §  114,  p. 
164;  May  on  Insurance,  §  151,  p.  173. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  in  favor  of  the  plaintiffs,  and  from  the  order 
denying  a  new  trial.  The  action  was  instituted  originally  by  D.  E. 
Chaplin  as  sole  plaintiff  against  the  defendant  upon  a  ix)licy  of  in- 
surance bearing  date  of  March  12,  1907,  to  secure  the  payment  of 
the  sum  of  $1,000  in  case  of  the  loss  by  fire  of  plaintiff's  flour  mill 
property  situated  in  the  town  of  •  Hitchcock,  Beadle  county,  in  this 
state.  Attached  to  the  policy  of  insurance  above  described  is  the 
statement  that:  *'Loss,  if  any,  payable  to  A.  J.  Glidden,  as  his 
interests  may  appear."  And  it  is  alleged  that  the  premises  were 
destroyed  by  fire  on  January  2,  1908.  The  original  complaint  being 
demurred  to  and  the  demurrer  sustained,  an  amended  complaint 
was  filed,  in  which  the  other  defendant,  A.  J.  Glidden,  was  named 
in  connection  with  D.  E.  Chaplin  as  plaintiff,  and  annexed  to  the 
complaint  and  made  a  part  thereof  is  a  copy  of  the  policy  on  which 
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the  action  is  based.  The  defendant,  for  an&wcr  to  the  plamtiff's 
complaint,  denies  said  comphmit  and  each  and  every  allegation 
therein  contained  except  such  as  are  thereinafter  expressly  ad- 
mitted. The  defendant  admits  that  it  is  a  corporation,  and  that 
the  defendant  issued  to  plaintiff  Chaplin  on  or  about  the  12th  day 
of  March,  1907,  a  policy  of  insurance  of  which  Exhibit  A,  attached 
to  the  complaint,  is  a  copy,  admits  that  the  loss,  if  any,  under  said 
policy  was  made  payable  to  the  plamtiff  A.  J.  Glidden  as  his  in- 
terests might  appear.  The  defendant,  for  further  answer,  alleges 
that  by  the  express  terms  of  said  poKcy  no  concurrent  insurance 
was  permitted  on  said  insured  building,  and  that  no  other  insur- 
ance was  thereby  permitted  on  said  building,  and  that  at  and 
before  the  issuance  of  said  policy  the  plaintiff  stated  and  repre- 
sented to  the  defendant  that  there  was  no  other  insurance  on  said 
building  and  that  in  and  by  said  policy  of  insurance  it  was 
expressly  provided  and  agreed  that  said  policy  should  be  void  if 
the  said  plaintiff  D.  E.  Chaplin  then  had  or  should  thereafter 
obtain  any  other  insurance  on  said  property  without  the  assent  of 
said  defendant  company.  Defendant  further  alleges  that  said 
plaintiff  D.  E.  Chaplin,  without  the  knowledge  and  without  the 
assent  of  the  defendant,  did  procure  other  insurance  on  said  build- 
ing, to-wit,  a  policy  for  $1,000  in  the  Merchants'  Mutual  Insurance 
Association  of  Redfield,  S.  D.,  bearing  date  of  May  20,  1907,  and 
which  was  in  force  at  the  time  of  the  alleged  loss  of  said  insured 
property  by  fire,  and  that  this  defendant  had  no  notice  or  knowl- 
edge thereof  until  long  after  said  fire,  by  reason  whereof  said 
policy  became  and  is  void,  and  this  defendant  duly  rescinded,  and 
does  now  rescind,  the  same,  and  is  entitled  to  have  the  same  deliv- 
ered up  and  canceled.  There  were  other  matters  set  up  as  a 
defense;  but,  in  the  view  we  take  of  the  case,  it  will  not  be  neces- 
sary to  set  them  out  in  this  opinion. 

It  is  disclosed  by  the  record  that  the  policy  in  this  action  was 
issued  by  one  B.  Peterson,  acting  as  agent  of  the  defendant  com- 
pany, bearing  date  of  March  12,  1907;  that  on  May  20,  1907,  a 
policy  for  $1,000  on  the  same  property  was  issued  by  the  Mer- 
chants' Mutual  Insurance  Association  of  Redfield,  S.  D.,  by  one 
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F.  B.  Gray,  acting  as  the  agent  for  the  Redfield  Company.  It  is 
also  disclosed  by  the  record  that  said  Gray  during  the  year  1906 
was  the  agent  of  the  defendant.  But  whether  or  not  Gray  was 
still  the  agent  of  the  defendant  at  the  time  he  issued  the  Redfield 
policy  constitutes  one  of  the  material  issues  in  this  case,  and  the 
only  evidence  tending  to  prove  his  authority  to  so  act  for,  the  de- 
fendant was  the  testimony  of  said  Gray,  hereinafter  referred  to. 
There  was  no  evidence  proving,  or  tending  to  prove,  that  the 
defendant  had  any  notice  or  knowledge  of  the  execution  of  the 
policy  by  the  Redfield  Company  through  the  agency  of  Gray,  other 
than  that  imputed  to  it  of  the  knowledge  possessed  by  Gray  and 
by  notice  claimed  to  have  been  given  by  Gray  to  the  secretary  of 
the  company  some  two  or  three  months  after  the  issuance  of  the 
Redfield  policy  in  a  conversation  between  him  and  the  secretary  of 
the  defendant  while  traveling  together  on  a  train  between  Sioux 
Falls  and  Salem. 

It  is  provided  in  the  policy  in  this  action,  in  compliance  with 
the  prescribed,  standard  form,  as  follows:  ''Any  person  who 
solicits  insurance  or  issues  policies  of  insurance,  or  procures  ap- 
plications therefor,  shall  be  held  to  be,  and  considered,  the  general 
agent  of  the  insurer  issuing  the  policy  or  making  a  renewal  there- 
of, except  as  to  proof  of  loss  and  adjustment  thereof,  and  neither 
the  application  of  the  insured  nor  the  by-laws  of  the  company 
shall  be  considered  as  a  warranty  or  a  part  of  the  contract  of 
insurance."  And  also:  "It  'shall  be  the  duty  of  the  insurer,  in 
order  to  avail  himself  of  any  provision  in  this  policy  rendering  it 
void,  to  promptly  cancel  the  policy  as  provided  herein  upon  hav- 
ing or  obtaining  notice  or  knowledge  of  the  existence  of  any  facts 
or  circumstances  which  w^ould,  according  to  the  terms  of  this 
policy,  render  it  void;  otherwise  it  will  be  deemed  to  have  waived 
such  provision  or  provisions  voiding  the  policy.  Provided,  that, 
if  the  grounds  for  cancellation  under  the  last  clause  shall  be  dis- 
tinctly specified  in  the  written  notice,  such  cancellation  may  be 
effected  upon  twenty-four  hours'  notice  to  the  insured ;  and  actual 
notice  to,  or  the  knowledge  of,  any  agent  of  the  company  as  above 
mentioned  shall  be  deemed  notice  to,  and  knowledge  of,  the  com- 
pany." 
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Numerous  errors  are  assigned  by  the  appellant;  but,  in  the 
view  we  take  of  the  case,'  it  will  only  be  necessary  in  this  opinion 
to    consider    the    following    questions    presented    by    the    record : 

( 1 )  Was  the  evidence  of  Gray  as  to  his  agency  admissible  as 
against. the  objections  made  by   the   counsel   for   the   defendant? 

(2)  Was  the  evidence  offered  and  received  on  the  i)art  of  the 
plaintiff  as  to  the  value  of  the  premises  insured,  competent  or 
admissible  under  the  pleadings  in  this  action?  Mr.  Gray  was 
called  as  a  witness  for  the  plaintiff,  and  testified  as  follows :  ''Dur- 
ing the  months  of  March,  April,  and  May,  1907,  I  was  writing 
fire  insurance  for  four  different  companies."  Among  the  com- 
panies named  were  the  Merchants'  Mutual  of  Redfield  and  the 
defendant  company.  lie  was  then  asked  the  following  question: 
"Q.  Mr.  Gray,  when  did  you  commence  to  write  insurance  for 
the  defendant  company?"  This  question  was  objected  to  and 
objection  overruled  and  exception  taken.  "A.  I  wrote  quite  a 
little  insurance  on  the  commission  basis  before  I  hired  out  to  the 
company  on  a  salary.  I  commenced  working  for  them  on  a  salary 
May  II,  1906,  I  think.  *  *  *  q  You  were  what  is  known  as 
the  agent  of  the  company?"  This  question  was  objected  to  as 
leading  and  calling  for  a  conclusion  of  the  witness,  and  not  the 
best  evidence,  that  it  is  not  shown  that  the  witness  solicited  the 
application  for  the  policy  in  question,  and  the  fact  that  he  'solicited 
the  other  policy  would  not  be  binding  on  this  defendant  company 
as  to  the  policy  in  suit,  and  that  it  was  at  a  date  prior  to  the  issu- 
ance of  the  policy  by  the  Redfield  Company.  Objection  overruled 
and  defendant  excepted.  "A.  I  was.  Q.  And  it  was  your  busi- 
ness to  solicit  fire  insurance  for  the  defendant  company  from  vari- 
ous people  from  time  to  time,  was  it  not?"  Same  objection  and 
exception.  "A.  It  was.  Q.  When  did  your  term  as  agent  for 
the  defendant  company  terminate?  A.  '  I  don't  know  just  the 
date,  but  I  think  the  last  I  wrote  for  them  was  some  tirrie  m 
October,  1906.  Q.  Mr.  Gray,  you  were  working  on  a  commission 
basis  for  this  company?  A.  After  1906.  Q.  Mr.  Gray,  on  the 
date  of  the  issuance  of  this  policy  by  the  Merchants'  Mutual  In- 
surance Association  of  Redfield,  S.  D.,  were  you  'soliciting  insur- 
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ance  for  the  Mutual  Cash  Guaranty  Fire  Insuraiice  Compaaj,  and 
authorized  to  do  business  for  them,  and  by  them?'*  This  question 
was  objected  to  as  calling  for  a  conclusion  of  the  witness,  the 
witness  should  state  facts  and  not  his  own  opinion.  Objection 
overruled.    Exception  taken.    "A.    I  was." 

It  is  contended  by  the  appellant  that  the  court  erred  in  ad- 
mitting the  evidence  of  Gray  as  to  his  agency,  and  we  are  inclined 
to  the  opinion  that  the  appellant  is  right  in  its  contention.  It 
will  be  observed  the  witness  stated  no  facts  as  to  any  authority 
conferred  upon  him  by  the  defendant  to  act  as  its  agent  at  the 
time  the  Redfield  policy  was  issued,  and  his  answer  to  the  ques- 
tions was  simply  an  expression  of  his  conclusion  or  opinion  upon 
a  material  question  upon  which  the  jury  was  to  pass,  viz.,  Was 
Gray  the  agent  of  the  defendant  at  the  time  the  policy  of  the  Red- 
field  Company  was  issued  to  the  plaintiff,  Chaplin,  for  the  addi- 
tional insurance?  It  will  be  further  noticed  that  Gray  liad  testi- 
fied in  answer  to  the  question,  '*When  did  your  term  as  agent  for 
the  defendant  company  terminate?  A.  I  don't  know  just  the  date, 
but  I  think  the  last  I  wrote  for  them  was  some  time  in  October, 
1906."  As  a  general  rule,  it  is  not  proper  to  allow  a  witness  who 
is  not  an  expert  to  express  an  opinion  in  any  case  upon  a  question 
with  relation  to  whifch  all  the  facts  may  be  placed  before  a  jury, 
and  received  as  evidence,  the  opinion  of  a  lay  witness  upon  the 
precise  issue  submitted  for  trial  in  which  case  would  permit  the 
witness  to  usurp  the  province  of  the  court  or  jury  in  trying  the 
case.  American  Telephone  &  Telegraph  Co.  v.  Green,  164  Ind. 
349>  73  N.  E.  707 ;  McComick  v.  Mining  &  Milling  Co.,  23  Utah, 
71,  62  Pac.  820;  State  v.  Williams,  67  N.  C.  12;  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  49  Am.  Rep.  544;  State  v.  Harris,  51  La. 
Ann.  1 105,  26  South.  64;  Clark  &  Skyles  on  Law  of  Agency  (ist 
Ed.)  p.  170.     See  10  Ency.  of  Evidence,  27-28,  and  cases  cited. 

In  American  Telephone  &  Telegraph  Co.  v.  Green,  supra,  the 
learned  Supreme  Court  of  Indiana,  in  discussing  a  similar  ques- 
tion, says:  "The  facts  exhibiting  what  authority  appellant  ex- 
pressly conferred  upon  Tice,  ^nd  whether  it  authorized  him  to 
make  the  agreement  in  suit,  could  have  been  fully  placed  before 
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the  jury.  If  the  authority  was  in  writing,  the  writing  itself  was 
the  best  evidence ;  if  it  was  oiral^  the  witness  could  have  staited  the 
iftstnuctions  and  dtirections  that  were  given  to  him,  and  the  sources 
£rofn  which  and  the  circumstances  under  which  they  were  re- 
ceived. When  these  facts  were  fully  disclosed,  express  authority 
to  make  the  contract  upon  the  particular  terms  embodied  in  it  as 
claimed  by  appellee  might  be  wanting,  and  yet  such  facts  and 
circunutances  be  shown  as  would  justify  the  }ury  in  implying  the 
requisite  authority.  If  the  witness  had  been  permitted  to  ainswer 
the  questions  above  set  out,  it  is  manifest  that  his  answer  would 
have  been  merely  the  expression  of  an  opinion  or  legal  conclu- 
sion." The  trial  court  sustained  defexnlant's  objection  to  the 
questi(xis,  and  the  ai^llate  court  affirmed  the  ruling  of  the  trial 
court/ 

in  the  case  of  McCornick  v.  Mining  &  Milling  Co.,  supra,  it 
was  held,  as  appears  by  the  headnote,  that,  "where  agency  is  the 
question  directly  involved  in  a  case,  the  reputed  agent  as  witness 
may  not  give  his  opinion  or  state  his  conclusion  as  to  such 
agency,  but  may  state  the  facts  and  circumstances  concerning  the 
various  transactions  between  him  and  the  alleged  principals,  leav- 
ing the  court  and  jury  to  determine,  imdcr  the  facts  disclosed, 
whether  or  not  he  was  such  agent."  And  in  the  option  the 
learned  court  says:  "Under  the  evidence,  the  principal  question 
appears  to  be  whether  Haven  was,  during  the  term  of  the  lease, 
acting  as  manager  or  agent  of  the  lessor,  or  of  the  lessee.  At  the 
trial,  sworn  as  a  witness  in  behalf  of  plaintiff,  he  was  asked: 
'Were  you  manager  of  this  English  company  (the  Clifton  Utah 
Company)  or  for  any  of  the  gentlemen  referred  to?'  To  this 
question  the  defendant  interposed  an  objection  as  being  improper 
to  establis-h  agency  by  such  evidence,  and  the  court  sustained  the 
objection,  stating  that  a  man  cannot  prove  his  agency  by  his  own 
statements.  The  action  of  the  court  in  the  premises  has  been  as- 
signed as  error,  and  it  is  now  insisted  that  it  was  prejudicial  to 
the  rights  of  the  appellant.  We  think  not.  Whether  or  not  the 
court  assigned  a  correct  reason  for  sustaining  the  objection,  the 
question,  under  the  circumstances  of  the  case,  was  objectionable- 
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It  was,  in  effect,  the  same  as  asking  the  witness  whether  he  was 
the  agent  of  the  English  company,  which,  as  we  have  seen,  was 
one  of  the  main  issues  in  the  case  to  be  determined  by  the  court 
and  jury  from  all  the  facts  and  circumstances  shown  by  the  evi- 
dence. Whether  he  was  an  agent  was  a  mixed  question  of  law 
and  fact,  and  not  one  upon  which  the  witness  could  properly  give 
his  opinion.  The  general  rule  is  that  w^itnesses  must  testify  to 
facts,  and  not  to  conclusion's.  It  was  competent  for  the  witness 
to  state  all  the  facts,  and  show  all  the  circumstances  relating  to 
or  concerning  the  various  transactions  which  he  had  with  either  or' 
both  companies  prior  and  leading  up  to,  and  during  the  term  of 
the  lease,  and  at  the  time  when  the  overdraft  sued  for  was  con- 
tracted, and  then  from*  such  facts  and  circumstances,  and  the  other 
evidence,  it  was  the  province  of  the  court  and  jury  to  determine 
whether,  in  such  transactions  and  at  such  time,  he  was  the  agent 
of  or  was  acting  for  the  English  or  the  defendant  company. 
Where  the  question  of  agency  is,  as  in  this  case,  made  a  principal 
is»sue  at  the  trial  of  the  cause,  it  is  not  competent  for  a  witness  to 
express  an  opinion  upon  such  question." 

In  the  recent  work  of  Clark  &  Skyles  on  the  Law  of  Agency, 
supra,  the  learned  authors  state  the  rule  applicable  to  this  class 
of  cases  as  follows :  **But  where  the  question  of  agency  is  directly 
involved,  an  agent,  as  a  witness,  cannot  give  his  opinion  or  state 
his  conclusion  as  to  the  alleged  agency;  or,  in  other  words,  the 
fact  of  the  agency  cannot  be  established  upon  his  testimony  alone. 
He  may  rnerely  state  the  facts  and  circumstances  concerning  the 
various  transactions  between  him  and  his  alleged  principal,  leaving 
the  court  and  jury  to  determine,  under  the  facts  disclosed, 
whether  or  not  he  was  such  agent."  In  lo  Ency.  of  Evidence, 
>supra,  the  rule  is  thus  stated:  "Where  the  question  of  agency  or 
of  the  extent  of  authority  is  made  a  principal  issue,  it  is  not 
competent  for  a  witness  to  express  an  opinion  upon  the  question. 
He  must  state  the  facts.  Testimony  that  a  party  is  or  is  not  an 
agent  is  a  mere  conclusion  of  law.  Likewise,  testimony  that  an 
agent  had  authority  to  do  a  certain  act  is  a  conclusion  of  law." 

We  are  clearjy  of  the  opinion,  therefore,  that  the  court  in 
overruling  the  defendant's  objections  to  the  questions  propounded 
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to  the  witness  Gray  concerning  his  agency  was  clearly  in  error, 
for  which  a  new  trial  must  be  granted. 

It  will  be  observed  that  the  question  as  to  whether  or  not 
Gray  was  'Still  the  agent  of  the  defendant  at  the  time  the  Redfield 
policy  was  issued  through  him  to  the  plaintiff,  Chaplin,  was  a 
material  issue  in  the  case;  for,  unless  he  was  such  agent,  his 
knowledge  cannot  be  imputed  to  the  defendant  and  his  alleged 
notice  to  the  secretary  of  the  defendant  in  a  conversation  on  the 
train  'several"  months  after  the  issuance  of  the  Redfield  policy 
cannot  be  regarded  as  notice  to  the  defendant,  for  the  reason  that 
it  does  not  affirmatively  appear  that  sufficient  facts  were  com- 
municated to  the  agent  to  constitute  a  valid  notice  to  the  company. 

On  the  trial  the  plaintiff  was  permitted  to  prove,  over  the 
objection  of  counsel  for  the  defendant,  that  certain  improvements 
were  made  upon  the  property  after  the  issuance  of  the  policy  in 
this  action  which  was  made  by  the  plaintiff,  Chaplin,  and  the  value 
of  the  premises  in  such  improved  condition.  Thi-s  evidence  was 
objected  to  as  irrelevant  and  immaterial  and  not  within  the  issues 
in  the  case,  but  was  admitted  l)v  the  court  and  exception  duly 
preserved.  It  is  contended  by  tlie  appellant  that  this  evidence  was 
clearly  inadmissible,  and  that  its  introduction  was  prejudicial  to 
the  defendant,  and  was  calculated  to  prejudice  tlic  jury  against 
the  defendant.  We  are  of  the  opinion  that  the  appellant  is  right 
in  this  contention.  The  policy  issued  to  the  plaintiff*,  Chaplin,  and 
made  payable  to  (jlidden  for  the  sum  of  $i,ooo,  was  a  valued 
policy  under  the  provisions  of  our  Code,  and  in  an  action  upon  the 
policy  the  plaintiff's,  if  entitled  to  recover  any  sum  under  the 
policy,  were  entitled  to  recover  the  full  amount  as  -specified  in  the 
policy  regardless  of  the  value  of  the  premises  insured.  In  other 
words,  the  parties  had  fixed  definitely  the  amount  the  plaintiff'  was 
entitled  to  recover,  and  that  the  defendant  should  be  required  to 
pay  in  case  it  was  liable  f(>r  loss  of  the  property.  And  the  material 
issue  in  the  case  was  whetlier  or  not  the  plaintiff,  in  violation  of 
his  contract  not  U)  take  out  further  insurance,  had  procured  addi- 
tional insurance  without  the  assent  of  the  defendant.  It  was  im- 
material,  therefore,   to   this   issue  as   to  what   improvements   had 
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been  made  upon  the  property  or  as  to  its  value,  and  the  fact  that 
improvements  were  made  at  the  estimated  value  of  $i,ooo  and 
that  the  property  as  improved  was  of  the  value  of  $3,500  or 
$4,000  as  testified  to  by  plaintiff's  witnesses  was  immaterial  and 
irrelevant  under  the  issues  presented  by  the  pleadings.  This  testi- 
mony should,  therefore,  have  been  excluded  upon  the  objection  of 
the  defendant. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  reversed. 

HANEY,  J.  (dissenting).  The  jury  found  in  answer  to  a 
special  interrogatory  upon  conflicting  evidence  that  Gray  notified 
the  defendant  of  the  fact  that  the  Redfield  Company  had  issued  a 
policy  to  plaintiff  on  the  property  covered  by  defendant's  policy 
"by  stating  that  fact  to  J.  G.  Beck.''  It  is  undisputed  that  Beck 
was  the  secretary  or  assistant  secretary  and  manager  of  the  de- 
fendant company  when  inf6rmed  by  Gray  of  the  issuing  of  the 
Redfield  policy.  The  jury  were  at  liberty  to  believe  the  testimony 
of  Gray.  Then  for  the  purpose  of  this  appeal  the  fact  that  Beck 
had  actual  notice  is  established.  "Actual  notice  consists  in  express 
information  of  a  fact."  Rev.  Civ.  Code,  §  2450.  Where  informa- 
tion is  communicated  is  not  material.  In  this  instance  it  was 
while  Gray  and  Beck  were  traveling  on  a  train.  The  latter  did 
not  cease  to  be  defendant's  general  officer  when  absent  from  de- 
fendant's office.  Notice  to  him  was  notice  to  the  defendant. 
Having  actual  notice  and  not  having  canceled  its  policy,  according 
to  its  terms,  defendant  waived  the  provision  relating  to  additional 
insurance.  This  being  so,  the  issues  relating  to  Gray's  authority 
as  local  agent  and  to  improvements  are  immaterial.  I  think  the 
judgment  should  be  affirmed. 

SMITH,  J.,  concurring. 


STATK  V.  BRAXDKLL. 

Code  Cr.  Proc.  §  64  3,  provides  that  the  procedure  in  the  circuit 
court  in  criminal  matters,  not  specifically  provided,  shall  be  in  ac- 
cordance with  the  procedure  at  common  law.  Held  that,  practice  as 
to  continuances  not  being  specifically  provided  for  in  the  Code,  the 
rules  of  the  common  law  in  respect  thereto  prevail. 

The    granting   or    refusing    of   a   motion    for   continuance    is    or- 
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dinarlly    within    the   discretion    of    the    trial    court,   and    its    rulings 
thereon  should  not  he  reversed  except  for  manifest  ahuse. 

Evidence  in  a  prosecution  for  stealing  a  horse  held  sufficient  to 
establish  the  corpus  delicti  and  the  ownership  of  the  property. 

Evidence  in  a  prosecution  for  larceny  corroborating  an  ac- 
complice held  sufficient  to  sustain  a  conviction. 

As  the  trial  court  and  jury  have  the  opportunity  of  observing 
the  appearance  of  witnesses  and  the  manner  in  which  they  testify, 
the  verdict  and  order  overruling  a  motion  for  new  trial  will  he  given 
%Teat  weight  on  appeal. 

Where  there  was  very  little,  if  any,  circumstantial  evidence  in- 
troduced by  the  state,  an  instruction  requested  by  accused  that,  in 
order  to  establish  a  charge  by  circumstantial  evidence,  it  is  neces- 
sary that  the  proof  should  be  not  only  consistent  with  defendant's 
^juilt,  but  inconsistent  with  his  innocence,  and  if  a  single  material 
circumstance  remains  unproved,  or,  if  proven,  is  inconsistent  with  the 
theory  of  guilt,  the  crime  is  not  proven  with  that  certainty  which  the 
law  requires  and  defendant  should  be  acquitted,  and  circumstantial 
evidence  to  justify  a  variance  of  guilt  must  exclude  to  the  moral 
•certainty  every  other  reasonable  hypothesis  was  properly  denied. 

In  a  prosecution  for  stealing  a  horse,  in  which  B.  testified  that 
he  took  the  horse  at  the  direction  of  accused,  the  court  instructed, 
after  defining  an  accomplice  and  an  accessory,  that  the  testimony  of 
B.,  standing  undisputed,  would  show  that  he  was  at  least  an  acces- 
sory, but  that,  as  there  was  a  dispute,  the  court  would  leave  it  to 
the  jury,  and  that,  if  the  jury  believed  that  he  was  an  accomplice, 
then  his  evidence  must  be  corroborated,  and  that,  if  the  jury  Is 
satisfied  from  the  evidence  that  he  was  corroborated,  then  the  ques- 
tion need  not  be  settled  as  to  whether  or  not  he  was  an  accomplice. 
Held  that,  witness  B.  being  either  an  accomplice  or  an  accessory,  the 
court  should  have  particularly  called  the  jurors*  attention  to  his 
position  in  the  case  in  order  that  they  might  properly  discriminate 
and  weigh  his  evidence 

Where  the  court  in  a  prosecution  for  laceny  states  to  the  jury 
that  the  guilt  of  dedendant  must  be  established  to  their  satisfaction 
beyond  a  reasonable  doubt,  and  repeats  such  instrjiction  twice,  it 
was  not  necessary  in  discussing  the  question  whether  a  witness  was 
an  accomplice  or  an  accessory  to  again  specifically  charge  the  jury 
that  they  must  be  satisfied  with  the  guilt  of  accused  beyond  a  rea- 
sonable doubt. 

(Opinion  filed  December  28,  1910.) 

Appeal  from  Circuit  Court,  Hyde  County.  Hon.  Lyman  T. 
Boucher,  Judge. 

Frank  Brandell  was  convicted  of  grand  larceny  and  appeals. 
Affirmed. 


Digitized  by 


Google      — 


644  SOUTH  DAKOTA  REPORTS.  [December, 


A.  K.  Gardner,  John  Pusey,  and  C.  E.  Noel,  for  appellant. 
S.  ir.  Clark,  Atty.  Gen.,  Cloyd  D,  Sterling,  Asst.  Atty.  Gen.,  and 
Royal  C.  Johnson,  State's  Atty.,  for  the  State. 

CORSOX,  J.  ITpon  an  information  duly  filed  by  the  state's 
attorney  of  Hyde  county,  the  defendant  was  informed  against, 
in  connection  with  Fred  Cline  and  Cicorge  McCarthy,  for  the 
crime  of  grand  larceny,  alleged  to  have  been  committed  on  or 
about  the  5th  day  of  December,  1908,  in  the  said  county  of  Hyde, 
and  it  is  alleged  therein  that  the  three,  parties  named  on  the  date 
aforesaid  "did  willfully,  unlawfully,  and  feloniously,  by  fraud 
and  stealth,  take,  steal  and  carry  away,  certain  personal  prop- 
erty, to-wit,  one  brown  mare  with  mealy  nose,  three  years  old, 
weight  about  1,200  pounds,  then  and  there  in  the  possession  of 
and  of  the  goods,  property  and  chattels  of  \V.  L.  Thompson  and 
of  the  value  of  one  hundred  and  seventy-five  dollars,  without  the 
consent  of  the  owner  thereof  and  with  intent  to  deprive  the 
uwner,  the  said  W.  L.  ThompSDn,  thereof."  A  separate  trial  w^as 
granted  to  the  defendant,  and  he,  having  been  found  guilty,  has 
appealed   to  this   c-nirt   from   the  judgment   and   order   denying  a 

new  trial. 

» 
It  is  contended  by  the  appellant  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  continuance.  It  will  be  noticed  that 
the  defendant  was  informed  against  anrl  charged  jointly  with 
Fred  Cline  and  Ceorge  McCarthy.  A  j)reliminary  hearing  was 
had,  and  all  three  were  held  by  the  examining  magistrate,  and 
required  to  give  bunds  to  ai)])ear  at  the  circuit  court.  It  was 
conceded  by  the  state's  attorney  that  (icorge  McCarthy  was  dan- 
gerously ill,  and  his  case  was  CvHitinued.  r»efore  the  commence- 
ment of  the  trial,  the  apjjellant  moved  for  a  continuance  and  for 
a  separate  trial.  The  application  for  continuance  on  the  i)art  of 
the  defendant,  Brandell,  and  Cline.  was  denied.  I'pon  a  careful 
examination  of  the  afiftdavits  made  on  the  ])art  of  Ikandell  and 
Cline,  we  are  of  the  opinicm  that  the  court  committed  no  error  in 
denying  the  motion.  The  practice  of  the  circuit  courts  of  this 
state  in  criminal  cases  relating  to  the  postjxMiement  or  continuance 
of   a   trial   not   being   sj^ecifically    provided    for   in    the    Codes    of 


Digitized  by 


Google 


191  O.J  STATE    V.    BRANDELL.  645 


Criminal  Procedure,  such  application  must  be  made  in  accordance 
with  the  practice  of  the  common  law,  except  in  so  far  as  that 
practice  may  be  in  conflict  with  the  state  Constitution.  Section 
643  of  the  Criminal  Code,  relating  to  this  subject,  is  as  follows: 
*'The  procedure,  practice  and  pleadings  in  the  circuit  courts  of 
this  state,  in  criminal  actions  or  in  matters  of  a  criminal  nature, 
not  specifically  provided  for  in  this  Code,  -shall  be  in  accordance 
.with  the  procedure,  practice  and  pleadings  of  the  common  law." 
The  granting  or  refusing  of  such  motion  is  -ordinarily  within  the 
sound  judicial  discretion  of  the  trial  court,  and  its  ruling  thereon 
will  not  be  reversed  by  this  court,  unless  there  has  been  a  mani- 
fest abuse  of  such  discretion.  State  v.  Wilcox,  21  S.  D.  532,  114 
N.  W.  e^7\  9  Cyc  p.  166;  4  Ency.  PL  &  Pr.  p.  827:  Gains  v. 
White.  I  S.  D.  434,  47  X.  W.  524:  Pierre  v.  Berg,  7  S.  D.  578;  64 
X\  W.  11,^0;  Hood  V.  Fay.  15  S.  D.  84,  87.  N.  W.  528;  Saastad  v. 
Okeson,  16  S.  D.  377,  92  N.  W.  1072;  State  v.  Phillips,  18  S.  D. 
I,  98  X.  \\.  171. 

In  9  Cyc,  supra,  the  common  law  applicable  to  a  continuance 
in  a  criminal  case  is  thus  stated :  *'A  party  charged  with  a  crime 
has  no  natural  or  inalienable  right  to  a  continuance,  and,  in  the 
absence  of  a  statute,  is  not  entitled  to  the  same  as  a  mere  matter 
of  right  or  law.  At  common  law  such  api)lications  were  addressed 
to  the  sound  discretion  of  the  court,  and  its  decision  thereon 
could  not  be  assigned  as  error;  and,  while  now  the  practice  acts  in 
perhaps  all  American  jurisdictions  authorize  the  review  of  such 
decision  by  the  appellate  tribunals,  the  rule  is  well  established  that 
the  trial  court  still  acts  within  its  own  discretion  in  granting  or 
refusing  an  application  for  a  continuance  in  a  criminal  case, 
whether  it  be  on  behalf  of  the  accused  or  of  the  state,«which  ruling 
will  not  be  disturbed  in  the  absence  of  a  clear  abuse  of  discre- 
tion." As,  in  our  view  of  the  case,  the  affidavit's  were  clearly  in- 
sufficient to  entitle  the  defendant  to  a  continuance  as  a  matter  of 
right,  we  do  not  deem  it  necessary  to  insert  the  affidavits  in  this 
opinion. 

It  is  disclosed  by  the  evidence  on  the  trial  of  the  information 
that  W.  L.  Thompson  was  the  owner  of  a  band  of  horses  which 
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ran  on  the  prairie  near  his  home,  about  four  miles  from  High- 
more;  that  the  band  of  horses  included  the  mare  described  in  the 
information;  that  at  about  the  time  alleged  the  animal  was  missed 
from  the  ranch  by  said  Thompson,  and  that  he  was  unable  to 
find  the  same  after  a  diligent  search;  that  the  animal  was  taken 
from  the  band  by  one  Charles  Bowman,  a  young  man  about  i8 
years  of  age,  who  Hved  at  the  time  at  and  in  the  vicinity  of 
Highmore;  that  two  or  three  days  subsequent  to  the  taking  the 
animal  came  into  the  possession  of  the  defendant,  Frank  Bran- 
dell,  who,  a  few  days  thereafter,  shipped  the  same  by  freight  on 
the  railroad  to  one  George  McCarthy  at  St.  Lawrence,  in  an 
adjoining  county;  that  on  or  about  the  20th  of  March,  1909,  the 
defendant,  Frank  Brandell,  was  arrested  on  the  charge  of  having 
committed  the  crime,  and  on  the  trial  Bowman  testified,  in  effect, 
that  he  was  employed  by  defendant,  Brandell,  to  go  out  to  the 
ranch  and  bring  the  animal  in  for  him;  that  prior  to  the  arrest  of 
Brandell  he  learned  that  he  was  suspected  of  being  guilty  of  the 
larceny,  and  that  he  thereupon  had  an  interview  with  Bowman,  in 
which  he  informed  Bowman  of  the  contemplated  proceedings 
against  him,  and  that  thereupon  it  was  arranged  between  him  and 
Bowman,  in  order  to  remove  suspicion  from  himself,  that  Bow- 
man should  state  that  he  took  the  animal  by  mistake  from  the 
ranch  of  Thompson,  believing  it  to  be  an  animal  that  he  had  pur- 
chased or  taken  in  payment  of  one  Mclver  for  work  that  he  had 
done  for  him  and  sold  the  same  to  him,  Brandell;  that  the  de- 
fendant and  Bowman  went  out  several  miles  and  visited  Mclver, 
and  he  was  iriduced  to  corroborate  Bowman's  statement  that  he 
had  sold  an  animal  of  a  similar  description  to  the  said  Bowman; 
that  at  the  suggestion  of  one  C.  H.  Drew,  who  was  cashier  of  a 
bank  in  Highmore  and  who  had  been  a  partner  of  BrandelFs, 
after  being  informed  by  Bowman  of  the  transaction^  as  agreed 
upon  between  him  and  the  defendant,  Brandell,  and  Mclver, 
they  visited  the  office  of  the  state's  attorney  and  the  account  of 
the  transaction  as  agreed  upon  was  g^ven  by  the  defendant,  Bran- 
dell, Bowman,  and  Mclver  to  the  state's  attorney;  that  the  state's 
attorney,  not  being  satisfied  with  the  statement  of  the  witnesses, 
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subsequently  filed  the  information  upon  which  the  defendant  was 
tried.  Bowman,  as  a  witness  on  the  part  of  the  state,  admitted 
that  the  statement  made  by  him  to  the  state's  attorney  in  his 
office  was  not  true,  and  stated  that  he  in  fact  was  employed  by 
the  defendant  to  go  out  to  the  ranch  and  get  the  animal  and 
bring  her  in  for  him,  for  which  he  was  to  receive  $io;  that 
Bowman  did  take  the  animal  from  the  ranch,  brought  it  to  town, 
and  that,  the  defendant  not  being  ready  to  receive  it,  he  turned  it 
out  for  a  day  or  two  on  the  ranch  with  some  horses  belonging 
to  one  Dobson;  that  subsequently,  two  or  three  days  after,  at  the 
suggestion  of  the  defendant,  Brandell,  he  again  brought  the  animal 
into  town,  and  placed  it  in  the  barn  of  one  Gardner,  from  which  it 
was  taken  by  some  person,  and  the  evidence  tended  to  prove  that 
that  person  was  Frank  Brandell  himself,  and  shipped  a  day  or 
two  afterwards  by  him  to  McCarthy.  Mclver  who  was  a  witness 
also  on  the  part  of  the  state  admitted  that  the  statement  made  by 
him  to  the  state's  attorney  as  corroborating  the  statement  of  Bow- 
man was  untrue,  and  that  the  statement  made  by  him  as  the 
statement  agreed  upon  between  him  and  Bowman  at  the  time  the 
defendant,  Brandell,  came  out  with  Bowman  to  see  him,  and  the 
story  of  his  selling  an  animal  of  a  similar  description  to  Bowman 
was  a  fabrication,  and  made  for  the  purpose  of  aiding  Brandell 
in  exoneration  of  himself  from  the  charge  of  having  been  con- 
nected with  the  larceny  of  the  property. 

It  is  contended  by  the  appellant,  first,  that  the  evidence  does 
not  establish  the  corpus  delicti,  and  there  is  a  total  lack  of  proof 
that  the  animal  taken  was  the  animal  described  in  the  information, 
and  no  proof  that  said  animal  belonged  to  W.  L.  Thompson. 
It  will  be  observed  that  the  description  of  the  animal  alleged  to 
have  been  stolen  was  "one  brown  mare  with  mealy  nose,  3  years 
old,  weight  about  1,200  pounds,  then  and  there  in  the  possession 
of  and  of  the  goods,  property,  and  chatties  of  W.  L.  Thompson."" 
W.  L.  Thompson,  as  a  witness  for  the  state,  testified  that  he  wa» 
a  stock  raiser;  that  he  has  kept  on  hand  from  2  to  100  head  of 
horses  in  Lincoln  township,  Hyde  county,  four  miles  from  High- 
more;  that  on  the  4th  of  December  he  missed  the  animal;  that 
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she  was  a  brown  mare  with  "light  nose/'  coming  3  years  old, 
weight  about  1,200  pounds,  which  he  valued  at  $175;  that  he 
did  not  give  any  one  authority  to  take  that  mare,  did  not  give 
consent  to  take  the  mare  or  do  anything  with  her ;  that  at  the 
time  she  was  taken  she  was  running  at  his  place  or  within  a  short 
distance  of  it  at  the  time;  that  he  saw  her  last  about  the  1st  of 
December,  the  2nd  or  3rd,  somewhere  along  there ;  that  he  tried  to 
find  her;  that  he  has  not  seen  her  since.  It  is  quite  clear  that  the 
term  "'mealy''  as  used  in  the  infonnation  was  evidently  used  in 
the  sense  of  light  color.  The  description  therefor  as  given  of  the 
animal  by  its  owner,  Thompson,  was  substantially  the  same  as  the 
description  alleged  in  the  information;  and  the  jury,  by  their 
verdict,  evidently  found  that  the  description  of  the  animal  in 
the  information  and  the  description  given  by  the  complaining 
witness,  Thompson,  was  practically  th?  same.  The  witness  in  de- 
scribing the  animal  sometimes  referred  to  her  as  a  brown  mare, 
sometimes  as  a  dark  brown,  and  in  some  instances  as  a  black 
.  mare.  It  is  quite  evident  from  the  testimony  that  the  animal 
taken  from  the  ranch  of  Thompson  was  a  very  dark  brown,  and 
had  a  light  or  mealy  nose.  The  evidence  that  Thompson  had  not 
seen  the  animal  subsequently  to  its  being  taken  from  his  range 
is  not  in  our  opinion  very  material,  as  the  identity  of  the  animal 
stolen  seems  to  have  been  clearly  established  as  the  property  of 
said  Thompson.  Bowman  in  his  evidence  practically  admits  that 
he  knew  the  animal  he  took  from  the  range  was  Thompson's 
property,  and  the  witnesses  throughout  generally  speak  of  the 
animal  as  the  Thompson  mare.  The  evidence,  in  our  opinion,  was 
amply  sufficient  to  warrant  the  jury  in  finding  that  the  animal 
stolen  was  the  property  of  Thompson  as  alleged  in  the  information. 

It  is  further  contended  by  the  appellant  that  Bowman  was  an 
accomplice,  and  that  there  was  not  sufficient  evidence  introduced 
corroborating  him  to  justify  the  jury  in  finding  the  defendant 
guilty,  but  in  our  opinion  this  contention  is  untenable.  Assuming 
that  Bowman  was  in  effect  an  accomplice,  his  evidence  was 
strongly  corroborated  by  other  testimony  in  the  case.  The  fact 
that  the  animal  was  brought  into  tow^n  by  Bowman  and   left  at 
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Gardner's  barn  is  fully  corroborated  by  the  testimony  of  Mr.  Gard- 
ner and  his  wife  and  two  daughters.  It  is  disclosed  by  the  evi- 
dence of  the  Gardners  that  r>owman  left  the  animal  in  the  barn 
the  first  time  it  was  brouf^^ht  in,  and  that  it  remained  there  over 
one  night ;  that  at  the  time  he  brought  the  animal  in  he  was 
riding  Brandells  horse,  and  leading  or  driving  the  mare  in  con- 
troversy ;  that  two  or  three  days  after  the  animal  was  again 
bnmght  in  by  liowman  and  left  in  Gardner's  barn,  and  one  of  the 
daughters  of  (lardner  testified  that  the  mare  w'as  taken  away  from 
the  barn  by  the  defendant  l>randcll ;  that  Rrandell  received  the 
animal  and  shipped  it  to  ^McCarthy  was  admitted  by  Brandell  in 
his  evidence  as  a  witness  on  his  own  behalf.  I)Owman's  evi- 
dence that  the  statement  made  by  him  to  the  state's  attorney  was 
arranged  l)etween  himself,  the  defendant  Brandell  and  Mclver 
w'as  fully  confirmed  by  the  witness  McTver,  who  was  a  witness 
on  the  part  of  the  state. 

It  is  said  in  12  Cyc.  455,  that  ''it  is  not  essential  that  the  cor- 
roborative evidence  shall  ccn-er  every  material  iK>int  testified  to  by 
the  accomplice,  or  be  -sufficient  alone  to  warrant  a  verdict  of  guilty. 
If  he  is  corroborated  as  to  some  material  fact  or  facts,  the  jury 
may  infer  that  he  speaks  the  truth  as  to  all."  And  this  court,  in 
the  case  of  State  v.  Hicks  at  al.,  6  S.  D.  327,  60  N.  W.  66,  in 
discussing  the  question  of  cc^rroborative  evidence,  said :  **'It  rs  not 
necessary,  as  argued  by  plaintiffs  in  error,  that  the  corroborative 
evidence  of  itself  should  be  sufficient  to  prove  the  commission  of 
the  crime  or  establi-sh  the  defendant's  guilt.  To  require  that 
would  be  to  render  the  evidence  of  the  accomplice  unnecessary  and 
redundant.  To  corroborate  means  to  strengthen;  in  this  case, 
to  make  stronger  the  probative  criminating  force  of  the  accom- 
plice's testimony.  His  testimony  alone  is  not  self-supi)orting.  It 
mu'st  be  corroborated.  Its  credibility  must  be  strengthened.  The 
requirement  of  the  statute  is  not  that  such  corroborating  testi- 
mony shall  prove  or  establish  the  defendant's  connection  with  the 
commission  of  the  crime,  but  that  it  shall  so  'tend.'  The  law  is 
complied  with  if  there  is  some  other  evidence  fairly  tending  to 
connect  the  defendant  with  the  commission  of  the  crime,  so  that 
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his  conviction  will  not  rest  entirely  upon  the  evidence  of  the  ac- 
complice." The  evidence  is  very  voluminous,  and  no  useful  pur- 
pose would  be  served  by  detailing  the  same  in  this  opinion.  It 
must  suffice  to  say  that  in  our  view  of  the  evidence  it  was  amply 
sufficient  to  warrant  the  jury  in  finding  the  defendant  guilty  of  the 
crime  charged.  The  testimony  of  Bowman  as  to  the  transaction 
resulting  in  the  taking  of  the  property  and  disposing  of  the  same 
by  the  defendant  is  very  full,  and  shows  that  the  taking  of  the 
animal  by  him  from  the  range  of  Thompson  was  at  the  request  of 
the  defendant;  and,  while  Bowman  admits  his  participation  in  the 
larceny  in  his  attempt  to  shield  the  defendant  by  the  fabricated 
story  arranged  between  him  and  the  defendant  and  Mclver,  his 
testimony  as  a  witness  upon  the  stand  was  in  part  corroborated  by 
other  evidence,  and  was  given  in  such  a  manner  as  to  carry  con- 
viction to  the  minds  of  the  trial  jury  and  court  that  he  was  testi- 
fying truthfully  in  regard  thereto.  This  court  necessarily  attaches 
much  importance  to  the  finding  of  the  jury  and  the  decision  of  the 
trial  court  overruling  the  motion  for  a  new  trial.  The  jury,  hav- 
ing observed  the  manner  in  which  the  witness  testifies,  his  appear- 
ance upon  the  stand,  and  all  of  the  circumstances  connected  with 
his  testimony,  are  better  able  to  determine  the  weight  to  be  given 
to  hi's  evidence  and  the  credibility  of  the  witness  than  this  court 
is  upon  the  record  before  it.  The  trial  court,  also  having  had  the 
same  opportunity  as  the  jurors  of  observing  the  appearance  of  the 
witness  and  the  manner  in  which  his  testimony  is  given,  also  has 
the  opportunity  of  determining  more  fully  the  weight  to  be  given 
to  hi's  evidence  than  this  court,  and  we  may  reasonably  presume 
from  the  court's  denial  of  the  motion  for  a  new  trial  it  was  satis- 
fied with  the  result  of  the  verdict.  Undoubtedly,  had  the  trial 
court  entertained  doubts  as  to  the  truthfulness  of  the  evidence  of 
Bowman,  or  as  to  the  defendant's  guilt,  it  would,  under  the  power 
reposed  in  it  by  the  law,  have  granted  a  new  trial.  In  view  of 
these  facts,  therefore,  the  contention  of  appellant  that  the  evidence 
of  Bowman  should  be  disregarded  by  this  court  cannot  be  sus- 
tained. It  will  be  noticed  that  in  this  case  the  witness  Bowman 
had  not  testified  to  a  diflFerent  state  of  facts  on  any  trial  of  the 
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action.  It  is  true  he  admits  that  he  made  contradictory  state- 
ments to  the  state's  attorney  and  other  parties,  but  he  fully  ex- 
plained the  circumstances  under  which  the  statements  were  made 
and  his  reason  for  making  the  same.  The  appellant  has  cited  cases 
in  which  the  appellate  court  has  deemed  it  its  duty  to  disregard 
the  statements  of  a  witness  made  at  the  trial,  but  the  cases  show 
that  the  witness  in  a  former  trial  or  trials  had  given  evidence 
entirely  different  from  that  being  considered  by  the  appellate 
court,  and,  in  view  of  this  conflicting  evidence,  the  appellate  court 
had  declined  to  give  any  weight  to  the  testimony  of  the  witness  in 
the  later  trial.  The  cases  in  which  the  appellate  court  made  such 
holdings  presented  peculiar  circumstances  not  applicable  to  the 
case  at  bar. 

It  is  further  contended  by  the  appellant  that  the  court  erred 
in  its  charge  to  the  jury  and  in  refusing  to  give  the  first  instruc- 
tion requested  by  the  appellant.  The  instruction  requested  is  as 
follows:  ''You  are  instructed,  gentlemen  of  the  jury,  that,  in  order 
to  establish  a  charge  by  circumstantial  evidence,  it  is  necessary 
that  the  proof  should  be  not  only  consistent  with  the  defendant's 
guilt,  but  inconsistent  with  his  innocence,  and  if  a  single  material 
circumstance  remains  unproved,  or,  if  proven,  is  inconsistent  with 
the  theory  of  guilt,  the  crime  is  not  proven  with  that  certainty 
which  the  law  requires,  and  you  should  acquit  the  defendant,  and 
circumstantial  evidence  to  justify  an  inference  of  guilt  must  ex- 
clude to  the  moral  certainty  every  other  reasonable  hypothesis." 
In  the  view  we  take  of  the  case,  there  was  very  little,  if  any,  cir- 
cumstantial evidence  introduced  on  the  part  of  the  state,  and  hence 
the  giving  of  such  an  instruction  would  have  been  clearly  error. 
People  V.  Burns,  121  Cal.  529,  53  Pac.  1096;  People  v.  Lonnen, 
139  Cal.  634,  73  Pac.  586.  In  People  v.  Lonnen,  supra,  the 
Supreme  Court  of  California  in  discussing  a  refusal  to  give  a  sim- 
ilar instruction  says :  "There  was  no  error  in  this  for  the  reason 
that,  while  there  was  some  circumstantial  evidence  in  the  case, 
these  circumstances  only  went  to  corroborate  the  main  evidence 
which  consisted  of  the  direct  testimony  of  the  prosecuting  witness, 
etc.,     This  could  not  be  properly  called  'a  case  of  circumstantial 
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evidence/  and  therefore  it  was  not  proper  to  give  instructions  im- 
plying it  was  such  a  case." 

It  is  further  contended  by  the  appellant  that  the  court  erred 
in  calling  the  jury's  special  attention  to  the  witness  Bowman,  and 
that  the  reference  to  Bowman  by  the  court  constituted  prejudicial 
error,  but  we  are  of  the  opinion  that  there  is  no  merit  in  this  con- 
tention. The  court  in  its  instructions  to  the  jury,  after  defining 
an  accomplice  and  an  accessory,  .«;ays :  'The  testimony  of  tbe 
witness  l^»owman  himself  standing  undisputed  in  the  case  shows 
that  he  would  be  at  least  an  accessory,  but,  as  there  i's  dispute  as 
to  the  other,  the  court  will  make  no  comment  as  to  w-hether  he  is 
an  accomplice,  but  will  leave  that  to  you  to  say.  Xow,  it  is  for 
you  to  say  yourselves  whether  or  not  Biowman  was  an  accomplice, 
and,  if  you  believe  from  the  evidence  that  he  was,  then  his  evi- 
dence would  have  to  be  corrol)orated  in  the  way  I  have  said  before 
you  could  convict  the  defendant.  '''  *  *  In  other  words,  if  you 
arc  satisfied  from  the  evidence  that  he  is  corrolx)rated,  that  there 
is  other  evidence  besides  his  which  tends  to  connect  the  defendant 
with  the  commission  of  the  crime,  then  the  question  need  not  be 
settled  as  to  whether  or  not  he  was  an  accomplice.  In  a  criminal 
case  a  defendant  is  presumed  to  be  innocent  until  the  contrary  is 
proved,  and,  in  case  of  a  reas(Miable  doubt  as  to  whether  or  not 
his  guilt  is  satisfactorily  shown,  he  is  entitled  to  be  acciuitted. 
*  *  *"  Again,  the  court  says:  **If  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  Thompson  mare  in  question  was  stolen, 
and  that  this  defendant  participated  in  the  crime,  then  it  is  your 
duty  to  find  him  guilty.  If  you  are  not  so  satisfied,  it  is  your 
duty  equally  to  acquit  him."  It  will  be  seen  that  it  was  not  only 
proper  to  call  the  attention  of  the  jury  to  the  witness  "Bowman 
who  was  claimed  to  be  either  an  accomplice  or  an  accessory,  but 
it  was  essential  in  the  charge  for  the  court  to  particularly  call  the 
jury's  attention  to  the  fact  that  the  position  of  Bowman  in  the  case 
was  such  that  their  attention  should  be  specially  called  to  it,  in 
order  that  they  might  properly  discriminate  and  weigh  his  evi- 
dence in  the  case. 

It  is  further  contended  by  the  appellant  that  the  court  erred 
in  the  following  portion  of  its  charge  to  the  jury:    "The^guilt  or 
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innocence  of  the  defendant,  after  all  is  said  and  done,  turns,  we 
might  say,  uix)n  the  truthfulnes's  of  the  testimony  of  the  witness 
Charles  Bowman.  Now,  in  order  that  you  may  understand  what 
weight  to  give  this  testimony,  I  will  give  to  you  the  definition  of 
an  'accomplice'  for  your  use  in  case  you  find  this  witness  Bow- 
man was  an  accomplice.'*  The  court  then  read  the  provisions  of 
our  Code  relating  to  accomplices  and  also  relating  to  accessories, 
and  then  proceeds :  "You  can,  if  you  are  otherwise  satisfied,  con- 
vict a  man  on  the  testimony  alone  of  an  accessory,  while  you 
could  not  on  that  alone  of  an  accomplice.'  I  have  made  this  disr 
tinction  between  an  'accessory'  and  an  'accomplice'  because  many 
people  "*  *  '•'  confuse  the  two  terms  and  might  consider  an 
accessory  to  be  technically  an  accomplice.  *  '^  *  "  Then  fol- 
lows the  portion  of  the  charge  we  have  before  quoted.  It  is  con- 
tended by  the  appellant  that  it  was  error  for  the  court  to  specific- 
ally refer  to  any  witness,  and  make  the  guilt  of  the  defendant 
depend  solely  upon  his  testimony;  that  the  jury  might  have  be- 
lieved this  testimony  and  still  thi-s  would  not  have  proved  the 
corpus  delicti,  nor  have  established  the  dcfenrlant's  guilt.  The 
jury,  th(Uigh  believing  the  testimony  of  liowman,  might  have  had 
doubt  as  to  whether  or  not  the  animal  in  question  was  Thomp- 
son's. We  are  of  the  opinion  that  this  criticism  of  the  judge's 
charge  to  the  jury  is  not  warranted  when  the  whole  charge  is 
taken  together.  The  court,  as  we  have  seen,  had  slated  to  the  jury 
that  the  guilt  of  the  defendant  must  be  estal)lished  to  their  satis- 
faction beyond  a  reasonal)le  doubt,  and  that  this  had  been  twice 
repeated  to  the  jury.  It  was  not  necessary  for  the  court  in  dis- 
cussing the  question  as  to  whether  Bowman  was  an  accomplice  or 
an  accessory  to  again  specifically  charge  the  jury  that  they  must 
be  satisfied  of  the  guilt  of  the  defendant  beyond  a  reasonable 
doubt.  When  that  is  once  clearly  and  fully  staled  to  the  jury  by 
the  court,  it  is  sufficient.  In  12  Cyc.  656.  it  is  said:  "A  charge 
on  reasonable  doubt  as  to  the  whole  case  and  on  all  the  evidence 
is  sufficient.  It  is  not  incumbent  upon  the  court  to  carve  the  case 
of  the  evidence  into  different  propositions  and  in  the  charge  apply 
the   rule    of    reasonable    doubt    to    each    separately.''      It    will    be 
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noticed  that  the  court  lias  stated  in  two  different  parts  of  his 
charge  that  the  jury  must  be  satisfied  of  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt.  After  a  careful  examination  of  the 
charge  of  the  court,  we  are  satisfied  the  same  fairly  and  clearly 
stated  the  law  to  the  jury  and  that  the  court  committed  no  error 
in  the  same. 

Numerous  errors  are  assigned  as  to  the  admission  and  re- 
jection of  evidence,  but,  after  a  careful  examination  of  the  same, 
we  are  satisfied  that  the  court  committed  no  prejudicial  or  reversi- 
ble error  in  the  admission  or  rejection  of  evidence,  and,  in  the 
view  we  have  taken  of  the  case,  we  do  not  deem  it  necessary  to 
discuss  these  alleged  errors  separately  in  this  opinion.  It  neces- 
sarily results  from  the  conclusions  arrived  at  by  this  court  that 
the  trial  court  committed  no  error. in  denying  defendant's  motion 
for  a  new  trial. 

The  judgment  of  the  circuit  court  hnd  order  denying  a  new 
trial  are  affirmed. 
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ACTIONS 

(See,  Chattel  Mortgages,  1.) 

1.  Though  agents  to  sell  machinery,  who,  by  provision  of  their 
contract  of  employment,  guarantee  notes  taken  In  payment  for 
machinery  sold  by  them,  make  no  claim  for  commissions  on  a  sale 
to  M.,  yet  defendant  having  pleaded,  as  a  defense  to  the  action  for 
commissions  on  other  sales,  their  guaranty  of  the  notes  of  M., 
which  had  not  been  paid,  there  was  properly  deducted  from  the 
amount  otherwise  owing  them,  not  the  full  amount  of  such  notes, 
but  the  part  thereof  which  would  have  come  to  defendant  after 
deducting  the  agents'  commission,  which  was  all  it  would  have 
been  entitled  to  under  its  contract  with  them.  Walton  v.  Nichols  & 
S.  Co.,  112. 

2.  Where  the  judgment,  in  an  action  for  commissions  of  selling 
agents,  credits  the  employer  with  the  amount  of  notes  taken  by  the 
agents  in  payment  of  articles  sold,  the  notes  having  been  guar- 
anteed by  the  agents  and  unpaid,  it  properly  awards  possession 
thereof  to  the  agents;  they  being  entitled  to  anything  that  they 
can  collect  thereon.     Id. 

3.  A  buyer  of  a  safe,  who  alleges  in  his  answer  In  an  action  for 
the  price,  that  the  safe  was  worthless,  but  also  alleges  that  he  ex- 
pended money  on  it  by  repairing  the  interior  thereof,  and  by 
painting  the  exterior  after  a  fire,  to  make  it  more  salable,  cannot 
urge  total  failure  of  consideration,  but  may  claim  that  though  the 
safe  had  some  value  for  some  purposes,  it  had  absolutely  none  as 
a  fireproof  safe,  and  that  it  was  purchased  for  the  sole  purpose  of 
protecting  records.     Richardson  v.   Carlis,   203. 

4.  Under  the  Code  provision  that  an  action  may  be  brought  by 
any  person  against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him  to  determine  such  adverse  claims,  and  Code 
Civ.  Proc.  §  678,  providing  that,  in  an  action  by  a  person  out  of 
possession  to  determine  an  adverse  claim,  the  person  making  such 
adverse  claim  and  persons  in  possession  may  be  joined  as  defendants, 
and,  if  judgment  be  for  plaintiff,  he  may  have  a  writ  for  possession, 
the  holder  of  the  equitable  title  to  land  may  maintain  such  an  action, 
though  the  legal  title  has  been  transferred  by  him  to  the  defendants. 
Mitchell  V.  Mining  Co.,  260. 

5.  Though  the  complaint  In  a  statutory  action  to  determine  ad- 
verse claims  was  in  the  form  of  a  legal  action,  where  the  subsequent 
pleadings  showed  that  the  plaintiff  had  conveyed  the  legal  title  to 
defendant  and  held  only  the  equitable  title,  such  pleadings  bring  the 
case  within  the  ordinary  provisions  of  an  equitable  action  to  quiet 
title.     Id. 

AD\^RSE  POSSESSION 

1.  Where  a  possession  by  one  under  a  tax  deed  constituting  bare 
color  of  title  has  not  continued  for  10  years,  and  there  has  not  been 
10  years'  payment  of  taxes  under  such  color  of  title,  the  color  of 
title,  possession,  and  payment  of  taxes  are  not  sufficient  to  cut  off 
the  title  of  the  owner.     Joy  v.  Midland  State  Bank,  245. 
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2.  Where,  after  proceedings  by  a  railroad  to  condemn  land  in 
1887,  the  land  sought  to  be  taken  was  never  used,  so  that  taxes  were 
properly  levied  against  the  land,  and  one  claiming  title  and  ownership 
thereto  through  a  direct  chain  of  transfers,  on  record,  from  the 
.  owner,  who  was  a  defendant  in  the  eminent  domain  proceedings, 
together  with  his  grantor,  had  been  in  possession  of  such  land  for  20 
years  since  the  condemnation  proceedings,  and  the  one  claiming  title 
had  paid  all  taxes  thereon  for  the  last  17  years  of  such  period,  he 
became  vested  with  title  superior  to  any  right  of  the  railroad  com- 
pany.    Hedger  v.  B.  &  N.  W.  Ry.  Co.,  491. 

APPEARAXCE 

1.  The  special  appearance  of  the  defendant  on  the  return  day 
to  ask  for  a  continuance,  and  his  consent  in  open  court  that  the  case 
be  set  for  trial  on  a  fixed  day,  constitutes  a  general  appearance. 
Fanton  v.  Byrum,  366. 

2.  Where  a  defendant  appears  specially  on  the  return  day  and 
waives  a  defect  in  the  service  of  the  summons,  he  cannot,  at  a  later 
date  set  by  consent  for  trial,  object  to  the  court's  jurisdiction  on 
the  ground  that  his  former  special  appearance  was  insufficient  to  give 
jurisdiction.     Id. 

appkaij  and  error 

1.  An  abstract  on  appeal  of  869  pages  which  might  easily  have 
been  c  ndensed  to  100  pages  will  not  be  considered.  Rogers  v.  Min- 
ing Co.,  52. 

2.  Only  those  assignments  of  error  discussed  in  appellant's 
brief  will  be  considered  by  the  Supreme  Court.  Spaulding  v.  Pitts, 
78. 

3.  An  issue  of  fact  upon  which  there  was  a  material  conflict 
having  been  determined  by  the  jury,  and  the  trial  court  having  re- 
fused to  disturb  its  verdict,  the  sufficiency  of  the  evidence  cannot  be 
considered  by  the  Supreme  Court.     Id. 

4.  Where  the  bill  of  exceptions  has  been  stricken  out  and  no 
errors  appear  in  the  record  proper,  or  that  do  not  require  support 
from  a  bill  of  exceptions,  the  judgment  will  be  affirmed.  Farrar  v. 
Yankton  L.  Co.,  94. 

»  5.  Under  Code  Civ.  Proc.  §  303,  providing  that  the  bill  of  ex- 
ceptions, or  the  statement  of  the  case,  on  which  a  motion  for  a  new 
trial  is  made,  must  specify  the  particulars  relied  on,  etc.,  a  bill  of 
exceptions  or  a  statement  of  the  case  properly  before  the  court  on 
the  determination  of  a  motion  for  a  directed  verdict  cannot  be  con- 
sidered in  determining  the  sufficiency  of  the  evidence  to  justify  the 
verdict,  since  the  same  could  not  be  considered  by  the  trial  court  on 
motion  for  a  new  trial.     Paxton  &  Gallagher  v.  Starkweather,  99. 

6.  In  the  absence  of  a  bill  of  exceptions  or  statement  specifying 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the 
verdict,  the  court  on  appeal  must  assume  that  the  verdict  was  justi- 
fied by  the  evidence.     Id. 

7.  An  accurate  exhaustive  definition  of  the  phrase  "abuse  of 
discretion"  would  be  difficult,  each  case  being  determined  with  refer- 
ence to  its  own  peculiar  fact,  and  there  are  different  kinds  of  dis- 
cretion that  may  be  exercised  by  the  trial  court,  discretion  in  the 
sense  of  the  exclusive  right  to  decide  as  that  court  pleases,  which 
will  not  be  reviewed  by  an  appellate  tribunal,  and  a  discretion  in  the 
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decision  of  what  is  just  and  proper  under  the  circumstances,  which 
will  not  be  reviewed,  unless  there  is  an  abuse  of  it.  Root  v.  Bing- 
ham, 118. 

8.  "Abuse  of  discretion"  in  granting  a  new  trial  does  not  neces- 
sarily imply  intentional  wrong,  but  in  such  a  case  discretion  is  abused, 
when  in  its  exercise  a  court  exceeds  the  bounds  of  reason;  all  cir- 
cumstances before  it  being  considered.  Id. 

9.  The  sufficiency  of  a  search  to  entitle  a  party  to  show  by  sec- 
ondary evidence  the  contents  of  a  lost  instrument  rests  in  the  sound 
discretion  of  the  trial  court,  and  its  ruling  will  not  be  reversed  unless 
an  abuse  of  such  discretion  be  shown.     Simonson  v.  Aney,  121. 

10.  Where  the  abstract  on  appeal  fails  to  show  that  the  bill  of 
exceptions  was  certified  by  the  trial  judge,  the  appellate  court  will 
not  consider  the  appeal  on  attei^tion  being  called  to  the  defect. 
French  v.  C,,  B.  &  Q.  Ry.  Co.,  126. 

11.  Where  the  trial  court  overruled  defendant's  motion  for 
new  trial,  the  errors  in  the  bill  of  exceptions  not  being  specified,  such 
ruling  will  be  presumed  correct  on  appeal;  so  that,  where  the  bill 
of  exceptions  on  appeal  failed  to  contain  specifications  of  error,  the 
appellate  court  will  not  send  the  record  back  to  the  trial  court 
for  correction,  the  plaintiff,  on  the  motion  for  new  trial,  having 
an  absolute  right  to  rely  upon  the  lack  of  the  specifications  of  error, 
so  that,  if  the  trial  court  had  granted  a  new  trial  because  of  error 
appearing  in  the  bill  of  exceptions,  it  would  have  been  reversible 
error.      Id. 

12.  It  is  not  reversible  error  to  deny  an  unnecessary  amend- 
ment to  the  complaint.     Stenson  v.  Elf  man,  136. 

13.  Where  the  original  complaint  is  verified,  it  will  be  pre- 
sumed that  the  answer  is  verified,  as  required  by  Code  Civ.  Proc. 
§  133,  and,  in  the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  answer  of  a  corporation  admitted  in  evidence  as 
containing  an  admission  against  it  is  verified  by  an  officer  authorized 
to  bind  the  corporation,  so  that  no  error  is  committed  in  the  admis- 
sion of  tlie  answer  as  evidence.     Behrens  L.  Co.  v.  Lager,  161. 

14.  An  appellate  court  will  not  predicate  error  on  a  fact  which 
may  or  may  not  have  existed,  but  every  reasonable  presumption  must 
be  indulged  to  sustain  the  action  of  the  trial  court.     Id. 

15.  Where  evidence  was  introduced  without  objection  to  estab- 
lish a  cause  of  action,  the  adverse  party  could  not  for  the  first  time 
on  appeal  assert  the  absence  of  a  proiJer  pleading,  for  the  defect,  if 
any,  could  be  cured  even  in  the  appellate  court  by  filing  a  pleading 
conforming-  to  the  facts  established  by  the  evidence.     Id. 

16.  Where  appellant  did  not  appeal  from  that  part  of  the  judg- 
ment which  might  have  been  affected  by  a  finding,  of  the  failure  to 
make  which  he  coniplaiiis,  the  Supreme  Court  will  not  consider  the 
failure  to  make  such  finding.     Wilson  v.  Wilson,  182. 

17.  Defendant  could  not  on  appeal  complain  of  the  court's  com- 
pelling him  to  submit  to  a  decree  without  being  allowed  to  offer 
any  evidence  in  his  behalf,  where  the  record  disclosed  no  offer  of 
evidence  on  his  part  or  exception  to  any  ruling  of  the  trial  court 
relating  to  the  introduction  or  rejection  of  evidence.  Van  Cise  v. 
Pratt,  194. 

Vol.    26   S.   D.    4  2 


Digitized  by 


Google 


658  INDEX 


18.  Where,  In  a  suit  to  quiet  title,  both  parties  claimed  through 
a  deed  from  A.,  plaintiff  by  a  deed  directly  to  himself,  and  defend- 
ant by  a  deed  from  A.  to  B.,  and  thence  under  B.,  any  error  in  ad- 
mitting in  evidence  a  letter  from  B.  to  A.,  showing  that  the  land 
was  not  sold  to  B.'s  wife,  was  cured  by  the  wife's  testimony  that  the 
transaction  was  with  her  husband.     Marshall  v.  Raber,   209. 

19.  Where  respondent  serves  and  files  an  additional  abstract, 
which  conflicts  with  appellant's  abstract  in  substantial  respects,  so 
that  the  case  cannot  be  properly  considered  without  referring  to  the 
original  record,  and  such  record  has  not  been  transmitted  to  the  Su- 
preme Court,  appellant's  assignments  of  error  are  unsupported,  and 
the  presumption  in  favor  of  the  regularity  of  the  trial  court's  proceed- 
ings must  prevail,  and  the  judgment  be  affirmed.  Bennett  v.  Bates, 
216. 

20.  Assignments  of  error  to  rulings  on  admission  of  evidence, 
not  being  referred  to  in  appellant's  brief,  are  deemed  abandoned. 
Durand  v.  Preston,  222. 

21.  The  court,  trying  the  case  without  a  jury,  being  presumed 
to  have  rendered  its  decision  on  only  the  material  and  proper  evi- 
dence, its  reception  or  rejection  of  immaterial  evidence,  there  being 
sufficient  material  evidence  in  the  case  to  sustain  the  findings  and 
judgment,  is  unavailing  on  appeal.     Id. 

22.  Unless  there  is  a  clear  preponderance  of  the  evidence 
against  them,  findings  on  conflicting  evidence  will  not  be  disturbed  on 
appeal.     Id. 

23.  The  duty  of  an  agent  to  act  with  entire  good  faith  and 
loyalty  for  the  interest  of  his  principal  in  all  dealings  concerning  or 
affecting  the  subject-matter  of  the  agency  applies  to  an  agent  to  find 
a  purchaser  for  real  estate,  and  obligates  him  to  secure  for  his  prin- 
cipal the  highest  price  he  can  obtain.     Id. 

24.  Where  a  motion  to  vacate  a  decree  was  heard  on  affidavit 
by  a  judge  other  than  the  judge  who  entered  the  decree,  the  Supreme 
Court  is  not  bound  by  the  findings  made  on  such  motion,  but  will 
itself  weigh  the  evidence.     Wallace  v.  Wallace,  229. 

25.  Where,  in  an  application  to  open  a  default  on  the  ground 
that  the  reason  why  the  answer  was  not  served  in  time  was  the  pen- 
dency of  a  motion  by  defendant's  attorney  to  set  aside  tht  service  of 
summons,  it  appeared  that  the  motion  to  set  aside  the  service  was 
supported  by  affidavits  on  file  in  the  trial  court,  but  not  in  the  record 
on  appeal  from  the  order  opening  the  default,  and  the  motion  might 
have  involved  issues  of  fact,  there  was  nothing  to  show  that  the 
default  resulted  from  a  mistake  of  law  of  defendant's  attorneys  in 
moving  to  set  aside  the  service,  so  that  relief  against  the  default 
could  not  be  denied  on  the  ground  that  a  party  may  not  be  relieved 
from  a  default  resulting  from  a  mistake  of  law  of  his  attorneys. 
Smalley  v.  Lasell,  241. 

26.  Errors  assigned  but  not  discussed,  in  the  briefs  or  oral 
arguments  will  be  regarded  as  abandoned.  Mitchell  v.  Mining  Co., 
260. 

27.  Where,  in  a  suit  to  foreclose  a  mortgage,  defendant  claimed 
ownership  in  the  property,  by  reason  of  a  tax  certificate,  plaintiff's 
objection  to  the  admission  in  evidence  of  such  certificate,  that  it 
was  neither  in  statutory  form  nor  substantially  so,  was  not  sufficient 
to  bring  to  the  court's  attention  the  question  of  the  errors  in  the 
certificate   in   that    its    date   and    the   date   of   the    tax   sale   were   not 
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correctly  given,  so  as  to  permit  the  appellate  court  to  consider  such 
objection.     Sandys  v.  Robinson,  281. 

28.  In  an  action  against  a  railway  company  for  killing  stock, 
where  the  court  charged  without  exception  that,  the  killing  being 
admitted,  the  burden  of  proof  was  upon  the  defendant,  to  show  that 
it  was  done  without  negligence,  this  instruction  is  the  law  of  the  case 
upon  appeal.     Jones  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  288. 

29.  When  a  verdict  can  be  sustained  on  any  reasonable  view  of 
the  evidence,  it  should  be  sustained  on  appeal.     Id. 

30.  The  conduct  of  counsel  and  parties  during  a  trial  are 
matters  so  peculiarly  within  the  supervision  and  discretion  of  the  trial 
court  that  the  Supreme  Court  will  not  grant  a  new  trial  by  reason 
thereof,  unless  it  clearly  appears  that  there  has  been  an  abuse  of 
discretion.     Poe  v.  Arch,  292. 

31.  The  bill  of  exceptions  cannot  be  amended  by  the  appellate 
court,  even  by  consent  of  parties.  Thompson  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  296. 

32.  It  will  be  presumed  that  the  assignments  of  error  in  ap- 
pellant's abstract  are  the  same  as  the  assignments  of  error  in  the  bill 
of  exceptions  on  motion  for  new  trial,  as  long  as  the  respondent 
raises  no  issue  as  to  their  absence  from  the  bill;  but  where  the  at- 
tention of  the  appellate  court  is  called  to  the  fact  that  the  bill 
contains  no  assignments  of  error,  the  court  must  presume  that  the 
motion  for  a  new  trial  was  denied  because  of  the  want  ^  of  such 
assignments.     Id. 

33.  Where  a  respondent  flies  an  additional  abstract  and  fails  to 
object  that  the  assignments  of  error  in  appellant's  abstract  are  not 
in  his  bill  of  exceptions,  he  has  waived  his  right  to  that  objection.    Id. 

34.  In  a  motion  to  remand  the  record,  it  appeared  that  appel- 
lant's notice  of  intention  stated  that  the  motion  would  be  on  the 
minutes  of  the  court  and  by  bill  of  exceptions,  and  the  notice  con- 
tained assignments  of  error  which  were  not  in  the  bill  of  exceptions 
before  the  appellate  court.  Held,  that  as  the  appellate  court  could 
not  know  which  method  was  used  in  hearing  the  motion  for  new 
trial  and  as  amendments  are  allowed  to  bills  of  exceptions,  when  the 
motion  for  new  trial  is  heard  on  the  minutes  of  the  court,  and  the 
respondent  failed  to  object  to  assignment  of  error  which  were  in 
appellant's  abstract  and  not  in  the  bill  of  exceptions,  the  record 
should  be  remanded  to  the  lower  court  for  it  to  determine  whether 
it  should  be  amended.     Id. 

35.  Where  the  assignments  of  error  in  the  abstract  are  made  by 
reference  to  the  bill  of  exceptions  on  motion  for  new  trial  for  in- 
suflicieucy  of  the  evidence,  and  hence  do  not  contain  an  assignment 
of  error  to  the  overruling  of  the  motion,  the  insufficincy  of  the 
evidence  to  support  the  verdict  will  not  be  considered  on  appeal. 
Whaley  v.   Vidal,   300. 

3f).  Assignments  of  error  should  be  placed  at  the  end  of  the 
abstract,  and  should  be  those  specifications  relied  on  in  the  court 
below  which  are  intended  to  be  relied  on  here,  and  it  will  be  pre- 
sumed that  they  correspond  with  the  specifications  in  the  bill  of 
exception.     Id. 

3  7.  Where  the  assignments  of  error  in  the  abstract  are  incor- 
porated by  reference  to  the  bill  of  exceptions  used  on  motion  for  new 
trial  for  insufficiency  of  the  evidence,  and  are  so  plain  that  neither 
the  court  nor  the  party  can  be  led  astray,   it  is  proper  to  allow  an 
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amendment  permittiDg  the  appellant  to  assign  as  error  the  over- 
ruling of  the  motion  for  new  trial.     Id. 

38.  An  abstract  should  not  be  stricken  out  if  there  are  any 
proper  assignments  of  error.     Id. 

39.  Where  the  abstract  of  the  evidence  contains  over  200  pages 
*of  testimony,  most  of  which  was  in  the  form  of  question  and  answer, 

and  about  half  of  which  related  to  matters  not  in  issue,  and  a  large 
part  of  the  other  testimony  was  immaterial  to  the  question  raised  on 
appeal,  only  30  or  40  pages  being  necessary  to  set  out  the  material 
testimony,  the  Supreme  Court  will  not  consider  it.  Morse  v.  Stanley 
Co.,  314. 

40.  Where  no  exception  was  taken  to  the  charge  which  in  effect 
submitted  to  the  jury  the  discretion  of  finding  or  not  finding  on  a 
issue  of  fact,  the  court's  refusal  to  direct  the  jury  to  find  on  such 
particular  questions  was  not  reviewable  on  appeal.  Lyons  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  334. 

41.  On  a  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  and  judgment,  the  evidence  must  be  construed  most 
favorably  to  the  successful  party.  Ferguson  v.  Northern  Assur.  Co., 
346. 

42.  In  an  action  against  a  surety  on  a  note,  it  appeared  that  this 
note  was  the  last  of  three  given  in  payment  for  machinery  bought 
from  the  plaintiff,  and  that  the  surety  had  also  guaranteed  payment 
to  the  amount  of  |800.  Held  that,  not  having  raised  the  question  in 
the  lower  court,  he  could  not  on  appeal  claim  that  the  agreement  to 
guarantee  $800  applied  only  to  the  first  money  paid  and  not  to  the 
latter  installment,  thus  making  his  signature  on  the  note  without 
consideration.     Frlck  v.  Hoff,  360. 

43.  The  right  of  appeal  from  a  judgment  of  conviction  is  purely 
statutory,  dependent  on  accused  complying  strictly  with  the  laws  and 
rules  governing  an  appeal.     State  v.  Frazier,  383. 

44.  Where  the  failure  of  the  attorneys  of  accused  appealing 
from  a  conviction  to  prepare  and  serve  the  abstract  and  brief  within 
the  time  fixed  by  the  rules  of  the  Supreme  Court  was  not  excused 
except  as  shown  by  the  affidavit  of  one  of  the  attorneys,  who  avered 
that  he  had  been  ill  after  the  time  for  serving  of  the  abstract  and 
brief,  and  no  abstract  or  brief  was  attempted  to  be  filed  or  served 
until  nearly  nine  months  after  notice  of  appeal,  the  appeal  must  be 
dismissed    for    the    inexcusable    neglect    of   the    attorneys.      Id. 

45.  Where,  in  an  action  for  damages  done  by  a  fire  set  out  by 
one  employed  by  defendant  to  plow  a  field,  the  undisputed  evidence 
showed  that  such  person  was  not  an  independent  contractor,  but 
was  employed  to  plow  at  so  much  an  acre  at  defendant's  will,  errors 
in  receiving  or  excluding  evidence  predicated  upon  the  defense  of 
independent  contractor  were  not  reversible.     Cockran  v.  Rice,   393. 

46.  On  appeal  the  recitals  of  a  judgment  must  be  taken  as  a 
true  statement  of  the  facts  as  they  existed  when  it  was  rendered.     Id. 

47.  Assignments  of  error  not  referred  to  in  appellant's  brief  will 
be  disregarded  on  appeal.     Dilger  v.  Griffith,  411. 

48.  Since  a  statement  in  defendant's  motion  for  a  directed  ver- 
dict in  an  action  for  commissions,  that  the  evidence  does  not  show 
that  plaintiff  found  a  purchaser  willing  and  able  to  purchase,  was  not 
sufficient  to  call  the  court's  attention  to  any  variation  as  to  the  terms 
of  payment  between    the   instructions    given   plaintiff   and    the   terms 
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agreed  upon  with  the  prospective  purchaser,  that  question  will  not  be 
considered  on  appeal.     Id. 

49.  Where  accused  complained  that  the  state  was  allowed  to  ask 
him  certain  questions  on  cross-examination,  but  the  abstract  failed 
to  show  what  witness  was  asked  the  questions,  and  there  was  nothing 
to  show  what  was  elicited  from  the  witness  on  the  direct  examina- 
tion, the  record  did  not  show  error.     State  v.  Whitmarsh,  426. 

50.  Error  was  not  shown  in  the  court's  refusal  to  permit  a  wit- 
ness to  answer  whether  accused  in  a  prosecution  for  sodomy  had  been 
a  good  boy  while  he  worked  for  the  witness;  it  not  appearing  who 
the  witness  then  being  examined  was,  or  that  he  was  qualified  to 
state.     Id. 

51.  Where  the  appellant  dismissed  his  first  appeal  because  it 
was  filed  before  judgment  was  enrolled  and  immediately  perfects 
another,  he  has  not  abandoned  his  intention  to  secure  a  review  of  the 
case;  abandonment  being  a  question  of  intent.  Gorman  v.  Madden, 
459. 

52.  Appellant  served  his  first  notice  of  appeal  before  the  judg- 
ment was  enrolled,  and  as  this  made  the  appeal  of  doubtful  validity  he 
served  another  notice  after  enrollment.  Code  Civ.  Proe.  §  461,  de- 
clares that  when  a  party  shall  in  good  faith  give  notice  of  appeal 
and  shall,  by  mistake  or  accident,  omit  some  act  necessary  to  give  it 
validity,  that  the  judge  of  the  court  from  which  the  appeal  is  taken, 
or  the  Supreme  Court  or  any  member  thereof,  may  permit  the  cor- 
rection of  the  defect  upon  just  terms..  Held,  that  as  the  first  appeal 
should  be  allowed  to  be  withdrawn,  the  second  should  not  be  dis- 
missed because  of  the  service  of  the  first  notice.     Id. 

5  3.  On  appeal  the  undertaking  failed  to  give  the  residence  of 
the  sureties,  but  subsequently  service  of  notice  giving  their  residence 
was  made.  Held,  that  under  the  direct  provisions  of  Code  Civ.  Proc. 
§  461,  the  court  had  the  authority  to  allow  the  undertaking  to  be 
amended  so  as  to  give  it  validity,  and  that  the  notice  cured  the 
defect.     Id. 

o4.  Defendant  by  serving  and  filing  an  answer  after  appealing 
from  an  order  overruling  its  demurrer  to  the  complaint  waived  its 
right  or  appeal.     Pierson  v.  Minnehaha  Co.,  462. 

55.  Where  an  order  overruling  a  dermurrer  to  the  complaint  per- 
mitted defendant  to  answer  within  a  certain  time,  defendant  by 
answering  within  such  time  waived  its  right  to  appeal  therefrom.     Id. 

56.  Alleged    error    in    granting    defendants    leave    to    file    an- 
amended  answer  was  not  available,   where,  after  the  sustaining  of  a 
demurrer  thereto,  defendants  by  leave  granted  filed  separate  answers 
by  which  the  amended  answer  was  superseded.      Redwater   L.   &   C. 
Co.  V.  Reed,  466. 

57.  Objections  to  admission  of  evidence  not  made  at  the  trial 
will  not  be  considered  on  appeal.     Id. 

58.  An  assertion  in  a  reply  brief  that  a  decree  of  distribution 
was  neither  introduced  in  evidence  nor  incorporated  in  the  bill  of 
exceptions  was  insufficient  either  to  compel  or  justify  an  examination 
of  the  original  record;  tnere  being  no  conflict  between  appellant's 
abstract  and  respondent's  additional  abstract,  or  allegation  in  the 
former  that  it  embraced  all  the  evidence.     Id. 

59.  Where  there  is  no  conflict  between  the  abstracts,  the  Su- 
preme Court  will  accept  the  statements  in  the  additional  abstract  as 
true.     Id. 
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60.  A  book  offered  as  evidence  of  declarations  against  interest  of 
plaintiff's  grantor  was  objected  to  unless  supplemented  by  proof  that 
the  accounts  contained  therein  were  correct  and  closed.  Held  that, 
as  such  objection  went  only  to  the  order  of  proof,  reversible  error 
could  not  be  predicated  on  the  overruling  thereof.     Id. 

61.  Where,  in  an  action  to  determine  water  rights,  there  was 
ample  proof  that  R.  was  living  on  certain  of  the  land  before  and  at 
the  time  plaintiff's  water  right  was  located,  plaintiff  was  not  pre- 
judiced by  the  admission  in  evidence  of  R.'s  declaratory  statement 
pursuant  to  his  entry  showing  that  the  entry  was  made  while  the  land 
was  Indian  country.     Id. 

62.  Where  a  motion  for  a  new  trial  is  made  on  a  bill  of  ex- 
ceptions, only  such  particulars  wherein  the  evidence  is  alleged  to  be 
insuflicient  as  are  specified  in  the  bill  and  embraced  in  the  assign- 
ment of  errors  as  printed  in  the  abstract  are  available  on  appeal.     Id. 

63.  A  specification  that  the  evidence  was '  insufficient  to  prove 
that  either  defendant  owned  the  land  described  in  his  separate  an- 
swer, on  which  alleged  riparian  rights  were  based,  was  insufficient  for 
failure  to  point  out  the  particular  finding  of  fact  as  to  ownership 
which  was  not  sustained  by  the  evidence.     Id. 

64.  Where,  in  an  action  to  determine  water  rights^  the  trial 
court  assumed  that  an  appropriation  located  according  to  the  customs 
of  the  county  created  an  enforceable  right  superior  to  a  riparian 
right  subsequently  acquired,  and  both  parties  acquiesced  in  such  con- 
clusion by  failing  to  object  thereto  on  appeal,  it  would  be  regarded 
as  the  law  of  the  case.     Id. 

65.  An  appellate  court,  in  the  absence  of  proper  allegations  and 
facts  in  the  record,  cannot  assume  that  a  receiver  is  authorized  to 
assert  the  rights  of  general  creditors.     Albien  V.  Smith,  551. 

66.  The  error,  if  any,  in  admitting  evidence  to  establish  the 
amount  of  work  lost  in  consequence  of  a  personal  injury  is  cured  by 
a  charge  confining  the  jury  to  the  value  of  plaintiff's  time,  if  he  had 
not  been  disabled.     Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  555. 

67.  The  allowance  of  amendments  to  pleadings  is  largely  in  the 
discretion  of  the  trial  court,  which,  in  the  absence  of  abuse,  will  not 
be  interfered  with.     Anderson  v.  Mining  Syndicate,  558. 

68.  The  court,  on  appeal  by  a  judgment  creditor  of  an  heir  from 
a  judgment  of  distribution  excluding  the  heir  from  any  share  in  the 
estate  because  of  a  release  executed  by  the  heir  in  the  lifetime  of  the 
decedent,  will  not  review  the  right  of  the  judgment  creditor  to  ap- 
pear and  contest  the  distribution  of  the  estate,  nor  the  validity  of  the 
judgment,  where  no  cross-appeal  was  taken  from  the  overruling  of 
the  objection  to  the  right  of  the  judgment  creditor  to  appear,  nor 
from  the  ruling  admitting  in  evidence  the  judgment  roll  in  the 
action  by  the  judgment  creditor  against  the  heir.  In  re  Thompson 
Estate,  546. 

69.  In  a  prosecution  for  murder  by  strychnine  poisoning,  a 
statement  by  decedent  made  in  accused's  presence  and  while  she  was 
being  examined  by  a  physician,  that  accused  gave  her  a  drink  the 
night  before  which  made  her  sick  and  she  had  grown  worse  ever 
since,  was  admitted  In  evidence,  though  the  evidence  conclusively 
showed  that  decedent  was  not  ill  the  night  before,  and  without  any 
evidence  tending  to  show  that  accused  had  administered  partial  doses 
of  strychnine  to  decedent  other  than  the  mere  fact  that  he  had 
opportunity  to  do  so.     A  hypothetical   question   was   allowed   based 
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on  such  statement,  as  to  the  cumulative  effect  of  partial  doses  of 
strychnine.  Held,  that  error  in  admitting  the  statement  and  per- 
mitting the  hypothetical  question  based  thereon  was  highly  pre- 
judical  to  accused.     State  v.  Swanson,  590. 

70.  The  appellate  court  will  not  disturb  the  ruling  of  the  trial 
court  in  granting  or  refusing  a  new  trial,  except  in  case  of  a  clear 
abuse  of  discretion.     Id. 

71.  It  cannot  be  said  that  the  trial  court  abused  its  discretion 
in  granting  a  new  trial  because  of  the  admission  in  evidence  of  a 
statement  by  decedent  that  accused  poisoned  her,  if  it  did  not  satis- 
factorily appear  to  the  trial  court  from  the  evidence  that  such  state- 
ment was  made  under  a  sense  of  impending  dissolution;  it  being 
admitted  as  a  dying  declaration.     Id. 

72.  The  court  on  appeal  from  a  judgment  for  the  indorsee  of  a 
note  for  value,  in  good  faith,  before  maturity  will  presume  in  support 
of  a  ruling  of  the  trial  court  that  the  note  was  negotiable  in  form, 
it  not  being  set  out  in  the  record.     Louder  v.  Hunter,  628. 

ASSIGN>1ENTS 

1.  In  an  action  on  an  assigned  claim,  in  which  the  answer, 
though  pleading  a  general  denial,  also  alleged  that  "the  transfer  to 
plaintiff  of  the  pretended  claim"  of  the  assignor,  which  was  a  foreign 
corporation  **was  without  any  further  consideration  or  purpose  than 
to  evade,  if  possible,"  certain  sections  of  the  Civil  Code,  the  assign- 
ment stood  admitted,  so  as  not  to  call  for  proof.     Coffin  v.  Smith,  536. 

ATTORNEY  AND  CLIENT 

1.  A  judgment  of  disbarment  for  unprofessional  conduct  Is 
properly  modified  to  suspension  from  practice  for  one  year,  where  it 
appears  that  respondent  regrets  his  misconduct,  has  otherwise  borne 
a  good  reputation,  is  generally  respected,  and  that  he  will  probably 
prove  to  be  a  worthy  attorney.     In  re  Ramsey,  352. 

2.  An  accused  who  chooses  his  own  counsel  is  bound  by  all  they 
do  or  fail  to  do,  and  he  must  suffer  the  consequences  of  their  in- 
excusable neglect.     State  v.  Frazier,  383. 

BAIL 

1.  A  complaint  in  an  action  on  a  bail  bond  conditioned  on  ac- 
cused apearing  and  answering  to  any  indictment  found  against  him 
in  the  circuit  court  at  its  next  regular  term,  which  sets  forth  the 
proceedings  before  the  justice  resulting  in  the  holding  of  accused 
to  answer  a  criminal  charge  in  the  circuit  court,  and  which  alleges 
that  at  the  term  of  the  circuit  court  accused  did  not  appear  and 
answer  the  charge  which  was  duly  and  regularly  made  against  him 
in  the  circuit  court,  sufficiently  charges  that  accused  was  either  In- 
dicted in  the  circuit  court  or  that  an  information  Was  filed  against 
him.     State  v.  Western  Surety  Co.,  170. 

2.  The  failure  of  one  bound  over  to  the  circuit  court  to  answer 
a  criminal  charge  to  appear  and  answer  to  an  information  filed  is 
a  breach  of  his  bail  bond  conditioned  on  his  appearing  and  answer- 
ing an  indictment  found  in  the  circuit  court  against  him,  since 
Sess.  Laws  1895,  c.  64,  §  4,  making  the  provisions  relating  to  pro- 
ceedings on  indictments  applicable  to  informations  and  prosecutions 
thereon,  elminates  the  distinction  between  an  indictment  and  an 
Information.     Id. 
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3.  Under  Civ.  Code,  §  1968,  providing  that  the  obligations  of 
bail  are  governed  by  the  statutes  specially  applicable  thereto,  the  pre- 
sumption that  an  obligation  is  joint,  and  not  several,  which  arises 
under  section  1118,  does  not  depend  on  the  particular  language  in 
the  bail  bond,  but  on  the  particular  obligation  imposed  on  the  per- 
sons therein  named  as  bail.     Id. 

4.  The  word  "bail,  '  as  a  verb,  means  to  deliver  an  arrested  per- 
son to  his  sureties  on  their  giving  security  for  his  appearance  at  a 
time  and  place  designated  to  submit  to  the  jurisdiction  and  judg- 
ment of  the  court,  and  in  its  substantive  sense  it  may  be  defined  as 
the  sureties  into  whose  custody  the  person  is  delivered,  and  who 
are  considered  as  having  control  of  his  person.     Id. 

5.  The  word  "bail."  in  Code  Cr.  Proc.  §§  585-587,  589-592,  pro- 
viding that  bail  by  sufficient  sureties  may  be  admitted  on  all  arrests 
in  criminal  cases,  that  any  party  charged  with  a  crime  and  admitted 
to  bail  may  be  arrested  by  his  bail  at  any  time,  and  providing  for 
forfeiture  of  bail,  etc.,  applies  to  the  sureties  only,  and  the  obliga- 
tion assumed  by  the  sureties  In  a  bail  bond  is  the  obligation  con- 
templated by  the  Code  of  Criminal  Procedure,  and  the  obligation  as- 
sumed by  a  surety  in  a  bail  bond  who  therein  undertakes  that  the 
principal  shall  appear  and  answer  to  a  criminal  charge,  is  not 
affected  by  the  fact  that  the  principal  also  signed  the  bond,  and  an 
action  on  the  bond  for  its  breach  may  be  brought  against  the  surety 
alone.     Id. 

BANKRUPTCY 

1.  Under  Civ.  Code,  §  1730,  providing  that  each  member  of  a 
partnership  may  require  its  property  to  be  applied  to  the  discharge  of 
its  debts,  and  has  a  lien  upon  the  shares  of  the  other  partners  for 
that  purpose  and  for  the  payment  of  any  general  balance  due  him, 
notwithstanding  a  partner  may  have  been  personally  discharged  in 
bankruptcy  from  liability  for  an  overdraft  upon  the  partnership,  his 
copartner  has  a  lien  upon  his  interest  in  property  acquired  by  him 
subsequently  to  his  discharge  in  payment  of  a  partnership  debt  for 
one-half  the  amount  of  the  overdraft  with  interest.  Heffner  v.  Heff- 
ner,  74. 

2.  Bankr.  Act.  July  1,  1898,  c.  541,  §  17,  30  Stat.  550  (U.  S. 
Comp.  St.  1901,  p.  3428),  as  amended  by  Act  Feb.  5,  1903,  c.  487. 
§  5,  32  Stat.  798  (U.  S.  Comp.  St.  Supp.  1909,  p.  1310),  expressly 
releases  all  liabilities  of  a  discharged  bankrupt  other  than  those 
excepted  by  the  act.     Drake  v.  Vernon,  354. 

3.  A  judgment  for  slander  is  within  the  provisions  in  Bankr. 
Act.  July  1,  1898,  c.  541,  §  17,  subd.  2,  30  Stat.  550  (U.  S.  Comp.  St. 
1901,  p.  3428),  as  amended  by  Act.  Feb.  5,  1903,  c.  487,  §  5,  32 
Stat.  798  (U.  S.  Comp.  St.  Supp.  1909,  p.  1310),  which  excepts  from 
liabilities  released  by  a  discharge  in  bankruptcy  those  incurred  for 
malicious  injuries  tp  the  person  or  property  of  another,  but  a  judg- 
ment against  plaintiff  in  slander  for  costs  is  not  within  the  ex- 
ception.     Id. 

4.  To  bring  a  liability  within  the  provisions  of  Bankr.  Act  July 
1,  1898,  c.  541,  §  17,  subd.  2,  30  Stat.  550  (U.  S.  Comp.  St,  1901,  p. 
3428),  as  amended  by  Act.  Feb.  5,  1903,  c.  487,  §  5,  32  Stat.  798 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1310),  excepting  from  liabilities 
released  by  a  discharge  in  bankruptcy  those  incurred  for  willful  or 
malicious  injuries  to  persons  or  property,  its  gist  must  arise  from 
willful  and  malicious  injury.     Id. 
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BlliliS  OP  EXCEPTIONS 

1.  The  bill  of  exceptions  should  not  be  amended  by  the  trial 
court  so  as  to  support  a  ground  for  new  trial  not  considered  by  the 
court  in  ruling  on  the  motion.  Thompson  v.  Chicago,  M.  &  St,  P.  Ry. 
Co.,  296. 

2.  Where  a  motion  for  a  new  trial  is  heard  on  the  minutes  of 
the  court,  the  specifications  of  error  which  are  in  the  notice  of  in- 
tention must  be  incorporated  in  the  bill  of  exceptions  on  appeal  sub- 
sequently settled.     Thompson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  296. 

3.  Where  a  motion  for  new  trial  was  made  on  the  minutes  of 
the  court,  and  the  specifications  of  error  in  the  notice  of  intention 
were  by  mistake  omitted  from  the  bill  of  exceptions  on  appeal,  sub- 
sequently settled,  the  trial  court  may  properly  amend  the  bill  to  in- 
clude them,  in  order  that  the  case  may  be  heard  on  appeal  on  the 
same  specifications  that  were  before  the  lower  court.     Id. 

4.  Though  a  bill  of  exceptions  is  liable  to  be  stricken  out  for 
failure  to  comply  with  Code  Civ.  Proc.  §  296,  requiring  the  elimina- 
tion of  unnecessary  matter,  yet,  under  Civ.  Code,  §  2415,  providing 
that  acquiescence  in  error  takes  away  the  right  to  object,  one  who 
expressly  consents  to  a  redundant  bill  cannot  insist  as  a  matter  of 
right  that  it  shall  be  stricken  out.     Whaley  v.  Vidal,  300. 

5.  In  i)reserving  evidence  by  bill  of  exceptions,  only  so  much  as 
is  necessary  to  a  proper  review  of  the  exception  affected  should  be 
included,  and  unnecessary  repetition  should  be  avoided.  Cross- 
examination  not  materially  affecting  that  on  direct  should  be  omitted. 
Material  undisputed  facts  should  be  so  stated,  without  the  evidence. 
The  narrative  form  should  be  used,  except  where  the  question  and 
answer  are  necessary  to  understand  the  exception,  or  where  the  two 
must  be  taken  together  to  understand  the  testimony,  and  where  the 
same  testimony  is  given  by  more  than  one  witness,  only  that  of 
one  should  be  given  with  a  statement  that  that  of  the  others  was 
the  same.     Id. 

6.  A  bill  of  exceptions  will  not  be  dismissed  for  redundancy 
where  it  shows  that  an  effort  has  been  made  to  comply  with  the 
statutes  and  rules  requiring  omission  of  useless  matters.     Id. 

BILLS  AND  NOTES 

1.  The  possession  of  a  negotiable  instrument  which  is  payable 
to  order  and  indorsed  by  the  payee  in  blank  is  in  itself  suflicient 
evidence  of  the  holder's  ownership,  rendering  payment  to  him  valid 
unless  he  is  known  to  the  payor  to  have  acquired  possession  wrong- 
fully.    Parrish  v.  Dwinnell,  235. 

2.  The  written  assignment  of  promissory  notes,  of  which  the 
assignor  was  not  in  possession,  having  been  already  assigned,  could 
not  affect  the  prior  assignment;  the  second  assignee  taking  such 
assignment  at  his  peril.     Id. 

3.  In  an  action  against  a  surety  on  a  note,  the  defense  of  lack 
of  consideration  being  raised,  it  was  held  under  the  provisions  of 
Civ.  Code,  §  1232,  subsecs.  2,  3,  that  a  written  instrument  is  pre- 
sumptive evidence  of  consideration,  and  the  burden  of  proof  to  show 
lack  of  consideration  is  therefore  upon  the  party  seeking  to  invali- 
date it.     Frick  Co.  v.  Hoff,  360. 

4.  Where  a  person  is  surety  for  another's  debt  to  the  amount 
of   $800,   his   subsequent  signing   a   note   of   similar   tenor   needs   no 
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other  consideration,  under  the  provisions  of  Civ.  Code,  §  1225,  pro- 
viding that  an  existing  legal  obligation  resting  upon  the  promisor  or 
a  moral  obligation  is  good  consideration  for  a  promise  to  a  similar 
extent.     Id. 

5.  Possession  of  a  note  by  the  maker  after  its  maturity  raises 
a  presumption  of  payment  which  may  be  rebutted  by  evidence  that 
the  possession  was  acquired  without  payment.  Rock  Island  Plow 
Co.  V.  Balderson,  399. 

6.  One  suing  on  a  note  in  the  possession  of  the  maker  has  the 
burden  of  proving  nonpayment  by  overcoming  the  presumption  of 
payment  arising  from  such  possession.     Id. 

7.  In  an  action  on  a  note  in  the  possession  of  the  maker,  evi- 
dence held  not  to  overcome  the  presumption  of  payment  arising  from 
such  possession.     Id. 

BOUNDARIES 

1.  Evidence  in  a  boundary  line  case  affecting  an  entire  town- 
ship held  to  show  overwhelmingly  that  many  of  the  original  govern- 
ment mounds  and  pits,  located  within  the  township  lines  were  still 
visible;  that,  though  the  others  had  become  obliterated,  yet,  in  view 
of  the  proof  of  their  former  location  as  shown  by  "calls,"  fences, 
highways,  groves,  etc.,  few,  if  any,  of  such  mounds  had  been  "lost"; 
that,  if  any  had  become  "lost,"  they  could  have  readily  been  located 
by  measuring  from  visible  mounds  or  from  restored  "obliterated" 
mounds.     Wentzel  et  al.  v.  Claussen  et  al.,  89. 

BROKERS 

1.  A  real  estate  agent  who  produces  a  purchaser  with  whom 
his  principal  enters  into  a  contract  is  entitled  to  his  commission, 
though  without  fault  of  the  principal  the  transaction  is  not  consum- 
mated.    Minder  Land  Co.  v.  Brustnen,  39. 

2.  An  agent  to  sell  property  may  not  himself  become  the  pur- 
chaser without  the  knowledge  or  consent  of  the  principal.  Durand 
V.  Preston,  222. 

3.  One  having  by  virtue  of  his  agency  to  rent  and  care  for 
property  acquired  knowledge  of  its  true  value,  and  then  obtained  an 
agency  to  sell  it  for  a  less  amount,  representing  that  that  was  all  it 
was  worth  and  all  that  could  be  obtained  for  it,  and  then  bought  it 
for  himself,  taking  title  in  the  name  of  another,  and  then  sold  it  to 
a  third  person  for  its  true  value,  is  accountable  to  his  principal  for 
the  excess.     Id. 

4.  In  an  action  for  commissions  for  procuring  a  purchaser  for 
land,  evidence  held  to  show  plaintiff's  agency.  Dilger  v.  Grif- 
fith, 411, 

CERTIORARI 

1.  Whether  the  state  engineer  acted  fraudulently  in  filing  a 
petition  for  a  license  to  appropriate  water  for  irrigation  purposes 
cannot  be  reviewed  on  certiorari.    Geiger  v.  Lea,  State  Engineer,  327. 

2.  Certiorari  against  a  public  officer  to  review  proceedings 
incident  to  his  office  is  only  available  to  determine  the  question  of 
jurisdiction.     Id. 

3.  Laws  1907,  c.  180,  provides  for  the. issuance  of  licenses  by 
the  state  engineer  to  appropriate  water  for  irrigation  purposes,  and 
section    15    provides    that   an   ordinary   suit    may    be    maintained    to 
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adjudicate  conflicting  water  rights  in  any  court  of  record.  Section 
19  requires  that  a  petition  for  a  license  sliall  be  filed  with  the  state 
engineer,  and  section  20  declares  that  the  date  of  receipt  shall  be 
indorsed  on  the  petition,  and  noted  in  the  record,  and,  if  the 
application  is  defective,  it  shall  be  returned  for  correction  within  30 
days,  and  that  60  days  shall  be  allowed  for  refiling,  in  which  event 
the  application  shall  take  priority  as  to  the  date  of  original  filing. 
Section  21  provides  for  publication  of  notice,  and  that  proof  of 
publication  shall  be  filed  with  the  state  engineer  within  60  days  of 
the  date  of  his  instruction  to  make  publication,  and  that,  in  case  of 
a  failure  to  file  such  satisfactory  proof,  the  application  shall  be 
treated  as  an  original  application  filed  on  the  date  of  receipt  of 
proofs  of  publication.  Held,  that  where  the  state  engineer  granted 
an  appropriation  license  as  of  the  date  of  filing  the  petition,  not- 
withstanding a  failure  to  file  proof  of  publication  within  the  time 
provided,  such  failure  did  not  deprive  the  engineer  of  jurisdiction; 
and  hence  his  decision  as  to  such  priority  could  not  be  reviewed  on 
certiorari.     Id. 

(:ha>lperty'  and  maintenance 

1.  Where  a  receiver's  sale  was  prior  to  a  third  person's  posses- 
sion of  the  land  sold,  the  deed  executed  and  delivered  while  the 
third  person  was  in  possession  was  not  invalid  under  the  statute 
declaring  invalid  any  conveyance  of  land  when  at  the  time  thereof 
the  land  is  in  the  open  and  notorious  possession  of  one  not  a  party 
to  the  transfer.     Joy.  v.  Midland  State  Bank,  245. 

CHATTEL  MORTGAGES 

1.  Where  the  undisputed  facts  in  an  action  by  a  chattel  mort- 
gagee against  a  purchaser  from  the  mortgagor  for  conversion  showed 
that  horses  purchased  by  defendant  were  subject  to  a  chattel  mort- 
gage to  plaintiff,  which  was  duly  executed  and  recorded,  and  that  the 
debt  had  not  been  paid,  it  was  proper  to  direct  a  verdict  for 
j»laintiff.     Simonson  v.  Auey,   121. 

CONSIDERATION 

1.  After  a  sale  of  property,  a  third  person  recovered  judgment 
in  replevin  against  the  purchaser.  The  seller  was  a  nonresident  of 
the  state,  but  was  present  at  the  trial  of  the  action,  and,  on  the 
agreement  of  the  purchaser  not  to  immediately  sue  him,  and  to 
permit  the  replevin  action  to  proceed  to  an  appeal,  executed  an 
agreement  indemnifying  the  purchaser.  Held,  that  the  indemnity 
contract  was  supported  by  sufl^icient  consideration.  Bower  v.  Jones, 
415. 

CONSTITUTIONAL  LAW 

1.  The  powers  the  states  have  given  to  the  federal  government 
are  named  in  the  federal  Constitution,  and  all  powers  not  therein 
named,  either  expressly  or  by  implication,  are  reserved  to  the  people 
of  the  states.     State  v.  Polley,  5. 

CONTEMPT 

1.  A  court  cannot  adjudge  a  person  in  contempt  without  mak- 
ing findings  of  fact  showing  as  a  matter  of  law  that  such  person  is 
in  fact  guilty.     Hoffman  v.  Hoffman,  34. 
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CONTINUANCK 

1.  A  continuance  on  the  ground  of  the  absence  of  a  witness 
will  not  be  granted  where  the  testimony  of  the  witness,  if  obtained, 
would  be  inadmissible.     Richardson  v.  Carlis,  202. 

2.  Code  Cr.  Proc.  §  643,  provides  that  the  procedure  in  the 
circuit  court  in  criminal  matters,  not  specifically  provided,  shall  be 
in  accordance  with  the  procedure  at  common  law.  Held  that,  prac- 
tice as  to  continuances  not  being  specifically  provided  for  in  the 
Code,  the  rules  of  the  common  law  in  respect  thereto  prevail.  State 
V.  Brandell,  642. 

3.  The  granting  or  refusing  of  a  motion  for  continuance  is 
ordinarily  within  the  discretion  of  the  trial  court,  and  its  rulings 
thereon  should  not  be  reversed  except  for  manifest  abuse.     Id. 

CONTRACTS 

1.  A  third  person  may  be  substituted  in  the  place  of  a  party 
to  a  contract  with  the  consent  of  both  the  original  parties;  and, 
when  so  substituted,  the  right  between  him  and  the  remaining 
original  party  is  the  same  as  between  the  two  original  parties. 
Minder  Land  Co.  v.  Brustnen,  38. 

2.  Under  Civ.  Code,  §  1245,  requiring  a  contract  to  be  so 
interpreted  as  to  give  eifect  to  the  intention  of  the  parties,  the  court, 
in  construing  a  fire  policy,  must  determine  the  intention  of  the 
parties  at  the  time  of  the  execution  of  the  policy,  and  enforce  it 
accordingly.     Miller  v.  Ins.  Co.,  454. 

3.  Under  Civ.  Code,  §§  1247,  1248,  providing  that  the  inten- 
tion of  the  parties  must  be  ascertained  from  the  writing,  the  court, 
in  determining  the  intention  of  the  parties  to  a  contract,  must  take 
into  consideration  the  language  thereof;  and  all  the  parts  of  the 
contract  must-  be  considered,  and  the  intention  ascertained  from  the 
words  alone.     Id. 

4.  A  fire  policy,  stipulating  in  the  body  thereof  that  it  shall  be 
void  if  insured  has  or  obtains  any  other  insurance  without  the  assent 
of  insurer,  and  providing  in  the  attached  rider,  in  which  the  property 

is  described  and  the  amount  of  insurance  is  stated,  "$ other 

concurrent    insurance   permitted,"    does   not    permit   additional    insur- 
ance without  the  assent  of  insurer.     Id. 

CORPOlt  ATIONS 

1.  Code  Civ.  Proc.  §  101,  so  far  as  it  regulates  the  place  of 
trial  in  civil  cases,  makes  no  distinction  between  defendants  who  are 
natural  persons  and  corporations.  Ivanusch  v.  Great  Northern  Ry. 
Co.,  158. 

2.  A  foreign  corporation  does  not  reside  in  any  county  of  the 
state  within  the  meaning  of  Code  Civ.  Proc.  §  101,  relating  to  venue 
in  civil  actions.     Id. 

3.  In  a  civil  action  where  the  defendant  corporation  has  no 
residence  in  the  state,  the  proper  county  for  trial,  under  Code  Civ. 
Proc.  §  101,  providing  that  where  none  of  the  defendants  reside  in 
the  state  the  action  may  be  tried  in  any  county  designated  by 
plaintiff  in  the  complaint,  subject  to  the  power  of  the  court  to 
change  the  venue  in  the  cases  provided  by  statute,  is  the  county 
designated  in  the  complaint.     Id. 
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4.  A  receiver  of  a  foreign  corporation  appointed  by  the  court 
of  the  state  of  the  origin  of  the  corporation  and  considered  as  a 
court  or  common-law  receiver  is  not  vested  with  the  legal  title  to 
real  estate  of  the  corporation  situated  in  South  Dakota,  where  the 
corporation  has  not  voluntarily,  or  otherwise,  conveyed  the  land  to 
the  receiver  but  the  legal  title  remains  in  the  corporation.  Joy  v. 
Midland  State  Bank,  245. 

5.  A  receiver  of  a  Nebraska  corporation  appointed  by  a  Ne- 
braska court  under  a  statute  forming  a  part  of  the  charter  of  the 
corporation,  and  authorizing  the  receiver  to  take  charge  of  and  wind 
up  the  corporate  business,  is  a  statutory  receiver  and  acquires  as 
against  the  corporation  such  legal  title  as  is  sufficient  for  the  execu- 
tion of  the  trust,  though  the  Nebraska  statute  does  not  expressly 
vest  title  in  him,  and  the  receiver  becomes  under  the  statute  the 
successor  to  the  corporation,  and  as  such  is  entitled  to  full  recogni- 
tion in  every  state  where  the  corporation  may  have  interests.     Id. 

6.  A  Nebraska  corporation  is  bound  by  the  statute  authorizing 
the  appointment  of  a  receiver,  and  on  the  appointment  of  a  receiver 
it  and  its  officers  are  forbidden  to  do  any  act,  and  it  cannot  question 
the  title  of  a  purchaser  from  the  receiver  of  real  estate  located  in 
South  Dakota.     Id. 

7.  Where  the  receiver  of  a  corporation  contracted  to  sell  its 
land  to  a  purchaser  who  paid  the  price  thereof,  the  purchaser,  ac- 
quiring a  deed  while  a  third  person  w^as  in  possession,  acquired  an- 
equitable  title  good  as  against  the  corporation,  if  in  existence.     Id. 

8.  Where  a  traveling  salesman  sells  machinery  for  a  foreign 
corporation,  and  it  appears  that  he  had  no  authority  to  accept 
settlements  on  sales,  but  that  he  makes  a  conditional  sale  which 
must  be  accepted  at  the  home  ofiice,  the  delivery  and  acceptance  by 
him  of  certain  notes  in  payment  for  the  machinery  is  not  an  accept- 
ance and  settlement  by  the  corporation.     Frick  v.  Iloff,   360. 

9.  Where  property  was  bought  from  a  foreign  corporation  by 
means  of  written  orders  which  were  accepted  and  filled  in  foreign 
states,  the  sales  were  consummated  in  such  states,  even  though  ship- 
ments were  made  "f.  o.  b.  Sioux  Falls,  S.  D.,"  so  that  the  corpora- 
tion's assignee  could  recover  the  purchase  price  though  the  corpora- 
tion had  not  coniplicd  with  Civ.  Code,  §§  883-885,  providing  certain 
I)rercquisites  before  a  foreign  corporation  could  maintain  an  action 
in  the  state  on  a  claim.     Cotfin  v.  Smith,  536. 

10.  Owners  of  mining  claims  formed  a  corporation,  and  agreed 
to  convey  to  it  their  claims,  in  consideration  of  2,500,000  shares  of 
stock,  the  total  amount  of  shares.  The  agreement  was  not  carried 
out,  and  they  subsequently  entered  into  a  new  agreement  by  which 
they  were  to  receive  1,00 0,0 Oo  shares  for  their  claims  and  this 
agreement  was  carried  out.  Hc^ld,  that  the  owners  could  rescind  the 
original  agreement  and  make  the  new  agreement,  and,  when  that 
was  carried  out  by  the  conveyance  by,  them  of  their  claims  to  the 
corporation  and  the  issuance  to  them  of  1,000,000  shares,  the 
1,500,000  shares  remaining  were  unissued  and  original  stock,  and 
not  treasury  stock.     Anderson  v.   Mining  Syndicate,   559. 

11.  Where  the  officers  of  a  corporation  refused  to  sue  to  cancel 
an  illegal  sale  of  original  stock  at  less  than  par,  the  minority  stock- 
holders could  sue  to  set  aside  the  sale.     Id. 

12.  Civ.  Code,  §  427,  authorizing  a  corporation  to  purchase, 
hold,    transfer,    and   convey   such   real   and   personal    property   as   the 
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legitimate  purposes  of  the  corporation  may  require,  does  not  include 
unissued  stock,  and  does  not  authorize  a  sale  thereof.     Id. 

13.  Under  Civ.  Code,  §  423,  as  amended  by  Laws  1907,  c.  104, 
§  4,  requiring  corporations  to  issue  certificates  of  stock  when  fully 
paid  up,  and  authorizing  corporations  to  provide  in  their  by-laws  for 
issuing  certificates  prior  to  full  payment,  and  section  425,  providing 
that  a  corporation  may  transfer  its  own  stock  pursuant  to  resolution 
of  the  stockholders  or  their  unanimous  consent,  in  such  manner  and 
for  such  price  as  may  be  by  them  agreed  on,  the  directors  of  a  cor- 
poration may  not  without  the  consent  of  all  the  stockholders  dispose 
of  the  original  stock  of  the  corporation  except  on  full  payment  of  its 
par  value,  or  under  provisions  for  its  payment  in  the  by-laws  of  the 
corporation.     Id. 

14.  Minority  stockholders  discovered  in  September,  1908,  that 
the  officers  had  sold  in  1904  original  stock  at  less  than  par.  They 
consulted  an  attorney,  who  advised  them  that  the  sale  was  illegal, 
and  they  then  demanded  that  the  ofllcers  sue  to  set  aside  the  sale, 
but  the  oflJicers  refused.  A  few  months  later  the  minority  stock- 
holders brought  suit  in  their  own  name  to  set  aside  the  sale.  Held, 
that  the  stockholders  were  not  as  a  matter  of  law  guilty  of  laches 
barring  the  action.     Id. 

15.  A  stockholder  is  not  chargeable  with  knowledge  of  the 
records  of  tl^e  corporation,  but  he  may  assume  that  the  directors  are 
acting  for  the  interests  of  the  corporation  until  the  contrary  ap- 
pears, and  he  is  not  chargeable  with  laches  defeating  a  suit  by  him 
in  behalf  of  the  corporation  to  compel  a  restitution  for  a  loss  result- 
ing from  the  unlawful  or  negligent  acts  of  the  officers,  where  the 
action  is  commenced  shortly  after  the  acquisition  of  knowledge  by 
him  of  their  action.     Id. 

16.  A  minority  stockholder  suing  on  behalf  of  the  corporation 
to  set  aside  an  illegal  sale  of  original  stock,  and  for  an  accounting, 
need  not  expressly  offer  to  restore  to  the  purchaser  of  the  stock  the 
money  advanced  by  him  therefor,  as  his  prayer  for  an  accounting 
imports  such  an  offer.     Id. 

17.  A  stockholder  suing  on  behalf  of  the  corporation  to  set 
aside  an  illegal  sale  of  original  stock  need  not  offer  to  restore  to  the 
purchaser  the  money  advanced  by  him  for  the  stock;  the  stockholder 
not  being  a  party  to  the  sale,  and  not  receiving  anything  directly 
from  the  purchaser. 

COSTS 

1.  Liability  for  costs,  whether  in  actions  ex  contratu  or  ex 
delicto,  arises  wholly  from  statute  laws.     Drake  v.  Vernon,   354. 

2.  After  entry  of  judgment  against  defendants  they  served 
notice  of  intention  to  move  for  a  new  trial  on  a  bill  of  exceptions; 
but  no  bill  of  exceptions  was  settled  within  the  time  allowed  by  law. 
Execution  was  then  issued  on  the  judgment,  whereupon  defendants 
obtained  an  extension  of  time  to  settle  the  bill  of  exceptions,  by 
reason  whereof  the  execution  was  returned  unsatisfied.  Four 
months  after  the  expiration  of  the  time  so  extended,  another  execu- 
tion was  issued,  when  defendants  served  notice  of  appeal,  without 
having  settled  a  bill  of  exceptions  or  moved  for  a  new  trial,  but  did 
not  serve  or  file  an  undertaking  with  the  notice  of  appeal,  or  file 
any  abstract  or  brief,  or  otherwise  comply  with  the  rules  for  appeal. 
As  excuse  for  such  defaults,  they  urged  delay  in  procuring  the 
transcript  of  evidence   from   the  stenographer;    but  this   was   contro- 
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verted  by  affidavit  of  the  stenographer.  Held,  that  the  statutory 
penalty  for  appealing  for  the  purpose  of  delay  only  should  be  im- 
posed upon  them,  notwithstanding  their  statement  that,  having  given 
up  their  intention  to  prosecute  the  appeal,  they  had  been  ready  and 
willing  for  several  months  to  pay  the  judgment;  no  notice  of  such 
intention  having  been  given  to  respondent.  Black  Hills  T.  &  S.  Bank 
V.  L.  B.  Early  Co.,  517. 

COURTS 

1.  A  court  having  jurisdiction  over  the  person  of  a  party  to  a 
suit  has  jurisdiction  to  compel  him  to  execute  a  conveyance  of  real 
estate  located  in  another  state,  and  a  conveyance  executed  pursuant 
to  an  order  of  the  court  by  one  empowered  to  convey  the  legal  title 
will  be  recognized  by  the  courts  of  the  state  in  which  the  land  is 
located;  but  the  power  to  convey  must  be  conferred  either  by  statute 
or  by  act  of  the  holder  of  the  legal  title.  Joy  v.  Midland  State 
Bank,  244. 

2.  A  court  of  equity,  acquiring  jurisdiction  over  the  parties  in 
cases  of  fraud,  trust,  or  contrsict,  will  administer  full  relief  without 
regard  to  the  situation  of  the  property  in  which  the  controversy  had 
its  origin,  and  it  may  decree  a  conveyance  of  real  estate  beyond  the 
control  of  the  court,  provided  it  can  be  reached  by  the  exercise  of 
its  powers  over  the  person,  and  the  relief  asked  is  of  such  a  nature 
as  the  court  is  capable  of  administering.     Id. 

3.  Probate  Code,  §  315,  providing  that  distribution  may  be 
made  though  some  of  the  original  heirs,  legatees,  or  devisees  may 
have  conveyed  their  shares  to  others,  and  the  shares  must  be  as- 
signed to  the  person  holding  them  in  the"  same  manner  as  they 
otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees,  does 
not  refer  to  conveyances  made  by  heirs  prior  to  the  death  of  the 
ancestor,  and  the  county  court  is  without  jurisdiction  to  pass  on  the 
validity  or  invalidity  of  a  release  executed  by  an  heir  in  the  lifetime 
of  his  ancestor,  and  the  question  can  only  be  determined  in  a  court 
of  competent  jurisdiction.     In  re  Thompson  Estate,   546. 

COUNTER  CLAIM 

1.  In  an  action  by  the  father  for  the  earnings  of  his  minor 
son,  defendant  cannot  under  a  counterclaim  prove  alleged  negligent 
acts  of  the  minor  by  which  he  claims  to  have  been  damaged,  unless 
such  acts  would  be  in  themselves  a  cause  of  action  against  the 
father.     Fanton  v.  Byrum,  366. 

CRIMINAL  LAW 

1.  The  granting  of  a  new  trial  for  newly  discovered  evidence, 
which  is  simply  cumulative,  or  impeaching,  and  would  not  probably 
change  the  verdict  on  another  trial,  will  ordinarily  be  denied.  State 
V.   Laper,   151. 

2.  To  obtain  a  new  trial  for  newly  discovered  evidence,  ac- 
cused must  show  his  exercise  of  due  diligence  to  procure  the  evi- 
dence at  the  former  trial.     Id. 

3.  On  a  prosecution  for  receiving  stolen  property,  one  of  the 
material  questions  presented  was  as  to  the  identity  of  the  animal 
alleged  to  have  been  stolen.  One  person  from  whom  the  animal  was 
alleged  to  have  been  stolen  testified  that  the  animal  found  in 
accused's  jiossession  was  the  one  that  had  been  lost  or  stolen  from 
him  on  a  certain  date,  and  accused  testified  that  he  owned  the  ani- 
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mal  who  was  the  dam  of  the  one  in  controversy,  which  was  a  colt 
raised  by  him,  and  had  remained  in  his  possession  up  to  the  time 
of  the  trial,  and  his  testimony  as  to  the  ownership  was  corroborated 
by  several  witnesses.  On  rebuttal,  the  state  introduced  testimony  of 
several  witnesses  tending  to  corroborate  the  statements  of  the  per- 
son from  whom  the  animal  was  alleged  to  have  been  stolen.  Held, 
that  accused  w^as  not  bound  to  anticipate  that  the  rebutting  testi- 
mony would  be  such  as  to  overcome  the  testimony  introduced  by  him 
in  support  of  his  ownership  of  the  animal,  and  was  not  guilty  of 
such  want  of  diligence  in  not  producing  other  witnesses  as  to  his 
ownership  as  would  preclude  his  obtaining  a  new^  trial  for  such 
newly  discovered  evidence.     Id. 

4.  In  a  prosecution  for  receiving  stolen  property,  accused's 
testimony  as  to  his  ownership  of  the  animal  was  corroborated  by 
witnesses  who  testified  that  they  had  known  the  animal  alleged  to 
have  been  stolen  in  1906  and  received  by  accused  since  1905,  that  it 
was  the  property  of  accused,  and  that  at  various  times  they  had  seen 
the  animal  in  the  possession  of  accused,  being  used  and  driven  by 
him.  Held,  that  newly  discovered  evidence  that  the  animal  had  been 
in  the  possession  of  accused  from  the  year  1903  as  a  colt  and  from 
1905  as  a  two-year-old,  but  which  did  not  tend  to  support  the 
statement  of  any  particular  witness  who  had  testified  on  the  trial 
that  at  a  particular  time  and  place  he  had  seen  the  animal  in  the 
possession  of  accused  prior  to  January,  1906,  but  rather  that  they 
had  seen  the  animal  in  accused's  possession  at  other  times,  not  re- 
ferred to  by  witnesses  who  had  testified,  while  tending  to  establish 
the  same  ultimate  fact,  was  not  cumulative,  precluding  a  new 
trial.     Id. 

7).  Where  the  court  can  see  from  the  character  of  the  evidence 
sought  to  be  introduced  upon  a  new  trial  that  it  w^ould  probably 
change  the  result  or  tend  to  raise  a  doubt  in  the  minds  of  the  jury 
as  to  a  material  issue,  a  new  trial  should  be  granted,  though,  under 
the  technical  rules  of  court,  it  would  ordinarily  be  denied  on  the 
ground  that  the  newly  discovered  evidence  was  cumulative.     Id. 

6.  It  is  not  the  theory  of  the  law  that  rules  established  by 
courts  for  promotion  of  justice  and  the  ending  of  litigation  should 
be  used  for  the  purpose  of  injustice  or  in  denying  to  an  accused  an 
opportunity  to  establish  his  innocence  of  the  crime  charged  upon  a 
proper  showing  of  newly  discovered  evidence.     Id. 

7.  In  a  prosecution  for  murder,  where  the  evidence  showed 
that  the  fatal  shot  was  fired  either  by  the  deceased  herself  or  by  the 
defendant  at  close  range,  evidence  of  experiments  and  expert  testi- 
mony on  behalf  of  the  state  to  show  that  the  distance  of  the  revolver 
was  between  light  contact  and  one- fourth  inch  from  the  clothing  was 
immaterial.     State  v.  Jacobs,   183. 

8.  The  erroneous  admission  on  behalf  of  the  state  of.  im- 
material evidence  of  experiments  and  expert  testimony  to  show  the 
distance  of  the  revolver  from  breast  of  deceased  was  prejudicial  to 
accused.     Id. 

9.  In  a  prosecution  for  murder,  the  refusal  of  an  instruction 
that  it  is  no  part  of  the  jury's  duty  to  determine  how  the  fatal  shot 
was  fired,  unless  they  find  beyond  a  reasonable  doubt  that  it  was 
fired  by  the  defendant,  since  it  is  not  the  duty  of  the  defendant  to 
explain  how  the  shot  was  fired,  and  the  giving  of  an  instruction  that, 
if  the  jury  are  able  reasonably  to  account  for  the  death  of  deceased 
on  some  other  theory  than  that  of  the  guilt   of   the   defendant,   the 
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jury  should  find  the  defendant  not  guilty,  was  erroneous  as  requiring 
the  jury  to  account  for  the  death  of  deceased  on  some  other  theory 
than  that  of  defendant's  guilt  in  order  to  acquit.     Id. 

10.  The  defendant  was  indicted,  jointly  with  two  other  defend- 
ants who  pleaded  guilty,  for  the  larceny  of  two  horses,  it  appearing 
that  he  had  received  and  paid  for  seven  horses  stolen  by  the  other 
defendants  on  the  same  night,  five  from  one  owner  and  two  from  a 
different  owner  at  another  place;  the  state  claiming  such  delivery 
to  defendant  under  a  plan  between  all  of  the  defendants.  Defendant 
pleaded  a  former  acquittal  upon  an  indictment  charging  theft  from 
the  owner  of  the  five  horses.  The  evidence  and  the  testimony  as  to 
a  conversation  claimed  to  connect  the  defendant  with  the  theft  were 
identical  with  that  in  the  trial  on  the  former  indictment.  Held,  that 
under  the  provisions  of  the  Constitution  against  double  jeopardy, 
section  281,  Code  Cr.  Proc,  allowing  a  plea  of  former  conviction  or 
acquittal  of  "the  offense  charged,"  and  section  290  Code  Cr.  Proc, 
making  a  former  conviction  or  acquittal  a  bar  to  an  indictment  for 
"the  offense  charged"  in  the  former  indictment,  the  offense  charged 
by  this  indictment  was  a  distinct  offense,  to  which  the  former 
acquittal  was  no  bar.     State  v.  Barnes,  268. 

11.  Where  on  the  same  expedition  there  are  several  distinct 
larcenous  takings,  as  taking  the  goods  of  one  person  at  one  place, 
and  afterwards  taking  the  goods  of  another  at  another  place,  as 
many  crimes  are  committed  as  there  are  distinct  takings.     Id. 

12.  Where  the  instructions  in  a  criminal  trial  were  full  and 
ample,  and  fairly  presented  all  the  matters  sought  by  appellant's  re- 
quested instructions  which  were  refused,  there  was  no  error.     Id. 

13.  A  sentence  is  not  objectionable  because  without  giving 
credit  for  good  time  it  would  terminate  between  November  and 
March,  in  violation  of  Pen.  Code,  §  799,  since,  if  accused  conducted 
himself  properly,  the  sentence  would  not  expire  in  the  winter  time. 
State  V.  Whit  marsh,  426. 

14.  Pen.  Code,  §  351,  relating  to  sodomy,  provides  that  every 
person  who  is  guilty  of  the  detestable  and  abominable  crime  against 
nature,  committed  with  mankind  or  with  a  beast,  is  punishable  by 
imprisonment,  etc.  Held,  that  the  words  "crime  against  nature," 
as  used  in  such  section,  were  not  limited  to  the  common-law  crime 
of  sodomy,  which  included  only  an  act  committed  per  anum,  but 
covered  unnatural  carnal  copulation  by  means  of  the  mouth.     Id. 

15.  Under  Session  Laws  of  1903,  c.  154,  §  3,  evidence  of  gen- 
eral reputation  held  to  show  that  the  house  was  a  bawdyhouse.  State 
V.   Ballew,  494. 

16.  The  evidence  as  to  whether  a  confession  was  voluntary 
being  conflicting,  leaving  the  court  in  doubt,  it  may  submit  such 
evidence  to  the  jury,  admitting  the  confession  in  evidence,  to  be  con- 
sidered if  they  find  it  was  voluntary.     State  v.  Montgomery,   539. 

17.  A  statement  made  by  one  who  was  ill  and  vomiting,  but 
who  had  said  nothing  to  indicate  that  he  realized  that  he  was  dying, 
was  not  admissible  as  a  dying  declaration.     State  v.  Swenson,  589. 

18.  A  statement  by  decedent  while  she  was  ill  and  being  ex- 
amined by  a  physician,  and  in  accused's  presence,  that  accused  gav« 
her  a  drink  the  night  before  which  made  her  sick,  and  she  had  got 
worse  ever  since,  was  not  admissible  as  part  of  the  res  gestae,  wher« 
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accused    immediately   denied   having   done   so   and   the   evidence   con- 
clusively sliowed  that  decedent  was  not  ill  the  night  before.     Id. 

19.  Hypothetical  questions  must  be  based  upon  facts  provod  or 
which  the  evidence  tends  to  prove,  and  evidence  meroly  that  accused 
had  opportuniLy  to  administer  partial  doses  of  strychnine  to  da- 
cedc'iit.  without  any  evidence  that  ha  had  done  so,  or  of  illness  from 
the  partial  doscp,  does  not  authorize  a  hypothetical  question  to  a 
physician  as  to  the  cumulative  effect  of  such  partial  doses.      Id. 

20.  The  denial  by  accused  of  an  incriminatory  statement  made 
in  his  presence  obviates  the  effect  of  such  statement  as  evidence  to 
prove  the  facts  stated.     Id. 

21.  Dorcdent's  knowledge  of  Impending  dissolution  so  as  to 
authorize  a  Ftjitomont  of  the  dying  declaration  may  be  inferred  from 
his  conduct,  condition,  or  statement.      Id, 

22.  Evidence  in  a  prosecution  for  stealing  a  horse  held  sufli- 
cient  to  est;U)lish  th'^  corpus  delicti  and  the  ownership  of  the  prop- 
erty.    State  V.  Hrandell,   643. 

2o.  Evidence  in  a  prosecution  for  larceny  corroborating  an 
accomplice  In  Id  sufTlcient  to  sustain  a  conviction.     Id. 

DAMAGES 

1.  A  complaint  alleging  that  defendant  unlawfully,  maliciously, 
and  v.antonly,  by  force  of  arms,  forcibly  took  horses  from  the 
possesHion  and  (ontrol  of  plaintiffs  and  drove  and  chased  th.MU  for 
a  number  of  milc^s  in  an  unn^K-essarily  cruel  and  wanton  minnar, 
whereby  they  were  greatly  damaged  and  injured,  to  the  damage  of 
plaintifis  in  the  sum  of  si  0,000,  sufficiently  charged  damage  to  the 
horses.     Hall  v.  Biddle,  178. 

2.  Under  Code  Civ.  Proc.  §  411,  subd.  f),  providing  for  dam- 
ages when  an  appeal  is  taken  for  delay,  an  appellant  who  has  no 
faith  in  his  appeal,  but  who  only  desires  delay,  is  subject  to  dam- 
ages.    Richardson  v.  Carlis,  203. 

3.  Laws  19  07,  c.  215,  relating  to  the  liability  of  railroad  cor- 
porations for  injury  caused  by  fires,  does  not  penalize  them  for 
failure  to  comply  with  any  specifi'^  duties,  but  creates  absolute 
liability  for  ac.ual  damages  when  injury  occurs,  regardless  of  negli- 
gence or  violation  of  duty;  the  penalty  of  double  damages  fixed  by 
the  statu! e  being  inflicted  for  failure  to  ascertain  and  pay  actual 
damages  for  injuries  after  notice;  and  so  construed,  the  act  is  a 
proper  exercise  of  the  police  power.  Polt  v.  Chicago,  M.  &  St.  P.  Ry. 
Co..    379. 

4.  Where  an  engine  was  sold  under  an  implied  warranty  that 
It  was  sound  and  merchantable,  the  measure  of  damages  for  breach 
of  the  warranty  was  governed  by  Civ.  Code,  §  230.'),  providing  that 
the  damages  are  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  referred,  if  ft 
had  been  complied  with,  over  its  actual  value  at  that  time;  and 
hence,  in  an  action  for  breach  of  such  warranty  in  the  sale  of  an 
engine,  it  was  error  to  admit  evidence  of  the  loss  of  profits  and  to 
charge  that  if  plaintiff  did  not  know  of  the  terms  contained  in  a 
catalogue  issued  by  defendant  and  providing  that  under  no  circum- 
stances would  the  latter  be  responsible  for  any  damages  beyond  the 
value  of  the  goods,  plaintiff  might  recover  such  amount  as  he  was 
damaged  by  the  defects  in  the  engine.  Christiernson  v.  Mfg.  &  S. 
Co.,   529. 
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5.  A  complaint  in  an  action  for  personal  injuries  which  sets 
out  the  nature  and  extent  of  the  injuries  and  whi^h  avers  that  plain- 
tifi"  was  thereby  permanently  injured  and  ever  since  has  been  unable 
to  attend  to  the  performance  of  his  usual  business,  is  sufficient  to 
authorize  tl^e  admission  of  evidence  that  he  received  the  injury  in 
the  F.'iring:  of  tb'»  year,  and  th-.it  as  a  result  thereof  h'^  was  rendered 
un/'-ble  to  a  t  nd  to  his  l-.ind  and  oiher  bu?incns,  the  latter  of  which 
coi;!d  bo  followed  only  duriiiL--  t^o  s^jrlncr  and  early  summer  months. 
Smifh  V.  C.  M.  &  St.   P.  Ry.  Co.,  .',.","). 

DKEOS 

(See    Receivers,    1.) 

I>KS(  K\T    \M)   niSTIMHUTIOX 

1.  Civ.  Vodo,  {•§  2ir>.  018,  d-r^'lrrini:  thai  a  in  ^re  ox ')e.c t:\nvy  of 
an  heir  ai>i):iroiii,  is  nol.  an  ini'  rv'Ht,  and  t-ni^  a  nu're  possibility  not 
connled  wiih  an  in: crest  n.ay  not  be  transferrod,  is  dr^chiritory  of 
the  common  l-iv  that  a  m'^vo  rxjx'ctancy  not  coudLhI  v.'iih  an  interest 
mav  not  ho  sold  or  iiss-'i:nc  «i.  ko  tlial  a  re  1:m3so  by  on  heir  in  the  life- 
tint^  of  tlu.'  anc^^sior  of  bis  lr,ir'i\'>>;|  in  tlie  estate  of  ihe  ancestor  is 
inopera;i\e.      In  re  Tiii)n:;^son  ITtriate,   .")4»J. 

DIVOP.CE 

1.  Th'^  Ru'n'ome  Court  has  iuri^'d'ction  to  prant  temporary  ali- 
mony and  suit  money  pc^Mlin.L^  an  ann'^il  in  a  divorce  arn'on,  and  this 
notv.  itbs'-uid'nr:  tb?  cir(nit  court,  nndcr  (Mv.  Code,  §  9(J,  may  grant 
such  relioi  if  aiJ^lied  to.     Wells  v.  Wells,   7  0. 

2.  The  Sni>r(MMe  Court  n^-iy  refjuire  the  payment  of  temporary 
al'mony  and  i^ni!  r^c  n^n-  iKn.d-nu:  an  ajnioal  by  a  husband  from  the 
allowanci^  of  nornuin'Mit  alii-'ony;  tl^at  p-irt  of  the  decree  gr:intins  the 
divorce  not  beinrr  (lU^svioncd,  rnd  is  not  wiiliout  \h^  power  to  do  so 
on  the  theor^-  tbat,  the  part  of  tlie  dn-r^e  ?i:rant!nf2;  the  divorce  not 
beinn*  appealed  from,  it  is  a  verity,  and  thai,  therefore,  at  the  time 
of  the  app(\il  the  parties  had  (eased  to  be  husband  and  wife.  Tu*^tle 
v.  Tuttle,   9G. 

?>.  If  a  d'vorce  decree  was  res  judicata  as  to  the  facts  aliecting 
the  riehts  of  the  panics  as  such  facts  existed  at  the  lime  of  and 
prior  to  the  decree,  whore  t!ie  court  found  upon  gran^ini?  the  decree 
that  plaint  ifl'  had  conduced  herself  as  a  faithful  wife,  defendant 
caniKDt  claim,  upon  a  pubsecjuent  n^oiion  to  vacate  the  decree  as  it 
related  to  the  custody  of  the  child,  that  the  original  finding  was 
not  true,  in  that  plaint -ft*  Had  sus^^ained  meretricious  relations  with 
her  present  husband.     Walla  e  v.  Wallace,   23  0. 

4.  The  rights  of  the  parents  are  subservient  to  those  of  the 
child,  in  delermin'n.^^  in  whose  custody  it  should  be  p:iven,  and  the 
court  properly  awarded  the  custody  of  a  seven  year  old  female  child 
to  one  of  the  parents  for  the  entire  school  year,  so  as  not  to  inter- 
fere v/ith  her  education,  instead  of  awarding  its  custody  to  each  of 
the  parents  for  an  equal  length  of  time;  the  mother  living  in  one 
state  and  the  fatlier  living  in  another  state.     Id. 

5.  PlaintilY  was  granted  a  divorce  and  |2,000  alimony,  payable 
In  four  equal  installments:  defendant  being  required  to  execute  a 
bond  for  $3,000  to  pay  the  same.  Defendant  tendered  plaintiff's 
attorney  the  first  installment  of  |400  and  offered  to  furnish  the 
bond,  but  the  payment  was  refused,  and  plaintiff  appealed  from  the 
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judgment  for  alimony.  Defendant  on  appeal  was  required  to  pay 
suit  money  and  temporary  alimony  pending  appeal,  whereupon  plain- 
tiff applied  for  an  order  requiring  defendant  to  execute  a  bond  to 
secure  compliance  with  the  order  and  such  judgment  for  permanent 
alimony  as  plaintiff  should  ultimately  recover.  Held,  that  since  no 
judgment  for  permanent  alimony  would  be  rendered  on  appeal,  but 
the  award  made  by  the  trial  court  would  either  be  reversed,  modified, 
or  affirmed,  and  the  amount  awarded  at  the  trial  was  presumptively 
correct,  the  application  would  be  denied;  there  being  no  reason  to 
apprehend  that  defendant  would  not  comply  with  the  orders  made. 
Tuttle  V.  Tuttle,  306. 

6.  The  amount  the  wife  should  receive  as  permanent  alimony 
when  granted  a  divorce  for  her  husband's  fault  rests  in  the  sound 
discretion  of  the  trial  court;  yet  if  the  award  is  erroneous  on  its 
face  or  inequitable  to  either  party,  it  may  be  reviewed  on  appeal. 
Tuttle  V.  Tuttle,   545. 

7.  In  determining  the  amount  of  permanent  alimony  to  be 
awarded  to  a  wife  on  her  obtaining  a  divorce  for  the  husband's  fault, 
the  court  should  consider  the  value  of  his  property,  his  capacity  to 
earn  money,  the  value  of  her  property,  the  age  and  health  of  each, 
position  in  society,  faults  of  each  as  the  cause  of  the  separation,  the 
care  and  custody  of  children,  if  any,  and  if  there  be  no  children,  and 
the  husband  has  both  real  and  personal  property  and  the  wife  has 
none,  she  is  entitled,  in  the  absence  of  other  controlling  circum- 
stances, to  at  least  one-third  in  value  of  his  entire  property.     Id. 

8.  "Permanent  alimony"  is  that  provision  which  the  law  makes* 
for  the  support  of  a  wife,  or  of  her  who  was  a  wife,  out  of  the 
estate  of  the  husband  after  separation,  in  lieu  of  his  common-law 
obligation  to  support  her  as  his  wife  if  they  should  have  continued 
living  together.     Id. 

9.  Plaintiff,  who  was  36  years  of  age,  and  defendant  46,  after 
having  been  married  about  three  years  were  divorced  because  of 
defendant's  extreme  cruelty.  At  the  time  of  the  decree,  defendant's 
property  amounted  to  |16,500,  nearly  all  of  which  had  been  accumu- 
lated prior  to  the  marriage.  Plaintiff  had  no  property  except  her 
wearing  apparel,  worth  |75  when  married,  and  not  to  exceed  $50  at 
the  date  of  the  decree.  Neither  plaintiff  nor  defendant  had  any 
children,  and  in*  anticipation  of  the  suit,  defendant  transferred  a 
portion  of  his  estate,  worth  $8,000,  to  his  sister.  The  court  allowed 
plaintiff  in  all,  for  temporary  alimony  and  expense  money,  $630. 
Held,  that  an  award  of  $2,000  as  permanent  alimony  was  an  im- 
proper exercise  of  discretion  and  should  be  increased  to  $5,500,  pay- 
able in  yearly  installments  of  $1,000  each,  and  made  a  first  lien  on 
all  of  defendant's  property.     Id. 

ELECTIONS 

1.  Laws  1909,  c.  90,  §  1,  makes  one  ineligible  for  the  office  of 
county  superintendent  of  schools  who  does  not  hold  a  certificate  of 
a  certain  grade.  Section  2  provides  that,  if  any  person  file  a  sworn 
statement  with  the  county  auditor  15  days  before  any  primary  or 
other  election  that  one  whose  name  has  been  certified  to  the  county 
auditor  as  a  candidate  for  county  superintendent  is  not  qualified  to 
hold  such  office,  the  candidate  shall  file  with  the  auditor  proof  of  his 
qualification,  and,  if  he  does  not  do  so,  his  name  shall  not  be  placed 
upon  the  official  ballot  by  the  county  auditor.  Chapter  297,  §  10, 
makes  the  filing  of  a  nominating  petition,  together  with  the  candi- 
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date's  declaration  that  he  will  qualify  if  nominated  and  elected, 
sufficient  to  require  his  name  to  be  printed  upon  the  primary  ballot 
without  any  other  condition,  and  section  63  provides  that  all  suc- 
cessful party  candidates  whose  nomination  papers  were  filed  in  the 
office  of  the  county  auditor,  etc.,  shall  have  their  names  printed  upon 
the  official  ballot  for  use  at  the  succeeding  election.  Held,  that  the 
county  auditor  would  not  be  prohibited  from  placing  upon  the  ballot 
the  name  of  one  who  was  nominated  as  the  candidate  of  the  Repub- 
lican party  for  the  office  of  superintendent  of  schools,  at  the  suit 
of  an  elector  of  that  party  on  the  ground  that  such  candidate  would 
not  be  eligible  for  the  office  under  section  1  if  elected,  where  no 
objection  was  made  before  the  primary  election  as  provided  in  sec- 
tion 2;  it  being  permissible  for  a  political  party  to  nominate  an 
Ineligible  candidate'  in  the  absence  of  such  section.  State  v. 
Blegen,  106. 

EMINENT   DOMAIN 

1.  In  an  action  against  a  railroad  company,  which  had  con- 
structed its  tracks  adjacent  to  plaintiff's  lot,  closing  the  street  and 
alley  adjacent  thereto,  and  cutting  off  access  to  the  lot  on  one  side, 
for  injuries  from  such  obstruction  and  from  the  operating  of  trains 
and  the  erection  of  an  elevator  adjoining  plaintiff's  lot,  it  was  error 
to  charge  that  any  person  or  corporation  is  as  a  matter  of  law  liable 
to  another  for  damages  to  his  property,  and  that,  if  defendant  had 
damaged  plaintifi's  property  to  any  extent  by  reason  of  the  facts 
in  the  case,  plaintiff  could  recover,  and  that  the  damage  in  the  case, 
if  any,  was  simmered  down  to  the  question  whether  defendant  by  its 
acts  had  decreased  the  market  value  of  plaintiff's  property,  since 
under  such  instruction  the  jury  could  base  its  verdict  upon  the 
undesirability  of  plaintiff's  lot  for  residence  purposes  or  business, 
owing  to  noise,  smoke,  jarring,  etc.,  regardless  of  whether  defendant 
was  in  anv  wise  negligent  in  running  its  trains.  Clayton  v.  Minne- 
sota, D.  &  P.  Ry.  Co.,  227. 

2.  The  interest  in  lands  acquired  by  condemnation  proceedings 
by  a  railroad  under  the  laws  in  force  in  1887  was  a  fee  title. 
Hedger  v.  B.  &  N.  W.  Ry.  Co.,  491. 

ESTOPPEL 

1.  In  an  action  by  a  mortgagee  for  conversion  of  two  horses 
bought  by  the  defendant  from  the  mortgagor,  evidence  that  after 
defendant's  purchase  plaintiff  told  another  that  he  did  not  expect  to 
rely  upon,  and  did  not  claim  anything  under,  such  mortgage,  was 
immaterial,  and  was  properly  excluded.     Simonson  v.  Aney,   121. 

EVIDENCE 

1.  A  parole  contemporaneous  agreement  which  was  the  In- 
ducing cause  of  a  written  contract,  or  forming  a  part  of  the  con- 
sideration therefor,  or  upon  the  faith  of  which  the  written  contract 
was  executed,   is  admissible.     De  Pue  v.   Mcintosh,   42. 

2.  Civ.  Code,  §  1239,  providing  that  the  execution  of  a  contract 
in  writing  supersedes  all  oral  negotiations,  does  not  preclude  defend- 
ant from  showing  in  defense  to  an  action  for  the  price  of  drilling  an 
artesian  well  that  at  the  time  of  making  the  written  contract  he 
owned  a  large  tract  of  land  used  as  a  stock  ranch,  upon  which  he 
kept  a  large  number  of  horses  and  cattle;  that  his  sole  object  in 
having  the  well  was  to  water  such  stock,  which  plaintiff  knew;  that 
plaintiff   represented    that    he    would    construct    a    well    sufficient    for 
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that  purpose,  and  that  relying  upon  such  representation  defendant 
entered  into  the  wriiten  contract;  and  that  such  well  was  insufficient 
for  the  purpose  intended.      Id. 

3.  Under  Civ.  Code,  §  12  56,  providing  that  a  contract  may  be 
explained  by  reference  to  the  circumstances  under  which  made,  and 
the  matter  to  which  relating,  defendant,  in  an  action  tor  the  price  of 
driliiufe  a  flowing  well,  can  show,  to  explain  what  was  meant  by  the 
term  "flowing  well,"  that  he  was  the  owner  of  a  stock  ranch  upon 
which  he  kept  a  large  amount  of  live  stock;  that  his  sole  object  in 
having  the  well  \sa3  to  water  such  stock,  which  plaintiff  knew;  that 
plamiift  represented  that  he  would  construct  a  well  suilicient  for 
that  purpose,  and  tiiaL  relying  on  such  representation  defendant  en- 
tered in.o  the  contract,  and  that  the  well  was  insullicient  for  the 
purpose   intended.      Id. 

4.  Plaintiii  agre'ed  to  dig  an  artesian  well  for  defendant,  which 
upon  completion  proved  unsatisfactory  to  defendant,  whereupon 
plciiUiiu,  with  doicndauLS  consent,  dug  a  se.ond  well  in  place  of  the 
first,  which  was  nnmediaLCly  abandoned  upon  the  commencement  of 
the  second.  Held,  in  an  action  for  digging  the  second  well,  that  it 
was  en  or  to  permit  defendant  to  show  the  defects  claimed  by  him 
to  exist  in  the  construction  of  the  first.  Norbeck  &  Nicholson  Co.  v. 
Mollock,   55. 

5.  In  an  action  for  digging  an  artesian  well  the  flow  of  which 
was  not  guaranteed  by  pla^ntin.  ex^ept  on  such  altitudes  as  flow 
could  be  obtained,  it  was  error  to  permit  defendant  to  show  the 
comparative  liow  of  other  wells  within  a  radius  of  four  or  five  miles, 
for,  without  speciljcaiion  as  to  quantity,  the  contract  was  fuUilled, 
though  the  flow  may  have  been  scant  as  compared  with  other 
wells.     Id. 

6.  Evidence  in  an  action  to  hold  defendants  liable  on  checks  held 
insuh.cient  to  connect  deiendant  therewith,  either  as  maker,  payee, 
indorser,  or  indorsee,  and  to  disclose  no  circumstances  showing  a 
liability  thereon.     Monson  v.  Henry,  85. 

7.  Evidence  in  a  boundary  line  case  affecting  an  entire  town- 
ship held  to  show  overwhelmingly  that  many  of  the  original  govern- 
ment mounds  and  pits  located  within  the  township  lines  were  still 
visible;  that,  though  the  others  had  become  obliterated,  yet,  in  view 
of  the  proof  of  their  former  location  as  shown  by  "calls,"  fences, 
highways,  groves,  etc.,  few,  if  any,  of  such  mounds  had  been  "lost"; 
that,  if  any  had  become  "lost,"  thoy  could  have  readily  been  located 
by  measuring  from  visible  mounds  or  from  restored  "obliterated" 
mounds.     Wentzel  et  al.  v.  Claussen  et  al.,  89. 

8.  It  must  be  presumed  that  a  county  auditor  will  perform  his 
official  duties  at  the  proper  time.     State  v.  Blegen,  106. 

9.  Testimony  by  an  attorney  and  his  stenographer  that  a  note 
left  in  his  care  cannot  be  found  in  his  oflice  after  a  thorough  search 
Is  sufficient  to  allow  the  admission  of  secondary  evidence  of  its  con- 
tents.    Simonson  v.  Aney,  121. 

10.  Since  an  unauthorized  declaration  of  an  agent  does  not 
bind  'the  principal,  unless  a  writing  is  at  least  presumptively  the  in- 
tentional or  authorized  act  of  the  party,  it  should  not  be  received  in 
evidence  against  him  without  preliminary  proof  of  his  responsibility 
for  its  contents.     Behrens  L.  Co.  v.  Lager,  161. 

11.  A  pleading  verified  by  the  party  and  containing  an  admis- 
sion of  a  material  fact   in  issue   is   admissible   against  him,   though 
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superseded   by  an  amended   pleading;    but  the  party   may  controvert 

it   by   evidence   and   show    that   the   admission  was   inserted   through 

inadvertence,   by   his  own  mistake,   or   by   the  mistake   of   his   attor- 
ney.    Id. 

12.  Where  the  issue  was  whether  a  husband  acted  as  agent  of 
his  wife,  a  question  asked  a  witness  as  to  whether  he  knew  who  the 
husband  was  acting  for  was  proper  as  calling  for  a  fact.     Id. 

13.  Persons  who  have  for  years  been  in  the  business  of  raising 
horses  upon  the  range  and  sailing  them  are  competent  to  testify  as 
experts  as  to  the  value  of  horses,  both  when  injured  and  uninjured. 
Hall  v.  Biddle,  178. 

14.  In  an  action  for  injuries  to  animals,  where  the  evidence 
showed  the  manner  in  which  plaintiffs  claimed  the  animals,  had  been 
misused,  plaintihs'  testimony  as  to  the  amount  the  horses  were  dam- 
aged was  not  incompetent  as  a  conclusion,  especially  where  one  of 
the  plaintifls  not  only  stated  the  amount  of  damages  per  head,  but 
stated  the  condition  of  the  horses  after  the  alleged  misuse;  the  case 
being  one  wherein  witnesses  would  be  qualified  to  give  the  value  of 
the  property,  both  betore  and  after  the  damage,  and  an  estimate  of 
damage  being  merely  a  short  way  of  stating  the  difierence  in  the 
value.     Id. 

15.  Evidence  by  plaintiff  in  mortgage  foreclosure  of  his  owner- 
ship by  assignment  of  the  notes  and  mortgage  held  suiiicient,  espe- 
cially as  against  one  not  claiming  through  the  original  mortgage. 
Sandys  v.  Robinson,  281. 

16.  Where,  in  an  action  for  breach  of  marriage  promise,  there 
was  no  direct  evidence,  but  slight  circumstances,  indicating  that 
plaintiii  had  given  birtli  to  a  cnild,  and  that  defendant  was  the 
father,  evidence  of  a  conversation  between  plaintifi  and  defendant  as 
to  the  child  when  they  were  discussing  the  question  of  marriage  was 
admissible  as  throwing  light  on  the  reasonableness  of  the  direct 
testimony  of  the  parties  on  the  issue  of  marriage  promise,  which 
was  in  direct  conflict.     Poe  v.  Arch,   292. 

17.  Statements,  in  the  oath  of  a  taxpayer  attached  to  his 
assessment  scaieuient,  that  such  statement  included  all  of  his  prop- 
erty taxable  in  a  certain  county,  was  a  self-serving  declaration,  so 
as  to  be  inadmissible  in  a  suit  to  enjoin  the  collection  on  the  ground 
that  the  property  was  taxable  in  such  other  county  and  not  in  de- 
fendant county.     Morse  v.  Stanley  Co.,  315. 

18.  A  presumption  is  generally  only  a  rule  of  law  as  to  which 
party  shaU  first  proceed  and  go  forward  with  the  evidence  to  prove 
an  issue.     Rock   Island  Plow  Co.   v.   Balderson,   399. 

19.  Where,  in  an  action  on  an  indemnity  agreement,  defendant 
did  not  allege  fraud  or  mistake,  but  only  failure  of  consideration,  he 
could  not  vary  the  terms  of  the  written  agreement  by  parol  evidence. 
Bower  v.  Jones,   415. 

20.  In  a  suit  to  determine  water  rights  between  appropriators 
and  riparian  proprietors  for  irrigation,  a  complaint,  in  an  action  by 
plaintiffs  grantor  against  H.,  to  recover  for  water  used  by  H.,  show- 
ing the  number  of  inches  claimed  to  be  used  by  plaintiff's  grantor  at 
the  time,  verified  by  its  superintendent,  was  competent  as  an  admis- 
sion against  the  grantor's  interest  and  available  against  plaintiff. 
Redwater  L.  &  C.  Co.  v.  Reed,  467. 

21.  Where  plaintiff  claimed  a  water  right  located  by  N.,  who 
testified   as   to   the   date   of   his   location,   copies   of   N.'s   pre-emption 
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proof,  showing  a  date  later  than  that  stated  by  N.,   was  admissible 
both  on  cross-examination  and  as  independent  evidence.     Id. 

22.  Where  an  answer  by  a  defendant  who  was  plaintiff's  grantor 
was  admissible  against  the  latter  as  an  admission  against  interest,  it 
was  also  admissible  against  plaintiff  as  grantee.     Id. 

23.  Where  an  answer  filed  in  a  suit  by  plaintiff's  grantor  was 
offered  as  an  admission  against  interest,  defendants  were  not  re- 
quired to  offer  the  complaint  to  which  the  answer  referred,  which 
could  not  have  affected  the  answer  in  so  far  as  it  related  to  the  issue 
in  question.     Id. 

24.  Where  an  answer  is  offered  in  evidence  as  a  declaration 
against  interest,  whether  the  court  in  which  the  answer  was  filed 
had  jurisdiction  of  the  suit  is  immaterial.     Id. 

25.  A  mistake  of  counsel  in  describing  the  contents  of  the 
record  of  a  deed  was  immaterial,  where  the  record  offered  tended  to 
establish  the  title  it  was  offered  to  support.     Id. 

26.  Where  -a  person  makes  a  settlement  on  government  land, 
and  subsequently  acquires  title  by  patent  from  the  government,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
he  continued  to  reside  on  the  land  until  he  acquired  title,  and  that 
he  resided  thereon  when  it  was  opened  for  settlement;  it  appearing 
that  ihe  land  was  open  between  the  date  of  his  declaratory  state- 
ment and  the  date  of  his  patent.     Id. 

2.7.  A  statement  made  by  one  who  was  ill  and  vomiting,  but 
who  had  said  nothing  to  indicate  that  he  realized  that  he  was  dying, 
was  not  admissible  as  a  dying  declaration.     State  v.  Swenson,   589. 

28.  A  statement  by  decedent  while  she  was  ill  and  being  ex- 
amined by  a  physician,  and  in  accused's  presence,  that  accused  gave 
her  a  drink  the  night  before  which  made  her  sick,  and  she  had  got 
worse  ever  since,  was  not  admissible  as  part  of  the  res  gestae,  where 
accused  immediately  denied  having  done  so  and  the  evidence  con- 
clusively showed  that  decedent  was  not  ill  the  night  before.     Id. 

29.  Hypothetical  questions  must  be  based  upon  facts  proved  or 
which  the  evidence  tends  to  prove,  and  evidence  merely  that  accused 
had  opportunity  to  administer  partial  doses  of  strychnine  to  de- 
cedent, without  any  evidence  that  he  had  done  so,  or  of  illness  from 
the  partial  doses,  does  not  authorize  a  hypothetical  question  to  a 
physician  as  to  the  cumulative  effect  of  such  partial  doses.     Id. 

30.  The  denial  by  accused  of  an  incriminatory  statement  made 
in  his  presence  obviates  the  effect  of  such  statement  as  evidence  to 
prove  the  facts  stated.     Id. 

31.  Existence  of  a  partnership  may  be  proved  by  parol  evi- 
dence.    Hardin  v.  Hardin,  601. 

32.  As  between  the  partners  there  may  be  shown  an  interest  in 
real  estate  existing  through  a  partnership  agreement  resting  in  parol 
only.     Id. 

33.  Where  a  maker  of  a  note  sued  on  by  an  indorsee  in  good 
faith  for  value  before  maturity  admitted  the  genuineness  of  his 
signature,  but  asserted  that  the  typewritten  body  was  made  without 
his  knowledge  or  authority,  evidence  that  three  years  before  the 
execution  of  the  note  the  payee  had  attempted  to  imitate  the  signa- 
ture of  the  maker  was  inadmissible.     Louder  v.  Hunter,  629. 

34.  The  maker  of  a  note  who  admitted  the  genuineness  of  his 
signature,  but  asserted  that  the  typewritten  body  thereof  was  made 
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without  his  knowledge  or  authority,  could  not  show,  as  against  an 
indorsee  in  good  faith  for  value  before  maturity,  that  16  or  17 
months  before  the  date  of  the  note  he  had  discovered  a  check  to 
which  the  payee  had  attempted  to  imitate  the  maker's  handwriting, 
especially  when  the  maker  did  not  qualify  as  an  expert.     Id. 

35.  Where,  in  an  action  on  a  policy,  providing  that  it  should 
be  void  In  case  other  insurance  was  taken  without  defendant's  con- 
sent, it  was  claimed  that  G.  who  issued  the  new  insurance  was  also 
defendant's  agent  at  the  time,  and  had  informed  defendant's  secre- 
tary thereof  before  the  loss,  the  court  erred  in  permitting  G.  over 
defendant's  objection  to  testify  that  on  the  date  the  second  policy 
was  issued  he  was  soliciting  insurance  for  defendant,  and  was 
authorized  to  do  business  for  them  and  by  them.  Chaplin  v.  Mutual 
Ins.  Co.,   632. 

36.  In  general,  a  witness  who  is  not  an  expert  cannot  express 
any  opinion  on  a  question  with  relation  to  which  all  the  facts  may 
be  placed  before  a  jury.     Id. 

37.  In  an  action  on  a  valued  policy,  it  was  error  to  permit 
plaintiff  to  prove  that  the  premises  had  been  materially  increased  in 
value  since  the  policy  was  taken  out  by  the  addition  of  improve- 
ments.     Id. 

EXECUTORS  AND  ADMINISTRATORS 

1.  Under  the  statute  passing  to  the  personal  representative  of 
a  decedent  the  right  of  possession  of  his  real  estate  for  the  purpose 
of  administration,  an  alleviation  in  an  action  to  quiet  title  by  an 
administrator  that  defendants  claimed  adversely  to  the  heirs  of  his 
intestate  is  equivalent  to  an  allegation  of  a  claim  adverse  to  the  ad- 
ministrator and  is  a  sufficient  pleading  of  such  adverse  claim,  not- 
withstanding there  is  no  direct  allegation  of  a  claim  adverse  to  the 
plaintiff  as  administrator.     Berry  v.  Howard,   29. 

2.  An  administrator  has  an  interest  in  decedent's  real  estate 
within  Code  Civ.  Proc.  §  675,  authorizing  an  action  by  any  person 
against  another  claiming  an  interest  in  real  estate  adverse  to  him, 
and,  if  another  is  asserting  a  claim  adversely  to  such  interest,  he 
may  maintain  an  action.     Id. 

3.  Where  a  decree  of  distribution  adjudged  plaintiff  to  be  the 
owner  of  certain  land  under  the  will  of  her  husband,  it  was  suffi- 
cient to  establish  title  in  her,  as  against  collateral  attach,  regardless 
of  the  validity  of  the  deed  executed  by  her  as  executrix  by  herself 
individually.     Redwater  L.   &  C.  Co.  v.  Reed,   468. 

4.  A  sale  by  an  administrator  is  a  judicial  sale  and  has  a  like 
effect  as  a  sheriff's  sale  under  an  execution.     Shutz  v.  Tidrick,  505. 

5.  A  deed  of  lots  executed  in  18^3  was  recorded  In  April, 
1902.  Within  two  or  three  years  after  the  execution  of  the  deed 
trees  were  set  out  on  the  lots  and  a  sidewalk  was  constructed,  and 
a  barn  was  built  on  one  of  the  lots,  but  it  was  soon  destroyed  by 
fire.  The  house  occupied  by  the  grantee,  who  left  the  state  in  1894 
or  189  5,  was  on  another  lot.  The  grantee  aft^r  leaving  the  state 
was  never  in  possession  of  the  lots  either  by  himself  or  tenants. 
In  1896  the  grantor  died  and  his  widow,  as  administratrix,  sold  the 
land  by  quitclaim  deed,  dated  January  9,  1902,  which  deed  was  re- 
corded January  16th  following.  Held,  that  the  purchaser  from  the 
administratrix  was  not  chargeable  with  notice  of  the  outstanding 
title  or  with  facts  putting  him  on  inquiry  as  to  its  existence,  and  his 
title  was  superior.     Id. 
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6.  Where  an  executor  received  about  $2,600  of  personality, 
consisting  chiefly  of  cash  and  certificates  of  deposit,  and  where,  from 
the  nature  of  the  balance  of  the  property,  he  was  called  on  to  per- 
form but  limited  services,  the  statutory  compensation,  based  on  the 
value  of  the  estate,  was  a  liberal  compensation  for  his  services  as 
executor,  and  for  the  legal  services  rendered  by  a  firm  of  attorneys 
of  which  he  was  a  member.     In  re  Nelson's  Estate,   615. 

7.  A  petition  by  adult  heirs  and  on  behalf  of  minor  heirs  to 
open  a  decree  of  the  county  court  approving  the  final  report  of  the 
executor  and  distributing  the  estate,  to  correct  an  error  resulting 
from  an  erroneous  allowance  to  the  executor  and  his  attorney,  which 
purports  to  be  a  petition  of  persons  interested  in  the  estate,  and 
which  sets  forth  facts  showing  that  the  allowance  is  erroneous  as  a 
matter  of  law,  and  which  avers  the  fact  of  the  minority  of  heirs  and 
presentation  of  the  petition  on  their  behalf,  is,  as  to  such  heirs,  a 
sutticient  petition  within  Prob.  Code,  §  287,  authorizing  persons 
laboring  under  any  legal  disability,  to  move  to  reopen  the  account  of 
execuior  before  final  distribution;  the  term  "legal  disability"  in- 
cluding minority,  though  the  minors  have  a  guardian.      Id. 

8.  The  only  exception  to  the  rule  that,  under  the  Probate 
Code,  a  decree  allowing  a  final  report  of  an  executor  is  conclusive 
except  as  against  an  appeal  or  relief  in  another  court,  is  in  favor  of 
those  under  "legal  disability,  within  Prob.  Code,  §  287,  authorizing 
persons  under  any  logal  disability  to  move  to  reopen  and  examine 
the  account  of  the  executor,  and  persons  under  legal  disability  have 
an  absolute  right  to  have  a  decree  opened  for  any  cause  for  which 
an  appeal  may  be  taken.     Id. 

9.  Under  the  statute  authorizing  a  minor  to  appear  by  a 
guardian,  a  guardian  of  a  minor  heir  may  present,  on  behalf  of  such 
heir,  a  petition,  under  Prob.  Code,  §  287,  to  open  a  decree  of  the 
county  court  approving  the  final  report  of  the  executor  and  dis- 
tributing the  estate.     Id. 

FINDINGS    OF    FACT 

(See,   Contempt,    1.) 

FIXTURES 

1.  A    purchaser    from    a    landlord    with    notice    cannot    claim 
•  fixtures   which    the    tenant    has   a    right    to    remove,    but    a    purchaser 

without  notice   takes  them   as  part  of  the  realty.      Joslin  v.   Lindar, 

420. 

2.  The  provisions  of  section  899,  Civ.  Code,  giving  tenants  the 
right  to  remove  property  placed  on  leased  land,  etc.,  are  incorporated 
in  the  lease  by  relation,  and  has  the  same  effect  on  a  purchaser  from 
the  lessor  that  a  convenant  in  a  lease   would  have.      Id. 

3.  Defendant  removed  a  certain  fence  placed  by  him  on  land 
to  which  he  had  a  lease,  but  which  had  been  subsequently  leased  to 
the  plaintiff  who  took  it  without  actual  or  constructive  notice,  the 
prior  lease  not  being  recorded.  Neither  plaintiff  nor  defendant  lived 
on  the  land.  Held  that,  although  section  899,  Civ.  Code,  permits  a 
tenant  to  remove  fixtures,  defendant's  lease,  not  being  recorded,  was 
void  under  sections  986,  987,  Civ.  Code,  as  against  plaintiff,  and 
hence  that  defendant  had  no  right  to  remove  the  fence.      Id. 
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FHAL'DUI.ENT  CONVEYAXCES 

1.  Under  the  dirct  provisions  of  Civ.  Code,  §§  1283,  1285,  if 
the  vendor's  consent  to  the  contract  was  obtained  through  fraud,  he 
could  rescind  thereior  only  by  restoring  to  the  purchaser  everything 
of  value  he  had  roceived  from  tiie  latter  under  the  contracc.  Sul- 
livan V.   Bromley,   148. 

GUAUAXTV 

1.  A  right  to  recover  on  an  express  written  promise  by  de- 
fendant to  pay  a  note  executed  by  a  third  person  according  to  its 
terms  is  not  established,  where  the  alleged  guaranty,  consisting  of 
letters  paobing  between  the  holder  of  the  note  and  defendant,  did 
not  mennon  the  note  or  indicate  that  it  was  intended  to  be  guar- 
anteed by  defendant.     Bank  of  Ipswich  v.  Ayres,  217. 

HUSI5AXD    AND    WIFE 

1.  A  husband  because  of  the  confidential  martial  relations  can- 
not purchafee  hiS  \. ite's  land  at  a  tax  sale,  but  such  a  purchase  will 
be  treated  only  as  payment  or  Iier  taxes.     Grant  v.   Burton,   r>2. 

INDICTMENT    AND    INFOKMATION 

1.  Where  an  indictment  charged  that  defendant  did  "willfully, 
etc.,   make  an  assault  on  one  — — ■,  a  boy  six  years  of  age   with   tne 

intent  then  and  thore  to  commit  on  the  person  of  the  said  ,  the 

detestable  and  abominable  crime  against  nature,  in  violation,"  it  was 
suiiiCient  without  alleging  the  details  of  the  ouense.  State  v.  Whit- 
marsh,   4  26. 

INSTRUCTIONS   TO  JURY 

1.  In  an  action  for  alleged  libel  published  of  a  candidate  for 
renomination,  it  \\as  error  to  instruct  that  the  fact  that  defendant 
had  pleaded  the  truth  of  the  alleged  libel,  and  then  failed  to  establish 
sucli  deiense,  might  be  considered  in  estimating  damages,  as  it  was 
evideiic-e  tending  to  show  continued  malice;  since  in  such  class  of 
casss  malico  is  not  to  be  inferred  from  the  falsity  of  the  charge  pub- 
lished.     Schull  V.   Hopkins,   22. 

2.  In  a  prosecution  for  murder,  the  refusal  of  an  instruction 
that  it  is  no  part  of  the  jury's  duty  to  determine  how  the  fatal  shot 
was  fired,  unless  they  find  beyond  a  reasonable  doubt  that  it  was 
fired  by  the  defendant.  Since  it  is  not  the  duty  of  the  defendant 
to  explain  how  the  shot  was  fired,  and  the  giving  of  an  instruction 
that,  if  the  jury  are  able  reasonably  to  account  for  the  death  of 
deceased  on  some  other  theory  than  that  of  the  guilt  of  the  da- 
fendant,  the  jury  should  find  the  defendant  not  guilty,  was  erroneous, 
as  requiring  the  jury  to  ac  ount  for  the  death  of  deceased  on  some 
other  theory  than  that  of  defendant's  guilt  in  order  to  acquit.  State 
V.  Jacobs,  184. 

3.  In  an  action  against  a  railroad  company  for  injuries  to  plain- 
tiff caused  by  her  team  becoming  frightened  at  defendant's  locomo- 
tive as  it  passed  near  a  highway,  the  court  charged  at  defendant's 
request  that  unless  the  jury  found  from  the  evidence  that  the  engi- 
neer knew  of  plaintiff's  peril,  and  blew  the  whistle  with  intent  to 
frighten  the  team  and  to  injure  or  annoy  her,  or  unless  he  blew 
the  whistle  heedlessly  or  recklessly  with  unnecessary  or  unusual 
noises  knowing  her  peril,  she  could  not  recover.  The  court  also 
charged  that,  if  there  was  any  negligence,  it  was  by  reason  of  using 


Digitized  by 


Google      — 


684  INDEX 

the  whistle  to  such  an  extent  as  to  cause  the  accident  after  defend- 
ant's servants  knew  of  plaintiff's  peril.  Held  that,  the  first  part  of  the 
instruction  being  unsustalned  by  the  evidence,  the  instructions  were 
not  objectionable  for  Inconsistency.  Lyons  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  334. 

4.  In  an  action  for  commissions  under  a  contract  to  procure  a 
purchaser,  any  error  in  an  instruction  in  assuming  that  plaintiff  was 
agent  to  sell  the  land,  when  he  only  had  .authority  to  find  a  pur- 
chaser on  defendant's  terms,  was  not  pre  judical  to  defendant;  the 
instructions  as  a  whole  clearly  stating  that  plaintiff  was  entitled  to 
recover  if  he  found  a  purchaser,  ready,  willing,  and  able  to  purchase 
on  the  terms  fixed  by  defendant.     Dilger  v.  Griffith,  411. 

5.  Plaintiff  purchased  a  mare  from  defendant  on  April  5th,  to 
be  delivered  on  April  7th.  On  that  day  plaintiff  found  the  mare 
sick,  and  directed  defendant  to  care  for  her,  which  he  did  until  the 
11th,  when  she  died.  Thereupon  plaintiff  sued  for  a  return  of  a 
part  of  the  price  paid.  The  court  charged  that  the  fact  that  the 
mare  was  not  delivered  on  the  day  of  the  sale  was  not  conclusive, 
and  that  title  had  not  passed.  Held,  that  a  further  instruction  that 
delivery  of  an  article  sold  was  not  necessary  to  vest  title  in  the  pur- 
chaser, but  that  a  sale  might  be  consummated  without  delivery,  if 
the  parties  intended  at  once  to  consummate  the  same,  and  the  fact 
that  the  mare  was  left  with  the  seller  until  a  future  date  would  not 
change  the  legal  effect  of  the  transaction,  but  title  might  pass  as  if 
the  buyer  had  taken  the  property  away,  was  not  error.  Perkins  v. 
Franz,  437. 

6.  In  a  prosecution  for  keeping  a  bawdyhouse  the  court  charged 
the  jury  if  the  defendant  was  the  keeper,  etc.,  "or  was  concerned  or 
aided  or  abetted  in  the  keeping  of  said  house,"  etc.  Held,  that  the 
word,  "concerned"  was  used  in  connection  with  the  keeping  and 
was  not  erroneous.     State  v.  Ballew,  494. 

7.  In  a  prosecution  for  keeping  a  bawdyhouse  the  court  closed 
its  charge  by  directing  the  jury  to  find  a  verdict  according  to  the  evi- 
dence. Held,  that  there  was  no  merit  to  defendant's  contention  that 
the  last  instruction  sliould  have  dealt  with  the  presumption  of  in- 
nocence, etc.,  when  a  full  charge  on  that  point  has  been  given.     Id. 

8.  Instructions  permitting  recovery  for  the  breach  of  a  warranty 
not  alleged  in  the  complaint  were  erroneous.  Christiernson  v.  H.  & 
B.  Mfg.  Co.,   519. 

9.  In  an  action  for  damages  resulting  from  an  alleged  breach 
of  warranty  of  machinery  purchased  by  plaintiff,  instructions  per- 
mitting recovery  for  the  breach  of  an  implied  warranty  the  nature 
and  terms  of  which  were  not  defined  by  the  court,  were  erroneous.  Id. 

10.  An  instruction  that  defendant's  confession  should  not  be 
considered  if  made  under  stress  of  "great  fear"  was  based  on  his 
testimony  and  was  therefore  pertinent;  he  testified  that  he  was  in  a 
state  of  great  fear,  that  he  was  almost  scared  to  death,  at  the  time 
he  made  the  confession.     State  v.  Montgomery,  539. 

11.  Complaint  may  not  be  made  of  the  use  of  the  words  "great 
fear"  in  the  court's  instruction  stating,  among  other  things,  that  his 
confession  should  not  be  considered  if  made  under  stress  of  "great 
fear,"  where  it  Is  not  probable  that  any  reasonable  person  could  have 
been  misled  thereby,  in  view  of  the  lengthy  and  complete  instructions, 
on  the  question  of  the  voluntary  character  of  the  confession,  prepared 
by  defendant  and  given  at  his  request.     Id. 
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12.  Defendant  could  not  have  been  prejudiced  by  the  part  of 
the  court's  instruction,  which,  standing  alone,  put  on  him  the  burden 
of  showing  beyond  a  reasonable  doubt  that  his  confession  was  not 
made  freely  and  voluntarily;  the  correct  rule  being  clearly  stated 
twice  in  the  same  instruction,  once  before  and  once  after  the  ob- 
jectionable words,  and  several  times  in  the  instructions  given  at 
defendant's  request.     Id. 

13.  Where,  in  an  action  by  an  indorsee  of  a  note,  the  evidence 
was  undisputed  that  plaintiff  was  an  indorsee  in  good  faith  for 
value  before  maturity  and  the  maker,  alleging  that  the  note  was  a 
forgery  and  without  consideration,  showed  that  he  was  not  indebted 
to  the  payee  at  the  date  of  the  note,  an  instruction  authorizing  the 
jury  to  consider  the  evidence  on  want  of  consideration  only,  in  sup- 
port of  the  defense  of  forgery,  was  not  erroneous.  Louder  v.  Hunter, 
628. 

14.  Where  there  was  very  little,  if  any,  circumstantial  evidence 
introduced  by  the  state,  an  instruction  requested  by  accused  that,  in 
order  to  establish  a  charge  by  circumstantial  evidence,  it  is  neces- 
sary that  the  proof  should  be  not  only  consistent  with  defendant's 
guilt,  but  inconsistent  with  his  innocence,  and  if  a  single  material 
circumstance  remains  unproved,  or,  if  proven,  is  inconsistent  with  the 
theory  of  guilt,  the  crime  is  not  proven  with  that  certainty  which  the 
law  requires  and  defendant-  should  be  acquitted,  and  circumstantial 
evidence  to  justify  a  variance  of  guilt  must  exclude  to  the  moral 
certainty  every  other  reasonable  hypothesis  was  properly  denied. 
State  V.  Brundell,  643. 

15.  In  a  prosecution  for  stealing  a  horse,  in  which  B.  testified 
that  he  took  the  horse  at  the  direction  of  accused,  the  court  in- 
structed after  defining  an  accomplice  and  an  accessory,  that  the 
testimony  of  B.,  standing  undisputed,  would  show  that  he  was  at 
least  an  accessory,  but  that,  as  there  was  a  dispute,  the  court  would 
leave  it  to  the  jury,  and  that,  if  the  jury  believed  that  he  was  an  ac- 
complice, then  his  evfdence  must  be  corroborated,  and  that,  if  the 
jury  is  satisfied  from  the  evidence  that  he  was  corroborated,  then  the 
question  need  not  be  settled  as  to  whether  or  not  he  was  an  ac^ 
complice.  Held  that,  witness  B.  being  either  an  accomplice  or  an 
accessory,  the  court  should  have  particularly  called  the  jurors'  at- 
tention to  his  position  in  the  case  in  order  that  they  might  properly 
discriminate  and  weigh  his  ev^idence.     Id. 

16.  Where  the  court  in  a  prosecution  for  larceny  states  to  the 
jury  that  the  guilt  of  defendant  must  be  established  to  their  satisfac- 
tion beyond  a  reasonable  doubt,  and  repeats  such  instruction  twice, 
it  was  not  necessary  in  discussing  the  question  whether  a  witness  was 
an  accomplice  or  an  accessory  to  again  specifically  charge  the  jury 
that  they  must  be  satisfied  with  the  guilt  of  accused  beyond  a  rea- 
sonable doubt.      Id. 

INSURANCE 

1.  An  insurance  agent  directed  by  a  fire  policy  holder  to  re- 
new the  insurance  was  not  insured's  agent,  as  affecting  the  liability 
of  another  company  in  which  a  policy  was  written,  but  canceled  by 
such  agent  on  the  company's  order.  Ferguson  v.  Northern  Assur. 
Co.,  347. 

2.  An  insurance  agent  directed  to  renew  insurance  had  no 
right  to  select  another  x^ompany.     Id. 

3.  Insurance  contracts  are  governed  by  the  same  legal  principles 
that  apply  to  other  contracts.     Id. 
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4.  A  fire  policy  in  one  company  prepared  through  an  insurance 
agent  authorized  to  renew  a  policy  in  another  company  which  was 
not  accepted  by  insured  nor  by  their  authorized  agent  in  unenforce- 
able.     Id. 

5.  Laws  1905,  c.  126,  §  2,  prescribes  a  standard  form  of  fire  in- 
surance poll  y,  and  provides  penalties  and  regulations  pertaining 
thereto.  Laws  1907,  c.  170,  §  1,  amended  the  previous  statute  by 
providing  that,  where  a  company  incorporated  under  th?  South  Da- 
kota laws  as  a  mutual  insurance  company  has  special  regulations, 
lawfully  applicable  to  its  organization,  ineniborship,  policies,  or  con- 
tracts of  insurance,  such  regulations  and  its  by-laws  shall  applv  to 
and  form  a  part  of  the  policy,  providng  they  are  indors?d  on  or 
attached  to  such  policy  or  contract  of  insuran  e  so  as  to  form  a  part 
thereof.  Held,  that  it  was  not  the  lopipHrive  intont  tliit  a  home 
mutual  insurance  company  by  nierelv  d:>si,p:nn,ting  pome  regulations 
adopted  by  it  as  "special"  could  ovr^r<hrow  the  provi^^ions  of  law 
otherwise  binding  upon  all  insurarco  conipauies,  but  that  su'h  s')ecial 
regulations  should  be  limited  to  thoHo  lav/ful  rop;ulations  in  relation 
to  the  organization,  membership,  or  policies  of  muhial  comi)aniGS, 
which  are  special  or  peculiar  to  such  niuiual  or?inn:7al  »ons,  and  the 
a't  does  not  authorize  such  a  company  to  aUach  to  the  i)rescr'bed 
standard  policy  the  so-called  *'iron-safe  chiupe"  or  the  "standard  per- 
centage valuation  clause";  neither  being  a  regulation  spoc'ally  appli- 
cable to  mutual  companies.     Nielson  v.   Im-urance  Assn.,   4  05. 

6.  Under  Civ.  Code,  §  124",  renuiring  a  contraft  to  be  so  in- 
terpreted as  to  give  ef;ect  to  the  inteniion  of  the  parties,  the  court, 
in  construing  a  fire  policy,  uiust  determine  the  intention  of  the 
parties  at  the  time  of  the  execution  of  the  policy,  and  enforce  it 
ac  ordingly.     Miller  v.   Ins.  Co.,   4"i4. 

7.  Under  Civ.  Code,  §§  1247,  1248.  providing  that  the  intention 
of  the  parties  must  be  ascer'ained  from  the  writing,  the  court,  in  de- 
termining the  intention  of  the  parties  to  a  contract,  must  take  into 
consideration  the  language  thereof;  and  all  the  parts  of  the  contract 
must  be  considered,  and  the  intention  ascertained  from  the  words 
alone.     Id. 

8.  A  fire  policy,  stipulating  in  the  body  thereof  that  it  shall  be 
void  if  insured  has  or  obtains  any  other  insurance  without  the  assent 
of  insurer,  and  providing  in  the  attached  rider,  in  wh^ch  the  property 

is  described  and  the  amount  of  insurance  is  stated,  '*$ other 

concurrent    insurance    permitted,"    does    not    permit   additional    insur- 
an: e   without  the   assent  of  insurer.      Id. 

9.  In  an  action  on  a  valued  policy,  it  was  error  to  permit  plain- 
tiff to  prove' that  the  premises  had  been  materially  increased  in  value 
since  the  policy  was  taken  out  by  the  addition  of  improvements. 
Chaplin  v.   Mutual  Ins.   Co.,   632. 

IXTOXICATIXG   LFQVORS 

1,  A  signer  of  a  petition  for  submission  of  the  question  of 
whether  intoxirating  liquor  shall  be  sold  at  retail  cannot  withdraw 
his  name  from  the  petition  after  the  same  has  been  filed  with  the 
proper  public  oflicer  and  after  the  time  for  filing  a  new  petition  has 
expired.     State  v.  Gregory,  13. 

JUDGES 

1.  Under  Const,  art.  5,  §  29,  providing  that  judges  of  the  circuit 
court  may  hold  courts  in  other  counties  than  their  own  under  such 
regulations  as  may  be  prescribed  by  law,  and  Laws  1905,  c.   84,  de- 
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daring  it  the  duty  of  such  judges,  when  not  otherwise  ofRcially 
engaged,  to  hold  terms  of  court  in  circuits  other  than  those  to  which 
they  have  been  elected,  on  the  request  of  or  agreement  with  the 
judge  of  such  other  circuit,  whether  or  not  the  said  judge  be  absent, 
unable  to  act,  or  disqualified — a  judge  may  hold  the  term  in  a  circuit 
other  than  his  own,  on  the  more  oral  request  of  the  judge  of  such 
other  circuit;  and  under  such  circumstances  has  jurisdiction  to  pre- 
side over  the  trial  of  a  person  v.ho  has  filed  no  aHrdivit  of  prejudice 
against  the  regular  judiAO  of  the  circuit.     State  v.  IMontgomery,   539. 

JUDGMENTS 

1.  A  record  of  a  former  trial  to  which  one  m-^de  a  party  to  a 
subse(iuont  trli^l  vi.s  not  a  party  is  not  evidence  a.2.rn>'t  liim  on  a 
point  tried  and  d.^tcniiMi.  d  in  tlio  fornier  trial  and  dire,  tly  put  in 
issue   in   the   sii!);>o..u».'iil    trial    bv   h'"s   answer.      Kanimau]!    v.    Barton, 

nil. 

2.  In  an  ad  ion  to  Ir-uo  a  dcnd  adjiiduod  a  morti'-pg?  airainst  the 
wife  and  minor  heirs  of  the  gvmd-e,  tlK'  in'iior  heirs  wvM'o  not  SM'v>3d 
personally  with  proc -^s  <'is  re  uj'rv'd  ])v  (VmIo  Civ.  Proc.  §  110,  siibd. 
3.  Judgment  was  rend'Mcd  declai  ing  tlu>  deed  to  b^  a  morigige, 
and  command'njr  the  v.  :te,  who  wis  a  d''fMidnit  in  h^r  own  ri:-ht 
as  well  as  gnardiiiu,  to  nrike  a  d  n^d  upon  receiving  payment  of  the 
mortgage.  Held  t'.at,  iiKiKnuich  as  the  t  ourt  had  no  jurisdiction  of 
the  minors,  an  adjudicaiion  as  to  tl'o  title  of  linds  in  their  'name 
\\as  void  and  should  b-.;  revor.-\Hl.     EricUson  v.   Thelin,   441. 

JUUISDK  TIOX 

1.  The  Su])rem(>  Court  h'»s  ju'-isd'ct ion  to  grant  temporary  ali- 
money  and  snU  money  ])-iidiir  an  a^ii>eal  in  a  divone  acMon,  and  this 
notwithstanding  the  circiiii  court,  nnd  >r  Civ.  Code,  §  90,  may  grant 
such  relief  if  appli(^d  to.     Wi'lis  v.  Wells,   70. 

JUS !  1(  i:   O^   TIIK    rKA(  E 

1.  An  irregularity  n\  the  service  of  summons  issued  out  of  a 
justice's  court  is  waived  by  a  g.^neral  anpcarance  in  the  action.  Fan- 
ton   v.    Byrum,    IJOfJ. 

2.  Under  tlie  provi'^ions  of  Justice's  Code.  §  10,  the  court  has 
no  jurisdiction  of  an  action  in  whi(  h  tl^ere  has  b?'^n  no  servic?  of 
summons,  unl*\«^s  thc^re  Ins  been  both  an  app.'arance  and  a  pleading. 
Id. 

3.  Plaintiff  in  justice's  court  perfeted  on  I\Iarch  1st  an  apt)eal 
from  a  judgment  of  dsmissal,  with  costs,  rend-M-ed  February  21st, 
and  paid  the  transcript  foe,  and  reiu.'s'ed  the  jusLic3  to  certify 
the  record  to  the  circuit  court.  On  March  .Ith  the  justice  returned 
the  appeal  papers  and  asked  that  they  c-onform  to  a  corrected  judg- 
ment increasing  the  amount  of  tlie  costs.  The  reiuest  was  complied 
with,  and  the  correted  papers  were  r.Murned  to  the  justic^\  who  on 
March  18th  acknowledgi'd  the  rc^ceipt  of  the  corrected  papers,  a!id 
stated  his  readiness  to  transmit  the  same  to  the  circuit  court,  but 
stating  that  he  would  not  do  so  until  the  balance  of  the  corrected 
judgment  for  costs  was  paid.  On  March  2 2d  a  draft  to  cover  the  bal- 
ance was  sent.  The  justice  d'd  not  file  the  transcript  until  May  2d, 
after  plainiiiT's  attorney  had  threatened  to  procure  an  order  pun'sh'ng 
him  for  failure  to  perform  a  legal  duty.  Held  that,  siu'e  i)lainfff 
took  every  step  to  overcome  the  objections  made  by  the  justice,  the 
appeal  could  not  be  dismissed  on  the  ground  that  the  transcript  was 
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not  filed   In  the  circuit  court  within  the   15   days  fixed  by  statute. 
Range  v.  Brooks,  435. 

UBEL  AND   SLANDER 

1.  A  handbill  circulated  respecting  a  candidate  for  renomina- 
tion  as  state's  attorney,  stating  that  the  signers  had  made  an  attempt 
to  see  such  candidate  as  a  matter  of  courtesy,  knowing  that  his  con- 
nection with  the  gambling  element  was  such  that  they  could  not  ex- 
pect him  to  prosecute  them;  that  such  candidate  remained  behind  a 
locked  door  after  an  appointment  to  see  them,  that,  when  the  gam- 
bling houses  were  raided,  they  did  not  let  him  know  of  it  until  the 
gamblers  were  in  the  sheriff's  hands  because  they  were  fraid  that 
the  raid  would  be  useless  if  he  were  notified;  that  his  prosecution  of 
the  cases  was  made  under  the  threat  that  a  failure  to  do  so  would 
constitute  grounds  for  proceedings  to  remove  him;  and  that  the 
signers  felt  that  his  record  unfitted  him  in  every  way  for  the  office 
of  state's  attorney — was  a  privileged  communication,  and  not  libelous 
unless  malicious.     Schull  v.  Hopkins,  21. 

2.  Malice  in  the  case  of  a  privileged  communication  is  never 
inferred  or  presumed  from  the  falsity  of  the  charge  alone.     Id. 

3.  The  actual  malice  required  to  support  a  recovery  in  an  action 
for  libel  published  of  a  candidate  for  r^nomination  for  public  office 
cannot  be  inferred  from  the  expression  by  defendant  of  a  desire  to 
defeat  such  candidate.     Id. 

4.  A  candidate  for  public  office  invites  consideration  of  his 
qualifications  and  fitness,  and  those  interested  may  freely  discuss  his 
past  official  record  without  being  liable  for  libel,  where  such  persons 
act  without  actual  malice,  though  as  a  matter  of  fact  they  are  mis- 
taken as  to  the  truth  of  assertions  made.     Id. 

5.  In  an  action  for  alleged  libel  published  of  a  candidate  for 
renoralnation,  it  was  error  to  instruct  that  the  fact  that  defendant 
had  pleaded  the  truth  of  the  alleged  libel,  and  then  failed  to  establish 
such  defense,  might  be  considered  in  estimating  damages,  as  it  was 
evidence  tending  to  show  continued  malice;  since  in  such  class  of 
cases  malice  is  not  to  be  inferred  from  the  falsity  of  the  charge  pub- 
lished.    Id. 

6.  A  complaint  in  an  action  for  libel  alleging  that  plaintifi!  and 
defendant  were  the  only  hardware  dealers  in  the  town  and  that 
plaintiff  had  been  there  for  several  years,  that  defendant  published  in 
a  newspaper,  then  circulated  in  and  around  the  town,  that  a  certain 
hardware  dealer,  but  not  himself,  in  the  town,  had  sold  a  defective 
stove,  representing  it  to  be  of  fine  quality  and  one  of  the  best  on  the 
market,  and  that  the  stoves  sold  by  defendant  were  of  no  account, 
that  the  purchaser  of  the  stove  gave  it  to  the  drayman  to  haul  away 
and  then  purchased  one  of  the  defendant's  stoves  which  were  worth 
a  dozen  of  plaintiff's,  and  further  alleging  that  while  it  might  be,  as 
had  been  said,  that  the  American  people  like  to  be  humbugged  and 
that  some  dealers  still  think  so,  yet  the  great  majority  prefer  a 
square  deal,  and  further  alleging  that  such  publication  was  mali- 
ciously made  to  bring  plaintiff's  business  and  character  into  disrepute, 
and  that  by  reason  of  such  publication  he  suffered  great  loss,  suffi- 
ciently showed  that  the  libel  was  directed  at  plaintiff.  Ramharter 
V.  Olson.  499. 

7.  The  publication  was  also  a  distinct  charge  that  plaintiff  was 
guilty  of  unfair  and  dishonorable  business  practices,  and  charged  him 
with    deceiving    the    public    in    his    business    transactions;    the    word 
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"humbug"   meaning   an   imposition   under   fair   pretenses;    something 
contrived  to  deceive,  to  impose  on,  to  cozen,  to  swindle.     Id. 

8.  The  publication  by  a  hardware  dealer  in  the  town  paper  that 
his  rival  in  business  had  imposed  upon  a  purchaser  in  the  sale  of 
a  stove,  and  insinuating  that  he  was  a  humbug,  etc.,  could  not  be 
defended  on  the  ground  that  it  was  a  privileged  communication.     Id. 

LIMITATION  OF  ACTIONS 

(See,  Mortgages,   4.) 

1.  An  action  by  a  city  against  a  county  for  interest  and  pen- 
alities on  delinquent  city  taxes  collected  and  not  paid  over  by  th© 
county  is  barred  by  the  six-year  statute  of  limitations,  in  spite  of  th« 
character  of  the  plaintiff,  and  the  nature  of  the  suit  as  affecting 
plaintiff's  revenue.     City  of  Webster  v.   Day  Co.,   50. 

2,.  Interest  and  penalties  on  delinquent  city  taxes,  collected  and 
not  paid  over  by  a  county,  are  held  by  the  latter  under  an  implied, 
and  not  an  express,  trust;  and  hence  no  demand  is  necesary  to  start 
the  statute  of  limitations  running  against  an  action  for  their  re- 
covery.    Id. 

MANDAMUS 

1.  A  county  and  its  treasurer,  when  sued  by  the  owner  to  en- 
join the  collection  of  specified  taxes  on  horses,  could  not,  by  alleging 
that  taxes  were  due  thereon  for  previous  years,  convert  the  action 
into  mandamus  to  procure  their  assessment  for  such  years,  as  it  will 
be  presumed  that  the  proper  county  officers  will  collect  taxes  for  such 
years,  upon  their  attention  being  called  to  their  nonpayment.  Morse 
V.  Stanley  Co.,  314. 

MASTER  AND  SERVANT 

1.  One  employed  under  an  entire  contract  for  a  gross  sum  to 
do  a  specified  thing,  and  who  is  not  subject  to  the  direction  of  hi* 
employer,  is  an  "independent  contractor."     Cochran  v.  Rice,  393. 

2.  Where  the  person  employed  by  defendant  to  plow  a  field  was 
not  hired  to  plow  any  specific  number  of  acres  at  the  rate  per  acr« 
fixed  upon,  but  could  quit  when  he  chose,  and  defendant  could  ter- 
minate the  employment  at  any  time,  the  plower  was  not  an  independ- 
ent contractor.     Id. 

MECHANIC  S  AND  MINER  LIENS 

(See,  Mortgages,  1.) 

1.  Under  Code  Civ.  Proc.  §  696,  providing  that  every  person  who 
shall  labor  upon  or  furnish  materials  for  a  building  or  other  im- 
provement upon  land,  on  complying  with  the  statute,  shall  have  a 
lien,  and  section  703,  providing  that  any  such  person  may  file  with 
the  clerk  within  four  months  an  account  of  the  demand  due  him, 
and  amending  ('cm p.  Laws  1887,  §  5476,  as  amended  by  Laws  1893, 
c.  116,  by  the  omission  of  a  proviso  that  the  failure  to  file  th« 
statement  within  the  time  provided  shall  not  defeat  the  lien  except 
against  purchasers  in  good  faith,  a  materialman  is  not  entitled  to 
a  lien  where  he  filed  his  statement  of  account  more  than  four  months 
after  the  last  item  of  material.      Smith  v.   Dunn,   129. 

2.  In  a  suit  to  enforce  a  lien  against  a  wife's  real  estate  for  ma- 
terials  furnished   pursyant  to   an   agreement   with   her   husband,   evi- 

Vol.   26  s.   n.   4  4 
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dence   held  to   show   that  the  husband   was   the   wife's   agent  so   as 
to  bind  her.     Behrens  L.  Co.  v.  Lager,  161. 

•  3.  Code  Civ.  Proc.  §  696,  giving  a  lien  for  labor  or  materials  on 
a  building  under  a  contract  with  the  owner  or  agent,  one  furnish- 
ing materials  for  a  building  on  a  married  woman's  land,  pursuant 
to  a  contract  with  her  husband,  who  acted  as  her  agent,  is  entitled 
to  a  lien,  whether  or  not  the  agency  was  disclosed  to  him,  and 
whether  or  not  he  was  entitled  to  a  judgment  against  the  husband 
as  undisclosed  principal.     Id. 

4.  Where  a  husband  was  his  wife's  agent  and  authorized  to  act 
as  such  in  matters  connected  w^th  an  improvement  on  her  land,  the 
court  could  render  a  personal  judgment  against  the  wife  for  any  bal- 
ance due  one  furnishing  materials  for  improvement  under  a  contract 
with  tne  husband.     Id. 

5.  The  purpose  of  filing  a  claim  for  a  lien  under  Code  Civ.  Proc. 
5  703,  requiring  the  filing  of  a  true  account  of  the  demand  due 
after  allowing  credit,  with  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  is  to  give  notice,  and  the  sufficiency  of  the 
claim  in  from  and  substance,  as  against  a  subsequent  purchaser  and 
incumbrancer,  without  actual  notice,  depends  on  its  notice  giving 
quality,  and,  where  a  claim  complied  with  the  statute  and  con- 
tained an  error  as  to  a  matter  which  need  not  have  been  mentioned, 
it  was  sufficient  to  put  a  person  on  inquiry  and  disclosed  a  valid 
claim  as  against  a  subsequent  purchaser  and  inciimbrancer.     Id. 

6.  Under  Code  Civ.  Proc.  §§  705,  707,  giving  liens  for  labor  and 
materials  filed  under  the  statute  priority  over  other  liens  and  in- 
cumbrances, etc.,  a  lien  claim  properly  on  file  when  the  owner  con- 
veyed the  premises  attaches  both  to  the  land  and  the  building  in 
preference  to  the  purchaser's  title.     Id. 

7.  Pol.  Code,  §  2573,  provides  that  every  miner  or  other  person 
who  at  the  request  of  the  owner  of  a  mine  shall  perform  labor  on 
such  mine  shall  have  a  first  lien  thereon  prior  to  every  other  lien. 
Held,  that  one  hired  by  a  mining  company  as  general  manager  and 
•uperintendent  who  had  charge  of  mining  operations,  which  required 
his  personal  supervision,  and  required  him  to  perform  personal 
manual  labor  upon  the  mining  propery,  and  who  actually  performed 
manual  labor  upon  the  mining  claims  of  his  employer  for  the  benefit, 
development  and  operation  of  the  property,  is  entitled  to  a  lien  under 
the  section  for  his  compensation.     Hahn  v.  Gold  Mining  Co.,  219. 

8.  The  employment  involving  services  as  manager  and  superin- 
tendant  and  also  personal  manual  labor,  being  one  entire  indivisible 
employment,  performance  of  the  manual  labor  brought  the  whole 
service  within  the  provision  of  the  section.      Id. 

9.  That  the  employe  was  a  stockholder  and  director  of  the  min- 
ing company  would  not  preclude  him  from  being  employed  by  it,  and 
from  being  entitled  to  the  lien.     Id. 

10.  That  the  employe  had  received  other  moneys  from  the  min- 
ing company  as  payment  for  commissions  on  the  sale  of  corporate 
stock  made  by  him  would  not  preclude  him  from  a  lien  for  the 
manual  services  rendered,  where  he  claimed  no  lien  on  account  of 
•uch  commissions.     Id. 
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MORTGAGES  OF  REAL  PROPERTY 

(See,  Mechanics'  Liens,  5.) 

1.  Under  Code  Civ.  Proc.  §  705,  declaring  that  all  liens  for  labor 
and  materials  shall  be  preferred  to  all  other  liens  and  incumbrances 
on  the  building  and  the  lands  made  subsequent  to  the  commencement 
of  the  building,  one  furnishing  materials  for  a  building,  the  erection 
of  which  was  begun  prior  to  the  execution  of  a  mortgage,  has,  as 
against  the  mortgage,  a  prior  lien,  though  he  began  to  furnish 
materials  after  the  execution  of  the  mortgage.  Behrens  L.  Co.  v. 
Lager,  162. 

2.  Evidence  by  plaintiff  in  mortgage  foreclosure  of  his  owner- 
ship by  assignment  of  the  notes  and  mortgage  held,  sufficient, 
especially  as  against  one  not  claiming  through  the  original  mortgage. 
Sandys  v.  Robinson,  281. 

3.  The  power  to  foreclose  a  mortgage  by  advertisement  on  de- 
fault is  a  contract  right;  and,  unless  the  power  is  contained  in  the 
mortgage  and  duly  recorded,  it  cannot  be  exercised.  Kammann  v. 
Barton,  371. 

4.  The  term  "valid  defense"  in  Code  Civ.  Proc.  §  636,  authoriz- 
ing the  court  to  direct  that  a  foreclosure  begun  by  advertisement 
shall  be  had  in  the  circuit  court  on  the  mortgagor  showing  a  valid 
defense,  includes  any  defense  which  may  reduce  or  extinguisli  the  in- 
debtedness secured,  but  does  not  include  a  defense  unavailable  to  the 
mortgagor  at  the  time  of  the  order  transferring  the  foreclosure  to 
the  circuit  court,  and  a  mortgagor  may  not  plead  limitations  in 
defense  to  a  foreclosure  begun  by  advertisement  and  subsequently 
transferred   to   the   circuit  court.      Id. 

NEGLIGENCE 

1.  Proximate  cause  of  an  injury  is  the  immediate  cause,  it  is 
the  natural  and  continuing  sequence,  unbroken  by  any  intervening 
cause,  preceding  the  injury  which  could  not  have  happened.  "Proxi- 
mate cause"  means  probable  cause.     Joslin  v.  Linder,   420. 

NEW  TRL\L 

1.  Where  there  are  distinct  counts  and  causes  of  action  and 
cross-complaints  and  counterclaims,  all  tried  in  the  same  case,  a  new 
trial  may  be  granted  as  to  part  only,  and  denied  as  to  others.  Spawn 
V.  Ry.  Co.,   1. 

2.  Under  Code  Civ.  Proc.  §  303,  providing  that  the  bill  of  ex- 
ceptions on  which  a  motion  for  new  trial  is  made  shall  specify  the 
particular  errors  on  which  the  party  relies,  and  that,  when  the 
motion  is  made  on  the  minutes  on  the  ground  of  the  insufficiency  of 
the  evidence,  the  notice  of  intention  to  move  for  new  trial  must 
specify  the  particulars  in  which  the  evidence  is  insufficient,  etc.,  the 
specifications  of  the  particulars  in  which  the  evidence  is  insufficient 
to  justify  the  verdict  must  be  contained  in  the  bill  of  exceptions, 
or  in  the  notice  of  intention  to  move  for  new  trial  on  the  minutes, 
and,  in  the  absence  of  the  specifications  in  the  bill  of  exceptions,  the 
bill  must  be  disregarded,  and  in  case  the  motion  is  made  on  the 
minutes  the  motion  must  be  denied  in  the  absence  of  the  specifica- 
tions of  insufficiency  from  the  notice  of  intention.  Paxton  &  Galla- 
gher V.  Staric weather,  99. 

3.  An  application  for  new  trial  for  insufficiency  of  evidence  is 
addressed   to   the   sound   discretion   of   the   trial   court   and    a   ruling 
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thereon  will  not  be  reversed   in   absence  of   manifest   abuse   of   dis- 
cretion.    Root  V.  Bingham,  118. 

4.  A  motion  for  a  new  trial,  based  upon  the  affidavit  of  a  wit- 
ness at  the  trial  to  facts  which  she  claims  she  would  testify  to  in  the 
new  trial,  is  properly  overruled  where  it  appears  that  part  of  the 
newly  discovered  evidence  is  false,  and  for  the  reason  that  such 
evidence  should  have  been  submitted  at  the  former  trial.  Simonson 
y.  Aney,  121. 

5.  A  motion  for  new  trial  is  largely  in  the  sound  discretion  of 
the  trial  court,  and,  unless  there  has  been  an  abuse  of  such  dis- 
cretion, it  will  not  be  reversed.     Id. 

6.  Where,  on  a  motion  for  new  trial,  there  are  no  specifications 
of  error  in  the  bill  of  exceptions,  the  trial  court  should  disregard  the 
bill.     French  v.  C,  B.  &  Q.  Ry.  Co.,  126. 

7.  Although  instructions  were  all  in  writing,  to  which  excep- 
tions were  duly  taken,  yet  they  were  "errors  of  law  occurring  at  the 
trial,"  so  as  to  require  specification  in  the  bill  of  exceptions  to  bring 
the  court's  attention  to  them  on  motion  for  new  trial.     Id. 

8.  In  an  action  for  breach  of  marriage  promise,  plaintiff  dur- 
ing the  argument  of  her  counsel  fainted,  and  was  carried  to  an 
adjoining  room,  and  there  during  the  fainting  spell  exclaimed,  "O. 
my  baby  darling!"  The  argument  of  counsel  proceeded  without 
interruption.  Held,  that  the  court  did  not  abuse  its  discretion  in 
refusing  defendant  a  new  trial  on  account  of  such  occurrence.  Poe 
v.  Arch,  292. 

9.  Under  Code  Civil  Proc.  §  302,  allowing  a  motion  for  a  new 
trial  to  be  made  either  on  the  minutes  of  the  court  or  on  a  bill  of 
exceptions,  a  party  on  giving  his  notice  of  intention  to  move  for  new 
trial  should  elect  which  method  he  will  pursue,  whether  by  bill  of 
exceptions  or  on  the  minutes  of  the  court,  and  if  on  the  minutes  of 
the  court,  the  notice  of  intention  should  contain  the  assignment  of 
error,  but  if  by  bill  of  exception,  the  bill  should  contain  the  assign- 
ment of  error.     Thompson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  296. 

10.  Where  plaintiff  seeks  to  foreclose  a  mortgage  and  recover 
a  personal  judgment  for  any  deficiency  against  the  mortgagor  who 
has  conveyed  his  entire  interest  in  the  mortgaged  premises,  the 
mortgagor  has  such  interest  in  the  subject-matter  of  the  suit  as 
entitles  him  to  a  new  trial  after  erroneous  judgment  for  plaintiff. 
Kammann  v.  Barton,  371. 

11.  Where  accused  knew  several  months  before  the  trial  for 
theft  that  the  state  charged  him  with  having  instigated  the  theft  and 
that  part  of  the  conversation  wherein  he  instigated  the  crime  was  in 
the  hearing  of  B.,  who  was  not  a  witness  at  either  of  the  three  trials 
of  accused,  and  to  procure  whom  no  continuance  was  asked,  the 
testimony  of  B.  relating  to  such  conversation  was  not  newly  dis- 
covered evidence  authorizing  a  new  trial;  he  being  a  known  material 
witness  who  was  called  to  testify.     State  v.  Barnes,  622. 

12.  If  the  court  refuses,  a  continuance  to  procure  an  absent 
witness  upon  a  proper  showing,  a  proper  exception  by  accused  will 
save  his  rights  respecting  the  continuance  on  an  appeal.     Id. 

13.  An  affidavit  supporting  a  motion  for  a  new  trial  for  newly 
discovered  evidence  should  be  made  by  accused  personally,  so  that,  if 
false,  it  would  form  the  basis  for  a  perjury  charge.     Id. 


Digitized  by 


Google 


INDEX  693 

14.  Evidence  on  motion  for  a  new  trial  for  newly  discovered 
evidence  held  to  show  an  absolute  want  of  diligence  by  accused  in 
attempting  to  procure  such  evidence  for  use  at  the  trial.     Id. 

15.  As  the  trial  court  and  jury  have  the  opportunity  of  ob- 
serving the  appearance  of  witnesses  and  the  manner  in  which  they 
testify,  the  verdict  and  order  overruling  a  motion  for  new  trial  will 
he  given  great  weight  on  apiieal.     State  v.   Brandell,   642. 

OFFICERS 

(See,   School  and  School  Districts,    1.) 

1.  Eligibility  to  hold  a  political  office  can  be  questioned  after 
election  only  in  a  direct  proceeding  brought  for  that  purpose  to 
which  the  officer  is  a  party.     State  v.  Blegen,   106. 

PARENT  AND  (  HITjD 

1.  In  an  action  by  a  father  for  the  earnings  of  his  minor  son, 
evidence  as  to  willful  or  negligent  acts  of  the  minor,  to  show  that 
his  services  were  of  no  value  to  the  defendant,  is  incompetent,  since 
proof  of  such  acts  would  not  afect  llie  value  of  the  work  and  labor 
actually  performed  by  the  minor.     Fanton  v.   Byrum,   15 6 6. 

2.  The  act  of  a  minor  in  setting  a  fire  on  land  not  belonging 
to  his  employer,  by  the  spreading  of  which  his  employer  was  dam- 
ag" 'd.  done  without  the  direction  of  the  minor's  parent,  and  outside 
of  Iris  <snplo}ers  Vvork,  is  a  willful  tort  for  which  the  parent  is  not 
liable.      Id. 

?j.  A  parent  is  not  liable  in  damages  for  the  torts  of  his  child 
coiniritUHl  without  liis  knowledge  and  not  in  the  course  of  his  em- 
ploynieTir  of  the  child.     Id. 

PAUTITION 

1.  On  a:>i»ectl  in  a  partiti(>ii  action  d(i\'ud:int  could  not  com- 
plain \\here.  thou^li  the  complaint  and  amended  re])ly  did  not  follow 
th(^  forms  usually  (^nuloyed  in  partition  actions,  tliey  contained  all 
the  allec;:i<ions  pss-'ntiiil  to  such  an  action,  and  the  relief  granted 
did  nor  differ  suhstaiit  lally  from  tbit  dei-innded  by  i)laintifT.  Van 
Ciso  V.   Prait,   194. 

2.  In  an  action  for  partition  of  land  wherein  phiintiff  held  a 
c(M*t;iin  interest  individually  and  also  an  interest  for  on'^  of  defend- 
ants in  trust  to  scnure  an  indebtedne.-s  to  a  third  P'lrty,  such  de- 
fendant could  not  comnl'iin  of  a  decree^  ordering  a  sale  and  giving 
plaintiff  priority  in  dis'^ribution  of  the  proceeds,  instead  of  applying 
them  ju'O  rata  among  the  owners  of  the  property,  where  defendant's 
riirhts  to  his  shares  Vtere  properly  protected.      Id. 

PARTNERSHIP 

1.  Where,  in  an  action  on  a  firm  indebtedness,  the  issue  pre- 
sented by  the  pleadings  was  whether  the  debt  had  been  paid  by  pay- 
ments made  by  the  continuing  partner  after  the  dissolution  of  the 
firm,  who  assumed  the  firm  obligations,  and  who  continued  dealing 
individually  with  plaintiff,  and  the  evidence  showed  that  if  the  pay- 
ments made  by  the  continuing  partner  had  been  credited  to  the  firm 
indebtedness  the  debt  would  have  been  paid,  a  charge  that  the  only 
question  for  the  jury  was  whether  the  sum  claimed  to  be  due  had 
been  paid  by  the  firm  was  proper.  Paxton  &  Gallagher  v.  Stark- 
weather, 99. 
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2.  A  firm  which  is  dissolved  is  not  liable  for  goods  purchased 
by  the  continuing  partner  from  a  seller  having  notice  of  the  dissolu- 
tion.    Id. 

3.  Where  the  legal  title  to  partnership  property  is  held  by  one 
partner  under  a  resulting  trust  in  favor  of  the  partnership,  the 
specific  aliquot  interest  or  share  of  each  partner  therein  is  fixed  and 
determined  by  the  partnership  agreement  to  share  equally  in  the 
partnership  property.     Hardin  v.  Hardin,  602. 

4.  Under  a  partnership  agreement  that  the  partners  contribute 
their  time  and  joint  labors  to  the  promotion  of  the  partnership  busi- 
ness, and  that  all  should  share  equally  in  the  entire  accumulations 
of  the  business,  it  is  not  necessary  that  the  contributions  of  the 
partners  be  equal  to  entitle  them  to  equal  Shares  in  the  accumula- 
tions, but  it  is  only  necessary  that  each  contributed  his  time  and 
efforts  thereto.     Id. 

PAYMENT 

1.  Under  Civ.  Code,  §§  1147,  1150,  providing  that,  where  a 
creditor  directs  the  debtor  to  perform  his  obligation  in  a  particular 
manner,  the  obligation  is  extinguished  by  performance  in  that  man- 
ner, and  declaring  that  where  a  debtor  under  several  obligations  to 
another  does  an  act  by  way  of  performance  equally  applicable  to  two 
or  more  of  the  obligations,  the  performance  must  be  applied  accord- 
ing to  the  intention  of  the  debtor  made  manifest  to  the  creditor,  etc., 
a  payment  made  by  a  continuing  partner,  assuming  the  firm  debts 
and  continuing  to  deal  with  a  firm  creditor,  made  immediately  after 
a  demand  by  the  creditor  for  a  payment  of  the  firm  debt,  and  with  a 
suggestion  that  the  payment  should  be  applied  to  the  firm  debt,  must 
be  applied  by  the  creditor  on  the  firm  debt.  Paxton  &  Gallagher  v. 
Starkweather,  99. 

PLEADINGS 

1.  A  complaint  alleging  a  request  by  defendant  that  plaintiff 
advance  for  defendant  a  certain  sum  of  money  and  a  promise  by 
defendant  to  convey  plaintifl:  land  with  the  understanding  that 
plaintift'  might  borrow  money  thereon,  and  that  plaintiff  advanced 
the  money,  but  that  defendant  refused  to  either  convey  the  land  or 
repay  the  money,  was  sufficient.     Minder  Land  Co.  v.  Brustnen,  38. 

2.  A  party  requesting  another  to  make  a  payment  for  him 
cannot  be  heard  to  urge  in  defense  against  such  party  that  the  pay- 
ment was  not  yet  due.     Id. 

3.  The  right  to  serve  and  file  an  amended  answer  within  20 
days  after  service  of  the  original,  as  of  course,  under  Code  Civ. 
Proc.  §  149,  was  not  waived  by  moving  the  court  for  leave  to  file 
such  pleading.     De  Pue  v.  Mcintosh,  42. 

4.  The  sufficiency  of  an  amended  answer  is  not  properly  before 
the  court  on  a  motion  for  leave  to  file  it.     Id. 

5.  Under  Code  Civ.  Proc.  §  130,  authorizing  a  reply  when  the 
answer  contains  new  matter  constituting  a  counterclaim,  and  author- 
izing the  court,  on  motion  of  defendant,  to  require  a  reply  to  new 
matter  constituting  a  defense  by  way  of  avoidance,  a  reply  is  not 
permissible  except  to  a  counterclaim,  unless  the  court  on  motion  of 
defendant  requires  a  reply  to  the  defense  interposed,  and  a  plaintiff 
suing  a  husband  and  wife  for  specific  performance  of  a  contract  to 
convey  real  estate  has  not  the  right  to  file  a  reply  setting  up  matters 
of  estoppel,  where  the  answer  was  a  general  denial  and  a  defense  not 
constituting  a  counterclaim.     Stenson  v.  Elfmann^  134. 
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6.  The  court  In  considering  the  objection  to  a  complaint  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  must 
assume  the  truth  of  the  facts  alleged.     Id. 

7.  Where  the  complaint  in  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  convey  real  estate  alleged  part  performance  by 
the  purchaser  and  his  entry  into  possession  and  the  making  of  valu- 
able improvements,  the  objection  to  the  complaint  on  the  ground 
that  it  failed  to  allege  what  improvements  were  made  and  the  value 
thereof  did  not  justify  a  decision  that  the  complaint  did  not  state  a 
cause  of  action,  but  the  remedy  was  by  motion  requiring  the  making 
of  the  allegations  more  definite  and  certain.     Id. 

8.  The  courts  do  not  look  with  favor  on  an  objection  made  to 
a  complaint  at  the  time  of  the  trial  on  the  ground  that  it  fails  to 
state  facts  constituting  a  cause  of  action.     Stenson  v.  Elfmann,  136. 

9.  An  amended  answer,  complete  in  itself,  must  be  considered 
as  if  no  former  answer  had  been  served,  so  far  as  the  issues  to  be 
tried  are  concerned.     Behrens  L.  Co.  v.  Lager,  160. 

10.  A  complaint  alleging  that  on  or  about  September  1,  1903, 
plaintiff  being  unmarried,  at  defendant's  request,  promised  to  marry 
defendant,  and  at  various  times  thereafter,  about  August  1,  1907, 
and  on  August  1,  1908,  and  on  May  5,  1908,  defendant  renewed  his 
promises  to  marry  plaintiff  in  the  near  future;  that  plaintiff,  relying 
on  such  promises,  had  remained  unmarried,  and  was  still  ready  and 
willing  to  marry  defendant,  of  which  he  had  notice;  that  plaintiff  at 
various  times  between  May  5,  1908,  and  February  11,  1909,  re- 
quested defendant  to  marry  her,  but  he  had  failed  and  still  fails  and 
refuses  to  carry  out  the  contract,  although  a  reasonable  time  had 
elapsed  therefor  prior  to  the  commencement  of  the  action;  that 
plaintilT  by  reason  of  such  failure  had  been  subjected  to  great  mental 
anguish  and  bodily  suffering,  and  had  been  damaged  in  body,  and 
mind  and  character,  in  the  sum  of  $15,000 — stated  a  cause  of  action 
and   was   not  demurrable   for   want  of  facts.     Poe  v.  Arch,  291. 

11.  Where,  after  a  case  was  called  for  trial  and  a  jury  secured, 
a  demurrer  to  certain  defenses  was  sustained,  and  defendant  there- 
upon announced  its  waiver  of  all  the  other  defenses  and  its  election 
to  stand  upon  the  defenses  held  by  the  court  insufficient  in  law,  its 
action  was  equivalent  to  a  statement  that  if  the  demurrer,  in  so  far 
as  sustained,  was  good,  plaintiff  was  entitled  to  recover,  and  was  an 
admission  that  there  was  no  issue  for  a  jury,  and  judgment  could 
properly  be  rendered  for  plaintiff.     Nielson  v.   Insurance  Assn.,   405. 

12.  The  filing  of  an  answer  after  having  demurred  waived  the 
demurrer  in  the  absence  of  a  statute  permitting  a  demurrer  and 
answer  at  the  same  time.     Pierson  v.  Minnehaha  Co.,   462. 

,13.  So  much  of  defendants*  separate  answers  as  embraced  gen- 
eral and  specific  denials  of  the  material  allegations  of  the  complaint 
was  not  demurrable.     Red  Water  L.  &  C.  Co.  v.  Reed,  466. 

14.  The  same  facts  should  not  be  stated  in  an  answer  as  a 
further  defense  and  also  as  a  counterclaim.     Id. 

15.  In  a  suit  to  establish  water  rights,  facts  relating  to  defend- 
ants* right  under  an  appropriation  and  facts  relating  to  defendants' 
rights  as  riparian  proprietors  should  not  be  united  in  the  same 
division  of  the  answer.     Id. 

16.  Defendants'  failure  to  separately  state,  in  different  divi- 
sions of  the  answer,  facts  constituting  a  defense  arising  from  differ- 
ent sources,  was  waived  by  plaintiff's  failure  to  move  for  an  ordet 
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requiring  each  defendant  to  separately  state  his  several  defenses  and 
counterclaim.     Id. 

17.  An  answer  contained  defenses  arising  un'ler  different  rights 
not  separately  stated,  and  matter  alleged  as  a  counterclaim.  Held, 
that  a  demurrer  to  the  entire  answer  was  properly  overruled,  where 
portions  thereof  constituted  a  defense,  though  they  did  not  constitute 
a  counterclaim.     Id. 

18.  A  pleading  may  be  amended  to  obviate  a  variance  even 
after  appeal.     Red  water  L.  &  C.  Co.  v.  Reed,  468. 

19.  Where  a  demurrer  to  the  amended  complaint  was  sus- 
tained, the  refusal  to  allow  a  second  amended  complaint  not  materi- 
ally changing  the  allegations  of  the  amended  complaint  except  as  to 
an  unimportant  allegation  was  not  an  abuse  of  the  trial  court's  dis- 
cretion.    Anderson  v.  Mining  Syndicate,  558. 

PRACTICE 

1.  Where  a  sufficient  counterclaim  has  been  pleaded,  plaintiff 
cannot  without  defendant's  consent  dismiss  the  action.  Miles  v. 
Boyle,   211. 

2.  Where  defendants  failed  to  designate  any  part  of  their  an- 
swer as  a  counterclaim,  but  plaintiff  replied  when  no  reply  was 
proper,  unless  the  answer  w^as  considered  as  containing  a  counter- 
claim, the  answer  upon  plaintifi's  motion  to  dismiss  will  be  treated  as 
embrac'ine:  a  counterclaim.     Id. 

:>.  In  an  action  to  quiet  title  where  plaintilT's  rights  were  based 
upon  the  claim  tlat  he  and  his  grantors  had  been  the  owners  under 
color  of  title  and  in  posses.slon  for  more  than  ten  years  last  past, 
and  such  claim  was  denied  in  the  answer,  and  it  appeared  that  two 
years  had  elapsed  since  the  action  had  be^un,  and  thiu,  if  the  action 
was  dismissed  and  a  new  action  brought  by  either  party  to  quiet 
title,  the  two  years  or  more  elapsing  since  commoncenient  of  the 
present  action  would  when  added  to  the  period  prior  thereto  during 
which  plaintifi'  had  had  possession  be  sufficient  to  give  him  rights  of 
which  he  was  not  possessed  when  he  brought  the  present  action,  the 
moiion  should  be  denied,  even  if  the  answer  was  not  replied  to  as 
embracing  the  counterclaim.     Id. 

4.  A  proposed  answer  accompanying  an  application  to  open  a 
default  judcanent  in  an  action  on  contract,  which  puts  in  issue  every 
allegation  of  the  complaint,  except  the  execution  of  the  contract,  is 
not  frivolous,  but  states  a  defense.     Smalley  v.  Lasell,  239.  • 

5.  A  written  contract  stipulating  for  the  delivery  by  one  party 
thereto  of  personality  as  a  consideration  for  a  conveyance  of  real 
estate,  and  containing  an  acknowledgment  of  the  receipt  of  the 
personality,  does  not  preclude  inquiry  in  an  action  on  the  contract 
as  to  the  fact  of  delivery,  and  an  answer,  tendered  on  application  to 
open  a  default,  denying  delivery,  is  not  frivolous.     Id. 

6.  The  court,  pending  a  motion  to  set  aside  the  service  of  sum- 
mons, may  not  enter  a  default  judgment  without  overruling  the 
objection  to  the  service  of  summons.     Id. 

7.  The  failure  of  counsel  for  defendant  moving  to  set  aside  the 
service  of  summons  to  apply  for  an  enlargement  of  the  time  in  which 
to  answer  after  the  denial  of  the  motion  and  before  the  entry  of 
default  judgment  is  not  such  a  want  of  diligence  as  precludes  the 
trial  court  in  its  sound  discretion  from  granting  an  application  to  set 
aside  the  default  made  without  unreasonable  delay.     Id. 
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PRINCIPAL   AND   AGENT 

1.  A  party  whose  acts  are  to  be  ratified  must  to  the  knowledge 
of  the  other  party  have  been  acting  as  agent.  Minder  Land  Co.  v. 
Brustnen,  39. 

2.  Evidence,  in  an  action  for  commissions  of  C.  &  H.,  local 
agents  to  sell  machinery  for  defendant,  held  to  authorize  a  finding, 
in  the  case  of  a  sale  to  W.,  for  which  no  commissions  are  claimed, 
which  sale  was  closed  by  B.,  traveling  salesman  of  defendant,  that 
B.  was  not  the  agent  of  C.  &  H.,  or  assisting  them,  in  the  sale,  so  as 
to  make  them  liable,  under  their  contract  of  employment,  as  guar- 
antors of  the  notes  taken  from  W.  in  payment.  Walton  v.  Nichols  & 
S.  Co.,  111. 

3.  Though  agents  to  sell  machinery,  who,  by  provision  of  their 
contract  of  employment,  guarantee  notes  taken  in  payment  for 
machinery  sold  by  them,  make  no  claim  for  commissions  on  a  sale 
to  M.,  yet  defendant  having  pleaded,  as  a  defense  to  the  action  for 
commissions  on  other  sales,  their  guaranty  of  the  notes  of  M.,  which 
had  not  been  paid,  there  was  properly  deducted  from  the  amount 
otherwise  owing  them,  not  the  full  amount  of  such  notes,  but  the 
part  thereof  which  would  have  come  to  defendant  after  deducting  the 
agents'  commission,  which  was  all  it  would  have  been  entitled  to 
under  its  contract  with  them.     Id. 

4.  Whore  the  judgment,  in  an  action  for  commissions  of  selling 
agents,  credits  the  employer  with  the  amount  of  notes  taken  by  the 
ageiils  in  i)aymont  of  articles  sold,  the  notes  having  been  guaranteed 
by  the  aiients  and  uniiaid,  it  properly  awards  possession  thereof  to 
tho  ;ir;ents,  they  bt.'inp^  entitled  to  anything  that  they  can  collect 
thoroon.     Id. 

.'),  In  an  action  against  a  surety  on  a  note  it  appeared  that  de- 
fenrlan*^  had  been  ai<eut  of  the  plaintiff,  and  that  a  traveling  sales- 
man l.ad  secured  an  order  within  his  territory.  The  order  was  carried 
to  d'Mcridant,  who  to  secure  his  commission  was  obliged  to  see  to  .the 
delivery  of  the  goods  and  the  payment  therefor,  so  he  indorsed  it 
and  filled  out  the  guaranty  of  i)ayment.  The  traveling  salesman 
delivered  the  machinpry  and  accepted  a  note  from  the  buyer  which 
the  def(^ndant  signed  as  surety.  Held,  as  it  was  his  duty  to  see  to 
the  collection  of  the  price,  and  as  the  transaction  was  in  his  terri- 
tory, tliat  he  did  not  sign  this  note  without  consideration,  and  the 
rule  that,  when  a  promissory  note  has  been  delivered  to  the  payee, 
the  solo  consideration  therefor  i)assing  from  the  payee  to  the  maker, 
a  person  who  subsequently  signs  as  surety  is  not  bound  without  a 
new  consideration,  does  not  apply.     Frick  Co.  v.  Hoff,  360. 

6.  An  agent,  who  contracts  in  his  own  name  with  one  unaware 
of  the  agency,  becomes  liable  as  principal,  so  that  where  defendant, 
in  employing  another  to  plow  a  field  for  the  company,  of  which  he 
was  managing  agent,  did  not  disclose  his  agency  to  the  person  em- 
ployed, who  did  not  know  thereof,  defendant  was  liable  as  principal 
for  the  negligence  of  such  person  in  setting  out  a  fire  which  de- 
stroyed plaintiff's  property.     Cockran  v.  Rice,  393. 

PRINCIPAL.  AND  SURETY 

1.  Where  a  replevin  suit  was  successfully  prosecuted  by  a  third 
party  against  the  purchaser  of  property,  and  on  his  agreeing  to 
refrain  from  suing  his  vendor  the  vendor  and  another  executed  to 
him  an  indemnity  agreement,  such  other  was  a  surety.  Bower  v. 
Jones,  415. 
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2.  A  consideration  moving  to  the  principal  alone  contem- 
poraneous with  or  subsequent  to  the  promise  of  the  surety  is  suffi- 
cient.    Id. 

3.  Where  a  surety  read  the  contract  before  signing  it,  he  could 
not  say  that  he  thought  he  was  signing  an  instrument  of  another 
nature.     Id. 

PROHIBITION,  WRIT  OF. 

1.^  The  Supreme  Court  will  not  prohibit  by  writ  of  prohibition 
the  performance  of  an  official's  duty  expressly  required  by  statute. 
State  V.  Blegen,  106. 

2.  Upon  denying  a  writ  of  prohibition  to  prevent  the  placing 
of  a  candidate's  i^ame  upon  an  election  ballot  for  the  reason  that  no 
objection  was  taken  to  the  candidate's  eligibility  before  the  primary 
election  as  required  by  statute,  so  that  it  was  the  county  auditor's 
duty  to  place  his  name  on  the  ballot,  it  will  not  be  determined 
whether  the  candidate  is  in  fact  eligible  to  hold  the  office,  as  that 
question  may  never  arise.     Id. 

PUBLIC  LANDS 

1.  The  issuance  of  a  patent  to  homestead  lands  to  "Joseph  H. 
Owsley"  under  proceedings  instituted  by  "J.  H.  Owsley,"  in  connec- 
tion with  the  various  recitals  in  the  patent  raised  an  inference  that 
there  was  satisfactory  evidence  before  the  Interior  Department  that 
the  applicant  and  the  patentee  were  the  same  person.  Redwater  L. 
&  C.  Co.  V.  Reed,  468. 

2.  The  issuing  of  a  patent  to  homestead  land  by  the  Interior 
Department  necessarily  involves  a  finding  by  the  department  that  the 
patentee  is  the  same  person  who  applied  to  enter  the  land,  which 
finding  is  conclusive  on  the  court  in  collateral  proceedings.     Id. 

3.  A  patent  to  public  land  issued  by  the  Interior  Department 
on  a  settler's  declaratory  statement  is  evidence  of  due  performance 
of  every  prerequisite  to  the  issuance  thereof  and  cannot  be  ques- 
tioned at  law  or  in  equity  except  for  fraud  or  mistake,  especially  on 
the  ground  that  the  patentee  settled  on  the  land  while  it  was  Indian 
country  and  prior  to  the  opening  thereof  for  settlement.     Id. 

RAILROADS 

1.  Civ.  Code,  §  527,  provides  that  when  five  electors,  resident 
on  a  traveled  highway  upon  a  section  line  over  which  a  railroad  has 
its  track,  shall  petition  such  company  to  construct  a  crossing,  it 
shall  be  its  duty  to  do  so  within  30  days.  Section  528  provides  that, 
if  the  company  shall  not  construct  the  crossing  within  such  time,  the 
county  commissioners  shall  serve  upon  it  10  days'  notice  of  the 
time  and  place  when  and  where  it  shall  appear  before  them,  and 
show  cause  why  it  should  not  construct  such  crossing.  Section  529 
provides  that,  at  such  hearing,  the  commissioners  shall  determine 
whether  the  public  welfare  and  convenience  demand  the  crossing. 
Section  530  provides  that,,  if  the  commissioners  conclude  that  the 
public  welfare  and  convenience  do  require  such  crossing,  an  order 
directing  its  construction  signed  by  the  chairman  of  the  commis- 
sioners and  attested  by  the  county  auditor  shall  be  served  upon  the 
company,  and  that,  if  the  company  shall  then  fail  to  construct  such 
crossing,  the  commissioners  may  do  so,  and  recover  the  cost  in  the 
name  of  the  county.  Pol.  Code,  §  850,  allows  an  appeal  to  the 
circuit   court  from   all   decisions   of  the   county   commissioners   upon 
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matters  properly  before  them.  Section  830,  subsec.  6,  provides  that 
county  commissioners  shall  have  power  to  perform  such  other  duties 
and  acts  besides  those  specifically  named  as  they  now  are  or  may 
hereafter  be  required  by  law  to  perform.  Held,  that  Civ.  Code, 
§§  529,  530,  do  not  constitute  the  county  commissioners  a  special 
tribunal  to  hear  railway  crossing  matters  from  whose  decision  no 
appeal  will  lie,  because  no  provision  is  made  therefor;  but  that  such 
sections  merely  confer  upon  existing  boards  of  county  commissioners 
additional  powers,  and  an  appeal  will  lie  to  the  circuit  court  under 
Pol.  Code,  §  830,  from  an  order  requiring  the  construction*  of-  a 
crossing.     Board  of  Comrs.  v.  Railway  Co.,  58. 

2.  In  an  action  against  a  railroad  company  for  the  killing  of 
cattle  on  the  track,  evidence  held  to  support  a  finding  of  defendant's 
negligence.     Jones  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  288. 

3.  In  an  action  for  injuries  to  plaintiff  by  the  frightening  of 
her  team  from  the  sounding  of  the  whistle  of  defendant's  engine 
while  passing  near  a  highway,  whether  the  whistle  was  sounded  in 
an  unusual  and  unnecessary  manner,  and  whether  the  continued 
sounding  of  tlie  whistle  by  the  engineer  with  knowledge  communi- 
cated to  him  by  the  fireman  that  plaintiff's  horses  were  frightened 
constituted  negligence,  was  for  the  jury.  Lyons  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  333. 

4.  Where,  in  such  case,  the  evidence  was  conflicting  as  to 
whether  two  private  crossings  which  the  train  was  approaching  were 

•points  of  danger  rendering  it  necessary  or  prudent  for  the  engineer 
to  sound  the  whistle  before  entering  tbe  cut,  whether  the  engineer  in 
tlie  exercise  of  due  care  was  required  to  sound  the  whistle  .at  that 
point  was  for  the  jury.     Id. 

5.  Where  defendant's  engineer  approaching  certain  private 
crossings  began  sounding  the  whistle,  and  was  informed  by  his  fire- 
man that  plaintiti's  team  on  an  adjoining  highway  was  frightened, 
and  notwithstanding  such  notice  continued  to  sound  the  whistle, 
when  he  could  have  proceeded  several  hundred  feet  with  safety  after 
the  whistle  had  been  first  sounded  before  sounding  it  again  for  such 
crossings,  he  was  negligent  in  not  doing  so.     Id. 

6.  Though  a  locomotive  engineer  and  fireman  are  not  required 
to  keep  a  lookout  for  persons  traveling  on  a  highway  in  close  prox- 
imity to  the  railroad,  if  the  engineer  sees  tliat  a  team  is  frightened, 
it  is  his  duty  to  cease  whistling  until  the  peril  is  passed,  in  the 
absence  of  apparent  danger  to  his  train.     Id. 

7.  Evidence  that  the  whistling  of  defendant's  engine  by  which 
plaintiff's  horses  were  frightened  "was  pretty  near  all  kinds,"  and 
that  the  engineer  gave  a  "long  whistle  and  a  few  toots  mixed  in 
with  it,"  was  sufficient  to  justify  a  finding  that  the  whistling  was 
unusual.     Id. 

8.  Laws  1907,  c.  215,  relating  to  the  liability  of  railroad  cor- 
porations for  injury  caused  by  fires,  does  not  penalize  them  for 
failure  to  comply  with  any  specific  duties,  but  creates  absolute  lia- 
bility for  actual  damages  when  injury  occurs,  regardless  of  negli- 
gence or  violation  of  duty;  the  penalty  of  double  damages  fixed  by 
the  statute  being  infiicted  for  failure  to  ascertain  and  pay  actual 
damages  for  injuries  after  notice,  and  so  construed,  the  act  is  a 
proper  exercise  of  the  police  power.  Polt  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  379. 
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RECEIVERS 


1.  A  deed  executed  and  delivered  by  a  receiver  relates  back  to 
and  takes  effect  as  of  the  date  of  the  receiver's  sale.  Joy  v.  Midland 
State  Bank,   245. 

2.  Where  a  chattel  mortgage  provided  that  the  mortgagee 
should  have  possession  for  the  purpose  of  foreclosure,  a  right  to 
possession  as  against  a  receiver  appointed  in  a  creditor's  action 
could'  be  defeated  only  by  allegation  and  proof  by  the  receiver  of 
facts  showing  authority  in  him  to  assert  and  defend  the  rights  of 
creditors.     Albien  v.  Smith,  551. 

3.  The  right  of  a  receiver  appointed  in  a  creditor's  action  to 
defeat  a  chattel  mortgagee's  right  to  possession  for  the  purpose  of 
foreclosure  is  not  shown  by  a  mere  allegation  of  the  receiver's 
appointment,  and  that  there  are  creditors  of  the  mortgagor  who, 
though  not  parties  to  either  action,  might  defend  against  the  claims 
of  the  mortgagee.     Id. 

4.  Prior  to  the  recording  of  a  chattel  mortgage  on  a  stock  of 
goods,  the  mortgagor  borrowed  $900  from  a  bank,  pledging  certain 
stock  of  a  corporation,  to  which  the  mortgagor  conveyed  the  stock 
subject  to  the  mortgage,  as  collateral  security.  A  receiver  having 
been  appointed  in  a  suit  by  the  bank  to  recover  its  debt,  the  mort- 
gagee sued  for  possession  to  foreclose  under  the  terms  of  the  mort- 
gage, and,  though  the  receiver  answered  denying  the  validity  of  the 
mortjiage,  there  was  no  alUgation  that  the  bank  had  any  equitable 
or  other  lien  on  the  assets  of  the  corporation  as  a  holder  of  tlie 
corporate  stock.  Held,  that  there  was  therefore  no  allegation  show- 
ing that  the  receiver  had  any  rijirht  as  the  representative  of  creditors 
to  defend  against  the  mortgage  not  available  to  the  mortgajvor,  under 
the  rule  that  a  creditor  w^ho  has  no  lien  on  the  debtor's  property  may 
not  assert  the  invalidity  of  a  chattel  mortgage  as  fraudulent  under 
the  statute.     Id. 

RES  JUOK  ATA 

1.  While  the  decree  dismissing  on  the  merits  the  complaint  to 
have  all  the  property  belonging  to  an  alleged  joint  enior])rise, 
whether  consisting  of  property  wrongly  appropriated  by  defendant 
and  unaccounted  for,  or  of  property  remaining  as  tangible  assets  in 
his  hands,  decreed  to  be  held  by  him  under  a  resulting  trust,  with  a 
prayer  for  an  accounting  to  ascertain  what  if  any  property  had  been 
so  wrongly  appropriated  by  him,  would  be  a  bar  to  a  second  action 
to  have  the  property  remaining  as  tangible  assets  in  his  hands 
decreed  to  be  held  by  him  under  such  a  trust,  except  for  the  pro- 
vision of  the  decree,  ''without  prejudice  to  plaintiff's  right  to  bring 
another  action  *  ♦  ♦  to  declare  a  resulting  trust  in"  the  prop- 
erties described  as  tangible  assets  in  defendant's  hands,  and  is  a  bar 
to  an  action  as  to  the  other  property,  the  second  action  being  on  part 
of  the  cause  of  action  of  the  first,  such  reservation  of  right  in  decree, 
even  if  erroneous,  is  res  judicata  as  to  the  right  to  prosecute  the 
second  action.     Hardin  v.  Hardin,  60. 

2.  A  decree  which,  in  dismissing  the  complaint  on  the  merits, 
preserves  the  right  to  maintain  a  second  action  on  part  of  the  cause 
of  action  of  the  first,  also  preserves  plaintiff's  right  to  prove  his 
cause  of  action  by  any  competent  evidence,  though  it  be  identical 
with  that  in  the  first  action.     Id. 
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SALES 

1.  A  buyer,  where  there  has  been  a  breach  of  warranty,  may 
retain  the  property  and  sue  lor  the  breach,  or  plead  it  in  reduction 
in  an  action  for  the  price.     Spaulding  v.  Pitts,  79. 

2.  A  buyer  of  a  safe,  who  alleges  In  his  answer  in  an  action 
for  the  price,  that  the  safe  was  worthless,  but  also  alleges  that  he 
expended  money  on  it  by  repairing  the  interior  thereof,  and  by 
painting  the  exterior  after  a  fire,  to  make  it  more  salable,  cannot 
urge  total  failure  of  consideration,  but  may  claim  that  though  the 
safe  had  some  value  for  some  purposes,  it  had  absolutely  none  as  a 
fireproof  safe,  and  that  it  was  purchased  for  the  sole  purpose  of 
protecting  records.     Richardson  v.  Carlis,  203. 

3.  A  contract  of  sale  of  a  safe  designated  as  a  "fireproof  safe," 
merely  represents  that  the  safe  is  constructed  of  fireproof  material, 
and  does  not  warrant  it  as  to  the  amount  of  heat  or  duration  of 
exposure  to  heat  which  it  will  resffet,  and  an  implied  warranty  that 
the  safe  will  protect  its  contents  against  any  given  exposure  to  fire  is 
unauthorized.     Id. 

4.  Where  plaintiff  sold  and  delivered  machinery  to  defendant 
for  resale,  expressly  providing  that  title  to  all  of  it  should  remain  in 
plaintiff  till  sold  by  defendant  in  the  regular  course  of  business  or 
settled  for,  defendant's  sale  of  part  of  it  and  settlement  therefor 
does  not  vest  the  title  to  the  remainder  of  it  in  him,  so  as  to  change, 
as  to  such  part,  the  measure  of  damages  provided  by  Civ.  Code, 
§  2303,  for  breach  of  a  buyer's  agreement  to  accept  and  pay  for 
personalty  the  title  to  which  is  not  vested  in  him,  where  it  is  not  re- 
sold.    Dowagiac  Mfg.  Co.  v.  White  Rock  L.  &  H.  Co.,  374. 

SCHOOL  AND   SC^HOOL  DISTRICTS 

1.  A  county  treasurer  is  not,  under  the  statutes,  entitled  to  4 
per  cent  commission  for  the  collection  of  school  taxes.  Board  of 
Education  v.  Turner  Co.,   33. 

2.  The  official  acts  of  a  county  superintendent  of  schools  will 
be  valid  so  long  as  he  is  permitted  to  exercise  the  office,  though  he 
be  ineligible  thereto.     State  v.  Blegen,  106. 

SPECIFIC  PERFORIVLINCE 

1.  Civ.  Code,  §  1311,  providing  that  no  agreement -for  the  sale 
of  real  estate  is  valid  unless  in  writing,  but  that  this  does  not 
abridge  the  power  of  the  court  to  compel  specific  performance  of  an 
agreement  in  case  of  part  performance,  recognizes  as  a  part  of  the 
law  of  the  state  the  rule  that  an  oral  contract  accompanied  by  part 
performance  is  enforceable,  and  the  court  will  enforce  an  oral  con- 
tract where  there  has  been  a  partial  performance  by  the  purchaser 
by  paying  a  part  of  the  price,  taking  possession,  and  making  valu- 
able improvements.     Stenson  v.  Elf  man,  134. 

2.  Where  a  contract  for  the  sale  of  real  estate  of  husband  and 
wife  was  signed  by  the  husband  alone,  though  the  wife  was  men- 
tioned in  the  body  thereof,  and  they  delivered  possession  to  the 
purchaser,  and  both  received  a  part  of  the  price  and  knew  that  the 
purchaser  was  ma-king  valuable  improvements  on  the  property,  the 
contract  was  enforceable  as  against  the  wife,  notwithstanding  the 
statute  of  frauds.     Id. 

3.  A  contract  for  the  sale  and  purchase  of  real  estate  definitely 
describing  the  land  as  in  a  section,  excepting  two  acres  in  a  corner  of 
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the  tract,  to  be  deflnitely  located  at  or  before  the  execution  of  the 
deed,  sufficiently  describes  the  land  to  be  sold  to  authorize  specific 
enforcement  of  the  contract.     Id. 

4.  Under  Code  Civ.  Proc.  §  139,  providing  that,  in  pleading 
performance  of  conditions  precedent  in  a  contract,  it  may  be  stated 
generally  that  the  party  duly  performed  the  conditions,  a  purchaser 
in  a  contract  for  the  sale  of  described  real  estate  in  a  section 
excepting  two  acres  in  a  corner  thereof  to  be  definitely  located  at  or 
before  the  execution  of  the  deed,  who  in  a  suit  for  the  specific  per- 
formance of  the  contract  alleges  that  he  had  within  the  time  re- 
quired performed  all  the  conditions  of  the  contract  Incumbent  on 
him,  sufficiently  alleges  that  the  boundaries  of  the  two  acres  have 
been  definitely  fixed,  and  he  need  not  set  out  in  the  complaint  the 
various  acts  constituting  performance.     Id. 

5.  In  an  action  to  compel  specific  performance  of  an  agree- 
ment to  convey  land  purchased  under  a  contract  providing  payment 
of  the  price  by  installments,  and  forfeiting  the  contract  for  non- 
payment thereof,  evidence  held  to  sustain  a  finding  of  a  waiver  by 
defendant  of  the  forfeiture  clause.     Rausch  v.  Hanson,  273. 

6.  Where  the  price  of  the  land  fixed  by  the  contract  sought  to 
be  specifically  enforced  was  its  fair  value  when  the  contract  was 
made,  that  the  land  subsequently  increased  in  value  is  not  in  itself 
sufficient  ground  for  denying  specific  performance  of  the  contract  to 
the  purchaser.     Id. 

7.  Plaintiff  contracted  to  purchase  land  from  defendant  by  pay- 
ing part  of  the  price  in  installments,  the  contract  making  the  time  of 
payment  of  the  essence.  Plaintiff  delayed  in  making  some  of  the 
payments  because  of  family  misfortunes,  but  defendant  waived  the 
default,  and  did  not  demand  payment.  Plaintiff  by  his  complaint 
tendered  the  full  contract  price  and  demands  a  conveyance.  Held, 
that  specific  performance  was  properly  decreed.     Id. 
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Section   4,   article   1. 
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United  States  Statutes 

Page 

U.   S.   Comp.   St.    1901,   p.    3428 356 

30    Stat.    550 356 

32    Stat.    798 358 

U.  S.  Comp.  St.  Supp.   1909,  p.  1310 358 

Constitution  of  South  Dakota 

Page 

Section     1,  article  3 6 

Section  29,  article  5 541 

STATUTES 

1.  The  word  "Legislature,"  as  used  in  Const.  U..  S.  art.  1,  §  4, 
providing  that  the  time,  place  and  manner  of  holding  elections  for 
Senators  and  Representatives  shall  be  prescribed  in  each  state  by  the 
Legislature  thereof,  but  that  Congress  may  make  or  alter  such  regu- 
lations does  not  mean  simply  the  members  who  compose  the  Legis- 
lature, but  refers  to  the  lawmaking  body  or  power  of  the  state,  as 
established  by  the  state  Constitution,  and  which  in  this  state,  under 
the  referendum  Const,  art.  3,  §  1,  includes  the  people,  and  hence 
Sess.  Laws  1909,  c.  223,  dividing  the  state  into  congressional  dis- 
tricts, is  subject  to  the  referendum  vote  of  the  people  the  same  as 
any  other  law  passed  by  the  Legislature.     State  v.  Polley,  5. 

2.  The  Supreme  Court  need  not  follow  the  erroneous  construc- 
tion of  a  foreign  statute  by  a  foreign  court,  though  such  statute  be 
copied  into  the  laws  of  South  Dakota.     Pierson  v.  Minnehaha  Co.,  462. 
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STATUTE  OP  FRAUDS 

1.  A  railway  right  of  way  across  the  land  of  another  may  be 
held  as  an  easement  or  under  absolute  title  to  the  land,  either  of 
which  constitutes  an  interest  in  land,  under  the  statute  of  frauds. 
Civ.  Code,  §§  488,  921,  922,  938,  1238;  Spawn  v.  Ry.  Co.,  1. 

2.  As  between  the  partners  there  may  be  shown  an  interest  i|^ 
real  estate  existing  through  a  partnership  agreement  resting  in  pa4l 
only.     Hardin  v.  Hardin,  602. 

3.  An  agreement  of  persons  to  explore  the  public  domain  and  to 
discover  and  locate  mining  claims  for  their  joint  benefit  is  not  withim 
the  statute  of  frauds.     Id. 

TAXATION 

1.  A  person  in  duty  bound  to  pay  taxes,  as  the  owner  of  land, 
cannot  purchase  at  a  tax  sale,  and  such  a  purchase  operates  only  as 
payment  of  taxes.     Grant  v:  Burton,  52. 

2.  A  husband  because  of  the  confidential  marital  relation  can- 
not purchase  his  wife's  land  at  a  tax  sale,  but  such  a  purchase  will  be 
treated  only  as  payment  of  her  taxes.     Id. 

3.  A  tax  deed  is  at  least  color  of  title,  and  one  in  possession 
thereunder  may  bring  an  action  under  Laws  1905,  c.  81,  to  quiet  title 
against  one  having  no  title.     Joy  v.  Midland  State  Bank,  244. 

4.  Under  Pol.  Code,  §  1849,  requiring  that  no  proof  of  publica- 
tion of  any  notice  required  by  law  shall  be  filed  until  an  additional 
affidavit  that  the  party  is  the  correct  one  giving  notice,  and  that 
there  has  been  no  division  of  fees,  shall  be  annexed  to  it,  where  such 
affidavit  has  not  been  annexed  to  the  proof  of  publication  of  notice 
of  the  maturity  of  a  tax  certificate,  such  certificate  does  not  mature 
so  as  to  pass  the  fee.     Sandys  v.  Robinson,  281. 

5.  The  repeal  of  Pol.  Code,  §  1849,  by  Laws  1903,  c.  199, 
would  simply  make  the  filing  of  proof  of  publication  of  notice  of 
maturity  of  the  tax  certificate  operate  as  of  the  date  when  the  repeal 
became  effective,  which,  being  after  the  maturity  of  the  certificate, 
would  not  be  a  sufficient  proof  of  publication  of  notice.     Id. 

6.  Pol.  Code,  §  2059,  requires  personalty  to  be  assessed  in  the 
county  where  the  owner  or  agent  resides,  provided  that  where  the 
owner  of  live  stock  resides  in  a  county  other  than  where  it  usually 
ranges  and  has  established  a  ranch  in  the  county  where  it  ranges,  at 
which  the  general  operation  of  herding  and  feeding  the  stock  are 
conducted,  and  the  herder  or  foreman  ordinarily  has  headquarters, 
and  at  which  the  stock  is  ordinarily  rendezvoused,  it  shall  be  listed 
and  assessed  in  the  county  where  such  ranch  is  situated.  Held,  that 
the  statute  contemplated  the  taxation  of  live  stock  at  such  place  as 
might  be  considered  its  home,  and  each  separate  "ranch"  for  live 
stock  was  the  situs  for  the  taxation  of  the  stock  thereon,  though  it 
was  owned  and  controlled  by  one  residing  in  another  county.  Morse 
V.  Stanley  Co.,  314. 

7.  The  law  presumes  the  acts  of  county  taxing  officers  to  be 
lawful.  In  a  suit  to  enjoin  the  collection  of  taxes  on  personalty,  on 
the  ground  that  the  assessment  was  invalid,  the  burden  was  upon 
plaintiff  to  plead  and  prove  facts  showing  the  invalidity  of  the  assess- 
ment.    Id. 

8.  Under  Pol.  Code,  §  2066,  permitting  live  stock  to  be  assessed 
at  any  time  in  the  county  in  which  they  are  found  ranging,   during 

Vol.    26   S.   D.    45 
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the  months  of  June  to  November  of  each  year,  inclusive,  providing 
they  have  not  already  been  assessed  in  another  organized  county 
the  same  year,  even  if  horses  were  properly  assessable  in  a  certain 
county,  if  they  had  not  been  assessed  there,  and  were  found  ranging 
in  another  county  after  June  Ist,  the  assessor  of  such  other  county 
could  assess  them.     Id. 

9.  There  is  no  presumption  that  an  assessment  statement  of 
property  assessed  in  one  county  covers  any  property  except  that  situ- 
ated in  such  county.     Id. 

10.  In  a  suit  to  enjoin  the '  collection  of  taxes  upon  stock,  on 
the  ground  that  they  were  taxable  in  another  county,  statements,  in 
plaintiff's  oath  attached  to  his  assessment  statement,  that  the  state- 
ments covered  all  the  property  taxable  against  him,  were  not  admissi- 
ble to  prove  tliat  the  property  contained  in  such  statements  included 
property  taxable  in  other  counties,  being  admissible  only  to  prove 
that  plaintiff  had  listed  the  amount  of  property  stated  therein.     Id. 

TAX  TITLES 

1.  A  tax  deed,  which  shows  on  its  face  that  the  county  whose 
treasurer  executed  the  deed  purchased  the  land  at  public  auction,  is 
void  on  its  face.     Joy  v.  Midland  State  Bank,  245. 

2.  One  in  possession  of  and  claiming  land  under  a  tax  deed  void 
on  its  face  must  pay  the  taxes  on  the  land,  and  not  allow  the  same 
to  go  to  sale,  and  his  purchase  on  a  sale  is  a  mere  payment  of  the 
taxes.     Id. 

3.  Under  the  Scavenger  Act  (Laws  1901,  c.  51),  providing  for 
the  collection  of  delinquent  taxes,  and  declaring  in  section  15  that 
title  shall  not  pass  until  the  filing  of  proof  of  service  of  notice  of  the 
maturity  of  the  certificate  of  sale,  and  that  the  proof  must  be  filed 
before  the  maturity  of  the  certificate,  a  tax  title  is  not  good  where 
the  proof  of  service  of  such  notice  was  not  filed  until  about  five  years 
after  the  expiration  of  the  year  for  redemption  from  the  sale.     Id. 

TENDER 

1.  In  view  of  Civ.  Code,  §  1126,  providing  that  if  one  party  to 
an  obligation  give  notice  to  the  other,  before  the  latter  is  in  default, 
that  he  will  not  perform,  the  other  may  enforce  the  obligation  with- 
out offering  to  perform  any  conditions  on  his  part,  where  the  pur- 
chaser of  land  was  not  bound  to  make  a  second  payment  before 
accepting  the  deed,  he  was  not  in  default  before  a  deed  had  been 
accepted  or  tendered  so  as  to  require  him  to  tender  the  second  pay- 
ment to  entitle  him  to  recover  a  payment  made  when  the  contract 
was  executed,  on  the  vendor's  refusal  to  perform.  Sullivan  v.  Brom- 
ley, 148. 

2.  In  an  action  to  have  a  certain  deed  declared  a  mortgage,  it 
is  grounds  for  reversal  of  a  judgment  commanding  defendant  to 
make  a  deed  to  plaintiff,  if  it  appears  no  tender  has  been  made  of 
the  mortgage  indebtedness.     Erickson  v.  Thelin,   441. 

3.  It  is  not  a  tender  to  deposit  the  amount  of  indebtedness 
with  bankers,  particularly  where  it  does  not  appear  that  the  deposit 
was  made  in  the  name  of  the  person  entitled  to  the  tender,  or  that 
notice  of  the  deposit  was  given.     Id. 

4.  In  an  action  to  have  a  deed  declared  a  mortgage  and  to 
redeem,  the  persons  holding  the  land  were  minor  children  and  their 
mother,  who  was  their  guardian.  The  minors  were  not  made  parties, 
so  that  their  rights  could  not  be  adjudicated.     A  tender  was  made  to 
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the  widow  of  the  amount  of  the  mortgage  indebtedness,  upon  con- 
dition that  she  make  a  deed  transferring  her  title  to  the  land,  both 
individually  and  as  guardian.  Held,  that  this  tender  was  insufficient 
to  support  a  Judgment  against  the  widow  individually,  as  it  imposed 
a  condition  which  could  not  be  fulfilled.     Id. 

TRESPASS 

1.  In  an  action  for  damage  for  the  loss  of  a  horse  occasioned 
by  defendant's  unlawful  removal  of  a  fence  from  plaintiff's  land,  the 
burden  of  proof  rests  upon  the  plaintiff  to  establish  that  the  loss  of 
the  horse  was  the  proximate  result  of  defendant's  unlawful  act. 
Joslin  V.  Linder,  420. 

2.  In  an  action  for  the  loss  of  a  horse,  evidence  held  insuffi- 
cient to  show  that  the  removal  of  a  fence  was  the  proximate  cause 
of  the  loss.     Id. 

TRIAIi 

1.  Where,  in  an  action  on  a  firm  indebtedness,  the  issue 
whether  payments  made  by  the  continuing  partner  after  the  dissolu- 
tion of  the  firm,  who  continued  to  deal  with  plaintiff,  should  have 
been  credited  to  the  firm  indebtedness  or  to  the  continuing  partner 
individually,  was  controverted,  the  court  could  not  direct  a  verdict 
for  the  full  amount  of  the  creditor's  claim  against  the  firm.  Paxton 
&  Gallagher  v.  Starkweather,  99. 

2.  An  objection  to  evidence  that  it  is  incompetent  without 
stating  in  what  its  incompetency  consists,  is  insufficient.  Behrens  L. 
Co.  V.  Lager,  160. 

3.  Where  all  the  facts  are  stipulated,  and  there  is  no  issue  to 
be  tried  by  the  court,  findings  of  fact  are  not  necessary,  as  findings 
of  fact  are  only  required  where  there  are  issues  to  be  tried  by  the 
court.     State  v.  Western  Surety  Co.,  170. 

4.  While  the  court's  findings  are  usually  prepared  by  the  pre- 
vailing party,  it  is  wholly  a  matter  for  the  trial  court's  discretion  as 
to  whether  such  party  or  the  unsuccessful  party  prepares  them. 
Wilson  V.  Wilson,  182. 

5.  It  is  for  the  jury  to  determine  the  probative  force  of  evi- 
dence whether  direct  or  circumstantial.  Jones  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  288. 

6.  During  the  argument  of  counsel,  it  was  not  error  for  the 
judge  to  leave  the  bench  and  go  to  an  adjoining  room,  where  plain- 
tiff had  been  taken  in  a  fainting  condition;  there  being  nothing 
to  show  that  the  judge  was  at  any  time  out  of  hearing  of  the  pro- 
ceedings and  conduct  of  the  trial,  or  where  he  could  not  instantly 
have  controlled  any  improper  conduct  on  the  part  of  counsel  or 
others.     Poe  v  Arch,  292. 

7.  Where  both  parties  moved  for  a  directed  verdict,  the  issues 
were  taken  from  the  jury.     Bower  v.  Jones,  414. 

8.  Where  one  action  was  instituted  against  several  defendants 
to  establish  water  rights,  and  all  the  issues  were  tried  and  deter- 
mined at  the  same  time,  the  court  properly  rendered  but  one  decision 
and  judgment.     Red  water  L.  &  C.  Co.  v.  Reed,  468. 

9.  An  improper  question  asked  a  witness  must  be  objected  to 
before  answer.     Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  555. 

10.  A  party  objecting  to  an  answer  because  not  responsive  to  a 
proper  question  asked  the  witness  must  move  to  strike  out  the 
answer.     Id. 
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TRUSTS  AND  TRUSTEES 

1.  Where  a  trust  is  created,  a  legal  estate  sufficient  to  execute 
the  trust 'will,  if  possible,  be  implied.  Joy  v.  Midland  State  Bank, 
245. 

2.  Where,  pursuant  to  an  oral  agreement  between  persons  to 
explore  the  public  domain  and  to  discover  and  locate  mining  claims 
for  their  joint  benefit,  one  of  them  locates  a  claim,  either  in  his 
own  name  or  in  that  of  another  of  them,  the  one  in  whom  the  legal 
title  vests  holds  it  in  trust  for  all  of  them,  the  agreement  being 
before  the  location.     Hardin  v.  Hardin,  601. 

3.  A  trust  in  favor  of  a  partnership  results  where  real  estate  is 
bought  with  partnership  funds  for  a  partnership  purpose,  though 
the  legal  title  be  taken  in  the  name  of  one  of  the  partners.     Id. 

4.  Where  testator,  prior  to  the  execution  of  his  will,  had  exe- 
cuted deeds  to  his  children  and  left  them  in  es<?row  with  the  executor 
named  in  the  will,  and  the  will  called  attention  to  the  deeds  that  had. 
been  or  might  be  executed  and  delivered  to  the  executor  in  escrow 
for  delivery  after  his  death  to  the  respective  grantees,  and,  subse- 
quent to  the  will,  testator  executed  and  delivered  another  deed,  so 
that  all  his  real  estate  was  covered  by  the  deeds,  the  executor  was 
a  mere  custodian  of  the  deeds  and  not  a  trustee  of  the  lands  con- 
veyed thereby,  and  he  was  not  entitled,  as  trustee,  to  the  fees 
which  would  have  been  allowed  if,  as  executor,  he  had  handled  the 
estate  conveyed.     In  re  Nelson's  Estate,  615. 

VENDOR   AND   PURCHASER 

1.  If  a  tender  of  a  second  payment  agreed  to  be  made  by  the 
purchaser  was  necessary  in  an  action  by  him  to  recover  an  amount 
paid  when  the  contract  of  sale  was  executed,  the  burden  was  on  him 
to  show  such  tender.     Sullivan  v.  Bromley,  147. 

2.  In  view  of  Civ.  Code,  §1126,  providing  that  if  one  party  to 
an  obligation  give  notice  to  the  other,  before  the  latter  is  in  de- 
fault, that  he  will  not  perform,  the  other  may  enforce  the  obliga- 
tion .without  offering  to  perform  any  conditions  on  his.  part,  where 
the  purchaser  of  land  was  not  bound  to  make  a  second  payment 
before  accepting  the  deed,  he  was  not  in  default  before  a  deed 
had  been  accepted  or  tendered  so  as  to  require  him  to  tender  the  ^ 
second  payment  to  entitle  him  to  recover  a  payment  made  when  the  * 
contract  was  executed,  on  the  vendor's  refusal  to  perform.     Id. 

3.  Under  the  direct  provisions  of  Civ.  Code,  §§  1283,  1285,  if 
the  vendor's  consent  to  the  contract  was  obtained  through  fraud,  he 
could  rescind  therefor  only  by  restoring  to  the  purchaser  everything 
of  value  he  had  received  from  the  latter  under  the  contract.     Id. 

4.  A  quitclaim  deed  is  a  conveyance  within  recording  act  (Civ. 
Code,    §§    986,    987),   making  every  conveyance   void   as  against  any 

*  subsequent  bond  purchaser  whose  conveyance  is  first  recorded,  and 
defining  a  "conveyance"  as  every  instrument  by  which  any  estate  in 
real  property  is  created  or  aliened,  and  a  quitclaim  deed  duly  re- 
corded conveys  to  the  grantee  therein  a  good  title  as  against  a  prior 
warranty  deed  subsequently  recorded,  and  of  the  existence  of  which 
the  grantee  had  no  notice.     Shultz  v.  Tidrick,  505. 

VENUE 

1.  Under  Code  Civil  Proc.  §  102,  prescribing  the  venue  in  civil 
actions,  the  right  of  a  defendant  to  have  the  place  of  trial  changed 
to  the  proper  county  is  absolute  if  the  demand  and  motion  therefor 
are  duly  made.     Ivanusch  v.  Great  Northern  Ry.  Co.,  158. 
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2.  The  court  cannot  retain  a  civil  case  in  a  wrong  county  on 
the  ground  of  the  convenience  of  witnesses.     Id. 

3.  **A  proper  county,"  as  used  in  Code  Civ.  Proc.  §  102,  and 
Laws  1905,  c.  82,  relating  to  venue  and  change  of  venue  in  civil 
cases,  means  the  place  of  trial  prescribed  by  the  statute,  independent 
of  any  question  of  convei^ience  of  witnesses,  or  waiver  or  consent  of 
parties  and  the  county  which,  under  the  statute  may  lawfully  be 
designated  in  the  complaint  when  it  is  filed.     Id. 

4.  A  foreign  corporation  does  not  reside  in  any  county  of  the 
state  within  the  meaning  of  Code  Civ.  Proc.  §  101,  relating  to  venue 
in  civil  actions.     Id. 

5.  In  a  civil  action  where  the  defendant  corporation  has  no 
residence  in  the  state,  the  proper  county  for  trial,  under  Code  Civ. 
Proc.  §  101,  providing  that  where  none  of  the  defendants  reside  in 
the  state  the  action  may  be  tried  in  any  county  designated  by  plain- 
tiff in  the  complaint,  subject  to  the  power  of  the  court  to  change  the 
venue  in  the  cases  provided  by  statute,  is  the  county  designated  in 
the  complaint.      Id. 

6.  Under  Code  Civ,  Proc.  §101,  as  amended  by  Laws  1909,  c. 
283,  providing  that  the  action  shall  be  tried  in  the  judicial  sub- 
division in  which  defendant  resides  at  the  commencement  of  the 
action,  the  venue  of  an  action  against  a  domestic  corporation  is  not 
any  place  where  it  happens  to  transact  business,  but  in  the  county 
of  its  "principal  place  of  business,"  the  place  where  its  president, 
secretary,  and  board  of  directors  meet  to  transact  the  governing 
business  of  the  corporation  proper,  where  its  books  are  kept;  that  is, 
where  its  governing  power  is  exercised  and  controlled  by  its  board 
of  directors  and  officers.     Mullen  v.   Northern  Ins,   Co.,   402. 

7.  An  action  on  a  policy  insuring  against  accident  to  human 
beings  is  not  within  Code  Civ.  Proc.  §  99,  subd.  5,  declaring  the 
venue  of  an  action  on  a  policy  of  insurance  to  recover  loss  or  dam- 
age to  property  insured  to  be  the  county  where  the  property  was 
situated  at  the  time  of  the  loss   or   damage.      Id. 

8.  Laws  1909,  c.  283,  provides  that  if  the  county  designated 
for  trial  In  the  complaint  be  not  the  county  in  which  defendant  re- 
sides, the  action  may  be  tried  therein  unless  defendant,  before  the 
time  for  answering  expires,  demand  in  writing  that  the  trial  be  had 
in  the  county  in  which  he  resides.  Held,  that  the  time  within  which 
the  application  must  be  made  is  the  30  days  provided  by  the  Code 
within  which  defendant  may  answer,  and  the  extension  of  such  time 
by  plaintiff's  attorney,  upon  defendant's  application,  beyond  the 
statutory  30  days,  does  not  extend  the  time  within  which  defendant 
could  demand  a  change  of  venue.     Irwin  v.  Taubman,  450. 

WARRANTY 

1.  A  contract  of  sale  of  a  safe  designated  as  a  "fireproof  safe," 
merely  represents  that  the  safe  is  constructed  of  fireproof  ma- 
terial, and  does  not  warrant  it  as  to  the  amount  of  heat  or  dura- 
tion of  exposure  to  heat  which  it  will  resist,  and  an  implied  warranty 
that  the  safe  will  protect  its  contents  against  any  given  exposure 
to  fire  is  unauthorized.     Richardson  v.  Carlis,  203. 

2.  Under  the  express  provisions  of  Civ.  Code,  §  1323,  a  mere 
contract  of  sale  does  not  imply  a  warranty  except  as  prescribed  by 
statute.     Christiernson  v.  H.  &  B.  Mfg.  Co.,  519. 

3.  Where  an  engine  was  sold  under  an  implied  warranty  that 
it  was  sound  and  merchantable,  the  measure  of  damages  for  breach 
of  the  warranty  was  governed  by  Civ.  Code,  §  2305,  providing  that  the 
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damages  are  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  referred,  if  it 
had  been  complied  with,  over  its  actual  value  at  that  time;  and 
hence,  in  an  action  for  breach  of  such  warranty  in  the  sale  of  an  en- 
gine, it  was  error  to  admit  evidence  of  the  loss  of  profits  and  to 
charge  that  if  plaintiff  did  not  know  of  the  terms  contained  in  a 
catalogue  issued  by  defendant  and  providing  that  under  no  circum- 
stances would  the  latter  be  responsible  for  any  damages  beyond  the 
value  of  the  goods,  plaintiff  might  recover  such  amount  as  he  was 
damaged  by  the  defects  in  the  engine.     Id. 

WATERS  AND  WATER  COURSES 

1.  A  landowner  having  acquired  riparian  rights  by  his  entry  on 
land,  prior  to  the  enactment  of  the  water  right  law  of  1881  (Laws 
Dak.  1881,  c.  142),  such  rights  became  vested  and  were  not  taken 
away  or  destroyed  by  that  act.  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch 
Co.,  307. 

2.  Rights  of  a  riparian  owner  to  the  use  of  water  at  common 
law  Included  the  right  to  use  it  for  irrigation  as  well  as  for  domes- 
tic purposes.      Id. 

3.  Riparian  rights  of  a  pre-emptor  attached  as  of  the  date  of 
settlement,  and  not  as  of  the  date  of  patent.     Id. 

4.  Where,  in  a  contest  over  rights  of  water  for  irrigation  pur- 
poses, the  court  found  that  a  hundred  inches  of  water  was  necessary 
for  the  proper  irrigation  of  J.'s  riparian  lands,  it  was  not  essential 
that  the  amount  of  water  in  the  stream  or  the  number  of  persons 
holding  riparian  rights  should  be  proved,  to  define  the  amount  of 
J.'s  reasonable  use,  as  against  plaintiff,  whose  only  right  to  the 
water  as  against  J.  was  to  prevent  him  from  wasting  it.     Id. 

5.  The  riparian  law  recognizes  no  riparian  rights  as  gained 
through  prior  settlement  or  appropriation.     Id. 

6.  As  between  riparian  proprietors  using  the  water  of  a  stream 
for  domestic  purposes  and  for  watering  stock,  the  owner  whose  land 
lies  nearest  the  source  of  the  stream  may  use  all  of  the  water,  if 
he  needs  it,  to  the  exclusion  of  the  others;  but,  with  reference  to  an 
artificial  use  including  mining,  manufacturing,  and  irrigation,  there 
is  no  preference  as  between  riparian  owners  owing  to  the  location  of 
their  land,  the  rights  of  all  being  exactly  the  same,  and  limited 
to  a  reasonable  use  in  view  of  the  rights  of  all  the  other  riparian 
owners  on  the  stream.     Id. 

7.  The  amount  of  water  in  inches  to  which  a  riparian  owner 
may  be  entitled  for  irrigation  as  against  other  riparian  owners  is  im- 
possible of  estimation,  varing  continually,  not  only  by  the  varying 
volume  of  water  flowing  down  the  stream  at  different  times  of  the 
year,  or  at  different  years,  but  also  from  the  amount  of  land  that 
may  have  been  settled  upon,  and  the  extent  of  the  use  of  the  water 
for  ordinary  or  natural  purposes.     Id. 

8.  In  a  suit  to  determine  water  rights,  an  allegation  in  the 
answer  of  one  of  the  defendants  that  he  in  connection  with  his  co- 
defendant  were  the  owners  of,  and  were  in  possession  of,  a  right  to 
take  water  out  of  the  R.  river  on  the  pre-emption  claim  of  defendant 
R.  to  the  amount  of  2,000  miner's  inches,  that  the  water  was  located 
by  R.  on  or  about  November  11,  1894,  describing  the  water  right  by 
location  certificate,  etc.,  and  that  plaintiff's  right  or  claim  was  ad- 
verse to  defendant's  riparian  rights  incident  to  the  land  so  described, 
was  without  foundation  in  equity  and  cast  a  cloud  on  the  title  of  de- 
fendant to  the  waters  of  the  river  and  diminished  the  value  thereof. 
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etc.,  stated  every  essential  element  of  a  valid  subsisting  water  right 
by  appropriation  and  was  not  demurrable.  Redwater  L.  &  C.  Co.  v. 
Reed,  467. 

9.  Civ.  Code,  §  278,  declares  that  the  owner  of  land  may  use 
water  running  in  a  definite  stream  formed  by  nature  over  or  under 
the  surface  as  long  as  it  remains  there,  but  he  may  not  prevent  the 
natural  flow  of  the  stream,  nor  of  the  natural  spring  from  which  it 
commences,  in  its  definite  course,  nor  pursue  nor  pollute  the  same. 
Held,  that  a  riparian  proprietor,  under  such  section,  which  was  de- 
claratory only  of  the  common  law,  desiring  to  use  the  waters  for 
irrigation,  was  not  bound  to  divert  the  water  at  a  point  within  the 
boundaries  of  his  own  land,  but  was  entitled  as  against  lower 
riparian  proprietors  to  divert  the  water  on  the  land  of  upper  pro- 
prietors with  their  consent,  so  long  as  the  quantity  of  water  was  taken 
does  not  exceed  the  amount  defendants  are  entitled  to  use.     Id. 

10.  Riparian  rights  depend  on  the  location  of  the  land  with 
reference  to  the  stream,  and  not  on  the  method  employed  to  use  the 
water  therefrom.     Id. 

11.  While  use  of  water  by  a  riparian  proprietor  for  irrigation 
necessarily  involves  a  diminution  thereof,  its  use  must  be  with  the 
least  possible  injury  to  others  interested  in  the  same  stream;  the 
area  irrigated  being  limited  to  riparian  land  and  to  the  actual  needs 
of  the  proprietor.     Id. 

12.  Riparian  rights  exist  by  relation  from  the  date  of  the  set- 
tlement of  the  land.     Id. 

13.  Where  a  riparian  proprietor  settled  on  his  land  while  it 
was  Indian  country,  but  continued  to  reside  thereon  when  the 
country  was  opened  to  settlement,  and  thereafter  acquired  title,  such 
title  would  relate  back  to  the  date  of  the  opening,  and  his  riparian 
rights  date  from  that  event.     Id. 

14.  A  riparian  proprietor's  right  to  use  the  water  of  a  stream 
is  an  incident  of  ownership  of  the  riparian  lands,  which  can  be  lost 
only  by  adverse  prescriptive  right,  grant,  or  actual  abandonment,  and 
does  not  depend  on  use,  so  that,  where  a  riparian  proprietor's  settle- 
ment antedated  plaintiff's  appropriation,  it  was  not  material  to  the 
riparian  proprietor's  priority  that  he  did  not  use  the  water  for  irri- 
gation on  his  land  prior  to  such  appropriation.     Id. 

15.  The  fact  that  neither  a  riparian  proprietor  nor  an  appro- 
priator  can  claim  more  water  than  he  actually  uses  for  irrigation, 
and  that  lie  must  use  that  taken  for  a  beneficial  purpose,  without 
unreasonably  interfering  with  the  rights  of  others,  does  not  prevent 
him  from  increasing  the  quantity  used  by  him  if  required  to  irrigate 
his  land.     Id. 

16.  Where  plaintiff  appropriated  the  waters  of  a  stream  for  ir- 
rigation, the  owners  of  riparian  lands  holding  title  pursuant  to  a 
settlement  made  prior  to  plaintiff's  appropriation  were  entitled  as 
against  plaintiff*  to  use  all  the  water  required  for  their  domestic  pur- 
poses and  for  the  proper  irrigation  of  all  their  land  cultivable  and 
riparian  to  the  stream.     Id. 

17.  One  entitled  to  priority  in  the  use  of  the  waters  of  a 
stream  for  irrigation  is  only  entitled  to  so  much  water  each  season  as 
is  required  to  properly  irrigate  the  crops  then  growing  on  his  land, 
but  cannot  anticipate  the  quantity  so  that  a  decree,  in  a  suit  to 
establish  water  rights  between  an  appropriator  and  riparian  pro- 
prietors, should  not  adjudge  that  the  defendants,  entitled  to  priority, 
were  entitled  to  use  a  specified  number  of  inches,  but  rather  that 
as  against  plaintiff  they  were  entitled  at  all  reasonable  times  only  to 
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such  a  quantity  of  water  as  would  properly  irrigate  the  crops  actually 
growing  on  their  land,  and  such  as  was  required  for  domestic  pur- 
poses.    Id.  ^ 

WITNESSES 

1.  A  party  may  not  impeach  the  testimony  of  a  witness  of  the 
adverse  party  testifying  by  deposition,  by  proving  that  the  witness 
after  the  completion  of  his  deposition  admitted  that  his  testimony 
was  false,  but  the  party  must  proceed  to  take  the  deposition  of  the 
witness  so  as  to  get  his  evidence  properly  before  the  court,  and  give 
the  adverse  party  an  opportunity  to  examine  the  witness  on  the 
subject.     Louder  v.  Hunter,  628. 

WORDS  AXD  PHRASES 

1.  The  word  "Legislature,"  as  used  in  Const.  U.  S.  art.  1,  §  4,. 
providing  that  the  time,  place  and  manner  of  holding  elections  for 
Senators  and  Representatives  shall  be  prescribed  in  each  state  by  the 
Legislature  thereof,  but  that  Congress  may  make  or  alter  such  regu- 
lations does  not  mean  simply  the  members  who  compose  the  Legisla- 
ture, but  refers  to  the  lawmaking  body  or  power  of  the  state,  as 
established  by  the  state  Constitution,  and  which  in  this  state,  under 
the  referendum  Const,  art.  3,  §  1,  includes  the  people,  and  hence 
Sess.  Laws  1909,  c.  223,  dividing  the  state  into  congressional  dis- 
tricts, is  subject  to  the  referendum  vote  of  the  people  the  same  as 
any  other  law  passed  by  the  Legislature.     State  v.  Policy,  6. 

3.  An  accurate  exhaustive  definition  of  the  phrase  "abuse  of 
discretion'*  would  be  difficult,  each  case  being  determined  with  refer- 
ence to  its  own  peculiar  fact,  and  there  are  different  kinds  of  dis- 
cretion that  may  be  exercised  by  the  trial  court,  discretion  in  the 
sense  of  the  exclusive  right  to  decide  as  that  court  pleases  which 
will  not  be  reviewed  by  an  appellate  tribunal,  and  a  discretion  in  the 
decision  of  what  is  just  and  proper  under  the  circumstances,  which 
will  not  be  reviewed,  unless  there  is  an  abuse  of  it.  Root  v.  Bing- 
ham, 118. 

4.  "Abuse  of  discretion"  in  granting  a  new  trial  does  riot 
necessarily  imply  intentional  wrong,  but  in  such  a  case  discretion  is 
abused,  when  in  its  exercise  a  court  exceeds  the  bounds  of  reason; 
all  circumstances  before  it  being  considered.     Id. 

5.  The  word  "bail,"  as  a  verb,  means  to  deliver  an  arrested  per- 
son to  his  sureties  on  their  giving  security  for  his  appearance  at  a 
time  and  place  designated  to  submit  to  the  jurisdiction  and  judg- 
ment of  the  court,  and  in  its  substantive  sense  it  may  be  defined  as 
the  sureties  into  whose  custody  the  person  is  delivered,  and  who 
are  considered  as  having  control  of  his  person.  State  v.  Western 
Surety  Co.,    171. 

6.  The  word  "bail,"  in  Code  Cr.  Proc.  §§  585-587,  589-592,  pro- 
viding that  bail  by  sufficient  sureties  may  be  admitted  on  all  arrests 
in  criminal  cases,  that  any  party  charged  with  a  crime  and  admitted 
to  ball  may  be  arrested  by  his  bail  at  any  time,  and  providing  for 
forfeiture  of  bail,  etc.,  applies  to  the  sureties  only,  and  the  obliga- 
tion assumed  by  the  sureties  in  a  bail  bond  is  the  obligation  con- 
templated by  the  Code  of  Criminal  Procedure,  and  the  obligation  as- 
sumed by  a  surety  in  a  bail  bond  who  therein  undertakes  that  the 
principal  shall  appear  and  answer  to  a  criminal  charge,  is  not 
affected  by  the  fact  that  the  principal  also  signed  the  bond,  and  an 
action  on  the  bond  for  its  breach  may  be  brought  against  the  surety 
alone.     Id. 
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